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Abstract

The authors present the legal framework and analyze regulatory provisions
on insurance distribution in Bosnia and Herzegovina. The paper examines the legal
provisions governing insurance distribution and, more specifically, seeks to answer
whether the current regulatory framework is outdated and requires amendments.
Relying on a comparative legal analysis of European Union legislation in this conte-
xt, the authors argue that the legal framework for insurance distribution should be
revised de lege ferenda and aligned with the Insurance Distribution Directive. The
proposed amendments should aim at enhancing the efficient functioning of the
insurance market and strengthening consumer protection.
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| Introduction

Insurance distribution must be distinguished from the insurance activities.?
Insurance activities are regulated by the Insurance Law of the Federation of Bosnia
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and Herzegovina® and consist of insurance operations, reinsurance activities, and
activities directly related to insurance.

Insurance activities include the conclusion of insurance contracts and the
fulfillment of obligations arising from such contracts. In addition to these actions,
insurance activities also involve taking measures to prevent and mitigate risks that
threaten insured property and individuals. In contrast, reinsurance activities refer to
the conclusion and execution of reinsurance agreements, through which an insuran-
ce company transfers excess risk to a reinsurance company. Besides insurance and
reinsurance activities, the insurance business also includes activities directly related
to insurance operations. Traditionally, these activities encompass risk assessment and
damage assessment, mediation for sales, the sale of insured damaged goods, and
the provision of other intellectual and technical services related to insurance. The
activities related to mediation for insurance sales constitute insurance distribution,
which, as will be discussed later, is requlated by a separate law. The Insurance Com-
pany Law of the Republic of Srpska“ provides a more precise definition of insurance
activities,® explicitly stating that the insurance activities comprise the conclusion
and execution of insurance and reinsurance contracts, as well as the activities of
insurance intermediaries and agents.

Insurance mediation and insurance agencies play a crucial role in the functio-
ning of the insurance sector.® The current legal framework in Bosnia and Herzegovina
does not provide a direct definition of insurance distribution; however, it can be
inferred indirectly. The insurance service distribution system consists of mediation
in private insurance, which is conducted through insurance agents and brokers.

Il Regulatory Framework for Insurance Distribution
in Bosnia and Herzegovina

In general, all legal sources related to insurance can be classified into two
categories: status-related sources and substantive legal sources. Status-related sour-
ces of insurance law regulate the legal position and status of insurance companies,
insurance supervision, and similar matters. Substantive legal sources, on the other
hand, govern contractual and legal relationships in the field of insurance law, whether
based on legal provisions or contractual agreements.

3 Sluzbeni glasnik BiH, No. 23/17, hereinafter: ZOS FBiH.

4 Sluzbeni glasnik Republike Srpske, Nos. 17/05, 01/06, 64/06, and 74/10, hereinafter: ZDO RS.

° Article 2, Paragraph 1, ZDO RS.

¢ Marijan Curkovi¢, ,Posredovanje i zastupanje u osiguranju”, Proceedings of the 7th Conference on the
Processing and Settlement of International Motor Claims (Croatian Insurance Bureau, Ante Lui), Lovran,
1999, 33.
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The regulatory framework for insurance distribution in Bosnia and Herze-
govina (hereinafter: BiH) consists of six legal acts:
a) The Law of Obligations of the Federation of BiH,’
b) The Insurance Law of the Federation of BiH (ZOS FBiH),
¢) The Law of Obligations of the Republic of Srpska,®
d) The Insurance Company Law of the Republic of Srpska (ZDO RS),
e) The Law on Mediation in Private Insurance,’ and
f) The Law on Insurance Agency and Mediation in Insurance and Reinsurance.'

As stated in the introduction, ZOS FBiH, in its general provisions, and ZDO
RS, in its introductory provisions, define the scope of insurance activities, explicitly
recognizing that sales mediation falls under the broader category of insurance in-
dustry. These two laws serve as lex generalis, while ZPPO FBiH and ZZOPOR RS act
as lex specialis in relation to this matter. ZOO FBiH and ZOO RS contain an important
provision regulating the authority of insurance agents."" However, these two laws
also serve as substantive legal sources concerning mediation contract and com-
mercial agency contract. Their provisions apply to insurance agents and brokers in
cases where the matter is not specifically regulated by ZPPO FBiH and ZZOPOR RS.2

1. Federation of Bosnia and Herzegovina

The fundamental insurance law in the Federation of Bosnia and Herzegovina
(FBiH) is the Insurance Law of FBiH (ZOS FBiH), which regulates the establishment,
operations, supervision, and termination of insurance and reinsurance companies
founded in FBiH, as well as branches of insurance and reinsurance companies he-
adquartered outside FBiH.” The law was enacted in 2017, divided into 15 chapters
with a total of 230 articles, making it a rather extensive legal framework.

As mentioned in the introduction, insurance activities, reinsurance acti-
vities, and activities directly related to insurance operations constitute insurance.
The latter category includes mediation in sales, which is regulated by the ZPPO
FBiH as lex specialis. The law was enacted in 2005 and amended twice, in 2010 and

7 Sluzbeni glasnik SFRJ, No. 29/1978, 39/1985, 45/1989 - Constitutional Court decision, and 57/1989;
Sluzbeni glasnik BiH, No. 2/1992, 13/1993, and 13/1994; Sluzbeni glasnik iH, No. 29/2003 and 42/2011;
hereinafter: ZOO FBiH.

8 Sluzbeni glasnik SFRJ, No. 29/1978, 39/1985, 45/1989 - Constitutional Court decision, and 57/1989;
Sluzbeni glasnik RS, No. 17/1993, 3/1996, 37/2001 - other law, 39/2003, and 74/2004; hereinafter: ZOO RS.

® Sluzbeni glasnik BiH, No. 22/05, 8/10, and 30/16; hereinafter: ZPPO FBiH.

1 Sluzbeni glasnik Republike Srpske, No. 47/17; hereinafter: ZZOPOR RS.

' Article 906, ZOO FBiH and ZOO RS.

2 Miroslav Dzidi¢, Marijan Curkovi¢, Insurance Law, Faculty of Law, University of Mostar, Mostar, 2017, 115.
3 Article 1, ZOS FBiH.
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2016. It is structured into six sections: | General Provisions, Il Insurance Agents, Il
Insurance Brokers, IV Supervision of Insurance Intermediaries, V Penal Provisions, VI
Transitional and Final Provisions. This is a relatively short law, consisting of only 19
articles. ZPPO FBiH governs insurance mediation in private insurance, the conditions
for performing such activities, and the supervision of their execution within FBiH.'
According to the legal framework, there are two types of insurance intermediaries:
insurance agents and insurance brokers.

For an insurance company in FBiH to conduct direct insurance or reinsurance
activities through an insurance intermediary, the intermediary must be registered in
accordance with this law and listed in a special register maintained by the Insurance
Supervision Agency of FBiH (hereinafter: Supervision Agency FBiH). It is important
to note that this registration is valid throughout Bosnia and Herzegovina. If an insu-
rance intermediary is registered in FBiH, they may also provide their services in the
Republic of Srpska (RS), but only through an organizational unit established within
RS, as further specified by law. The same applies vice versa—when an insurance in-
termediary is registered in RS and intends to operate in FBiH for the first time, they
must notify the RS Supervision Agency in writing."

The role of insurance agents and brokers is crucial in the insurance industry.'®

An insurance agent is one of the two types of insurance intermediaries.
ZPPO FBiH dedicates only two articles to insurance agents: one covering general
provisions and another detailing their registration requirements.”” Insurance agency
activities may be performed by legal or natural persons engaged in professional
business activities. Exceptionally, these activities may also be conducted by banks™
and public enterprises—postal operators, provided they obtain the necessary license
and are registered with the Supervision Agency FBiH. An insurance agent acts on
behalf of and/or for the account of one or more insurance companies, meaning they
are directly affiliated with insurers. To perform their duties, an insurance agent must
enter into a written agreement with an insurance company, which the company is
then obligated to submit to the Supervision Agency FBiH. The same obligation ap-
plies in the event of contract termination, regardless of the reason for termination.
The insurance company must notify the Supervision Agency FBiH and publish the
notification in a widely circulated daily newspaper in the insurance agent’s business
location, as well as on the company’s website.' An insurance agent operates inde-
pendently and performs the following tasks: initiating, proposing, and carrying out

4 Article 1, ZPPO FBiH.

> Article 5, ZPPO FBiH.

® For more details, see: Dragan Mrksi¢, Zdravko Petrovi¢, Katarina Ivancevi¢, Insurance Law, Il revised and
expanded edition, Faculty of Business Law, Belgrade, 2005, 90 et seq.

7 Articles 6 and 7, ZPPO FBiH.

'8 Except in cases involving motor vehicle liability insurance.

' This obligation also applies in cases where the agency contract expires.
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preparatory actions leading to the conclusion of an insurance contract, concluding
insurance contracts, assisting in the implementation or execution of insurance
contracts, particularly in case of a potential claim, and providing advisory services.

For aninsurance agent to begin their professional activities, certain conditions
must be met. These conditions vary depending on whether the agent is a natural
person or a legal entity, and they must be registered with the FBiH Insurance Super-
vision Agency. Regarding the register of insurance agents who are natural persons,
it is divided into two sub-registers: one containing the names of agents registered in
FBiH and the other listing agents registered in RS who provide services in FBiH. The
first sub-register includes a total of 1,149 insurance agents, while the second has only
5. Additionally, the Agency maintains a sub-register of public enterprises—postal
operators and banks acting as insurance agents, which currently includes 13 registered
agents.” The register of insurance agencies consists of two sub-registers within the
main register. The sub-register of insurance agencies in FBiH contains 41 registered
companies, while the sub-register of branches of insurance agencies from RS inclu-
des 5 registered branches. An insurance agency may be established as a joint-stock
company or a limited liability company, in accordance with the law governing the
status of commercial companies. For the FBiH Insurance Supervision Agency to issue
a registration decision within 30 days from the date of application, an insurance agent
must submit a registration request along with the legally prescribed documentation.”
Agents are also required to pay an annual supervision fee and a registration fee, in
accordance with the Agency’s regulations. Insurance agencies, banks, public enter-
prises - postal operators, and company branches must pay an annual fee of 0.5% of
the commission earned in the previous year, but not less than 1,000.00 KM. Natural
persons pay the same percentage, but the minimum amount is reduced to 500.00 KM.?
It is interesting that the law does not explicitly mention the right to commission
when it comes to insurance agents. However, the Law of Obligations (ZOO), which
regulates the commercial agency contract (a contract concluded between the
agent and the company), stipulates that one of the agent’s fundamental rights
is compensation (commission).” The agent is entitled to a commission when a
contract is concluded through their mediation, when they have directly concluded
contracts (if authorized), as well as when the insurance company has concluded
insurance contracts with clients the agent has introduced % The agent obtains the
right to compensation once the contract is executed.” The agent is also entitled to

20 Register of Insurance Agents, Website of the FBiH Insurance Supervision Agency, https://nados.ba/
bs/zastupnici/ July 16, 2024.

21 See: Article 7, ZPPO FBiH.

22 Decision on Fees, Official Gazette of FBiH, No. 2/18 (hereinafter: Decision on Fees FBiH).

3 M. Dzidi¢, M. Curkovi¢, 126-127.

24 Art. 804 ZOO.

% Paid premium by the policyholder.
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commission even if the contract is not executed, provided that the insurance company
is at fault for the non-execution.” The issue of commission is typically regulated by
the agency contract with the insurance company, alongside other matters such as
the agent'’s authority.?’ The amount of commission is determined by contract. If no
contractual provision exists, the agent should not be left without compensation but
is instead entitled to a customary fee.?® Lastly, if the agent was authorized to collect
the premium and did so, he is entitled to a special fee in that case.? When it comes
to the expenses incurred by the agent in the course of their regular professional
activities, he is not entitled to reimbursement unless otherwise agreed upon in the
contract with the insurance company. However, if the agent has incurred special
costs that benefited the company, he is entitled to reimbursement for those costs.*

At this point, it is useful to mention the provisions of the ZOO related to the
insurance contract and regulate insurance agency. Namely, an insurer may authorize
a person to act on their behalf, either with or without limitations on their authority.
If an insurance agent acts without limitations on their authority, they may conclude
insurance contracts on behalf of and for the account of the insurer, negotiate their
amendments, or extend the validity of policies. Additionally, in such cases, the insu-
rance agent may issue insurance policies, collect premiums, and receive statements
related to the insurer. If there are limitations on the agent’s authority that were
unknown to the policyholder, it is considered that such limitations did not exist.*

The second type of intermediary in insurance is the insurance broker. The
law dedicates an additional article to brokers compared to agents (Arts. 8-10), which
regulate general provisions, registration, and broker obligations. Insurance brokerage
activities may be performed by legal entities and individuals engaged in independent
business activities. Unlike an insurance agent, who works for an insurance company,
the exclusive professional purpose of an insurance broker is to act on behalf of the
policyholder, meaning they are entirely independent of insurance companies. The
broker’s duties include the following: connecting parties seeking insurance or rein-
surance with insurance or reinsurance companies, carrying out preparatory work for
concluding insurance or reinsurance contracts, and assisting in contract execution
and claim processing, particularly in the case of compensation claims.??

Unlike insurance agents, where the law does not explicitly mention the
commission they are entitled to (although the ZOO does, as previously stated), in
the case of insurance brokers, it is explicitly regulated that they receive a commission

% Art. 805 ZOO.

27 N. Petrovi¢ Tomi¢, 122.

2 Art. 806 (1) ZOO.

2 Art. 807 ZOO.

30 Art. 808 ZOO.

31 Art. 906 ZOO.

32 Only if contractually agreed.
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from the insurance company and operate with complete freedom in choosing the
insurance company.?® It is done immediately after defining a broker, before the
conditions for obtaining a license to operate.

For a broker to begin business activities, he must meet certain conditions,
which vary depending on whether he is a natural or legal person. An insurance broker
(both natural and legal persons) must be registered in a special register maintained
by the FBiH Supervisory Agency. The register of natural person brokers is divided
into two sub-registers: one containing the names of brokers registered in FBiH, and
another listing brokers registered in RS who provide services in FBiH through an or-
ganizational unit in FBiH. The first sub-register contains 13 brokers, while the second
has a total of 5.3* The register for legal entity brokers is divided in the same manner
as for natural persons. The sub-register of brokerage companies operating in FBiH
contains 8 companies, while the sub-register of brokerage companies registered in
RS and operating through a branch in FBiH lists a total of 5.° A legal entity insurance
brokerage company can be established as a joint-stock company or a limited liability
company, in accordance with the law regulating the legal status of business entities.
It is important to emphasize that the person authorized to represent an insurance
brokerage company must be registered as an insurance broker (and must be listed
in both registers). Additionally, all employees in an insurance brokerage company
who perform insurance procurement activities must have professional qualificati-
ons.* For the Agency to issue a business authorization, an insurance broker must
submit an application and attach the same documentation required for insurance
agents (see pages 6-7). An additional requirement for a natural person broker is the
blocking of assets in the amount of 200,000.00 KM to ensure the proper execution of
his activities, as well as documentation proving valid professional liability insurance
in case of errors or omissions. The Agency’s regulations govern the method of bloc-
king the broker’s assets and all details related to professional liability insurance.”
The Agency is required to issue a decision on the submitted application within 30
days of receiving the request and the documentation proving compliance with legal
requirements. The registration of an insurance broker is valid for a period of two
years. The broker is obligated to resubmit all documents within 30 days before the
expiration of this period (depending on whether it is a natural or legal person). If he
fails to do so, the registration will no longer be valid. Additionally, registration will

3 Article 8, Paragraph 2, ZPPO FBiH.

3* Insurance Brokers Register, FBiH Supervisory Agency website, https://nados.ba/bs/zastupnici/, 16.7.2024.
3 Insurance Brokers Register, FBiH Supervisory Agency website, https://nados.ba/bs/zastupnici/ 16.7.2024.
3 Successfully passing the professional examination for conducting insurance brokerage activities.

37 Article 1, Rulebook on Blocking of Assets and Liability Insurance for Insurance Brokers, Sluzbeni glasnik
BiH, No. 80/06.
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be revoked if it is determined during the process that the applicant is not a suitable
person to act as an insurance broker.

An insurance broker is required to maintain a separate account for depo-
siting all amounts collected on behalf of policyholders, and these funds must not
be used for other purposes, such as paying the broker’s other creditors. In the case
of the broker’s insolvency, the funds from a special account will be used to settle all
outstanding claims to clients based on compensation claims.®

The obligation to pay an annual fee and registration tax also applies to
insurance brokers. The annual fee for brokerage companies in insurance, as well as
their branches in FBiH with headquarters in RS, amounts to 0.5% of the commission
earned in the previous year for the current year, but not less than 1,000.00 KM, while
individuals pay the same percentage, with a minimum amount of 500.00 KM.*

In addition to the obligations, it is particularly emphasized that an insurance
broker has duties that can be grouped as follows: maintaining books and records
of business activities, complying with the requests of the FBiH Supervisory Agency
in terms of reporting and business conduct, and maintaining independence from
insurance companies.

The role of the FBiH Supervisory Agency. The FBiH Supervisory Agency has
a regulatory and supervisory function over the operations of insurance intermedi-
aries. The regulatory function consists of setting the conditions for acquiring and
verifying the professional knowledge required for performing insurance mediation
tasks, establishing rules for maintaining registers, determining the data entered
them, ensuring public access to these registers, and regulating the procedure for
issuing authorization to conduct insurance representation activities, including the
conditions applicable to banks and public enterprises—postal operators. As the name
suggests, the supervisory function entails overseeing the operations of insurance
intermediaries. If the supervisory process identifies irregularities, the Agency may
issue appropriate solution. In fulfilling this function, intermediaries are required to
cooperate with the Agency and provide information as specified in terms of scope,
format, and deadlines. Supervision may also be conducted on the business premises
of the insurance intermediary.

2. Republic of Srpska
The fundamental statutory law in the field of insurance in the Republic of

Srpska (RS) is the Insurance Law of RS (ZDO RS), whose norms are dedicated to the
establishment, activities, supervision, and termination of insurance companies and

3 Article 9, Paragraph 9, ZPPO FBiH.
39 Decision on Fees FBiH.
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branches engaged in insurance activities in RS, and which establishes the Insurance
Agency of RS (hereinafter: Agency RS).*

The fundamental law governing insurance distribution in RS is the Law
on Insurance Distribution (ZZOPOR RS), which regulates the activities of insurance
agency and mediation in insurance and reinsurance, the conditions for issuing and
terminating licenses, operations and rules of conduct, as well as supervision of the
previously mentioned activities.*! Unlike the corresponding law in the Federation
of Bosnia and Herzegovina (FBiH), an analysis of the title and subject of the law in
RS concludes that representation is only possible in the field of insurance, while
mediation occurs in both insurance and reinsurance. The law was enacted in 2017
and is divided into seven chapters: | Basic Provisions, Il Representation in Insurance,
Il Mediation in Insurance, IV Establishment of Branches of Insurance Representation
and Brokerage Companies, V Common Provisions, VI Supervision and Penal Provisions,
and VI Transitional and Final Provisions. It consists of a total of 51 articles, which is
twice as many as its counterpart law in FBiH. In FBiH, mediation in private insurance
is a broader concept that includes mediation through insurance representatives and
mediation via insurance brokers. In RS, this is not the case. The law makes a clear
distinction between representation in insurance and mediation in insurance and
reinsurance. Representation in insurance is conducted in the name and on behalf
of the insurance company and includes all preparatory actions aimed at concluding
insurance contracts. Mediation in insurance encompasses both insurance mediation
and reinsurance mediation, which are all brokerage activities. These involve con-
necting policyholders with insurance companies to conclude insurance contracts.
Additionally, brokers are obligated to assist in the implementation of such contracts.*
The law also explicitly excludes activities that are not considered representation
and mediation in insurance, such as collecting data on policyholders or insurance
contractors, their risks, and needs for concluding contracts, as well as providing
general information about available insurance products.

In order to prevent legal uncertainty and clarity, a provision in the ZZOPOR
RS has been established that regulates the application of other regulations*, under
condition that no different conditions are prescribed by this law. When it comes to
contracts of representation and contracts of mediation in representation, the ZOO
RS applies to everything that is not governed by the subject law. Regarding indivi-
duals performing representation and mediation in insurance, who are established
as economic entities, the Law on Economic Societies applies to them.*

“ Art. 1.ZDORS.

T Art. 1. ZZOPORRS.

42 Art. 2. ZZOPOR RS.

4 Which provisions are not present in the ZPPO FBiH.

* Sluzbeni glasnik RS, No. 127/2008, 58/2009, 100/2011, 67/2013, 100/2017, 82/2019, and 17/2023.

IS
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Insurance representation is carried out by insurance representatives. An in-
surance representative can be: a natural person, an entrepreneur, a representation
company, a bank, a microcredit company, or Preduzece za postanski saobracaj RS
a.d. Banja Luka, as well as branches of companies based in FBiH.

An insurance representative who is a natural person performs representation
activities based on authorization for representation and registration in the relevant
registers of the Agency RS. However, the mere authorization and registration in the
register are not sufficient for the representative to begin his activities in insurance
representation. He can only operate based on an employment contract or some
other legal relationship with other entities — insurance representatives (entrepre-
neurs for insurance representation, insurance representation companies, branches
of companies based in FBiH, banks, microcredit companies, or Poste Srpska). If the
insurance representative is employed based on an employment contract or some
other legal relationship in an insurance company, he is not considered an insurance
representative under this law. Only representatives who meet the conditions prescri-
bed by law can engage in insurance representation.* If a natural person insurance
representative meets all the legally prescribed conditions, the Agency RS will issue
them an authorization to work and register them in the register of natural person
insurance representatives for a period of four years from the date of registration.*® A
total of 615 representatives are registered in the Subregister of natural person repre-
sentatives from RS, while a total of 3 representatives are registered in the Subregister
of natural person representatives from FBiH.*” The authorization for representation
issued to an insurance representative is valid throughout the entire territory of BiH.
Once issued, the authorization for representation for a natural person can cease
upon the personal request of the insurance representative, expiration of the term
for which it was issued, or revocation of the authorization.*®

The activity of insurance representation can also be carried out by an
entrepreneur engaged in insurance representation. Two fundamental conditions
must be met for this; a representation license issued by the RS Agency and a regi-
stration decision issued by the competent registration authority. The first license is
a prerequisite for their registration in the entrepreneurs’ register, meaning he must
obtain it first, while registration in the Agency’s registers is done based on proof of
completed registration.* A total of 84 entrepreneurs engaged in insurance repre-
sentation are registered in the Subregister of the RS Agency.*® The entrepreneur is

4 Sluzbeni glasnik RS, No. 56/10 (hereinafter: Decision on Tariffs RS).
4 Art. 28.ZZOPORRS.

4 https://azors.rs.ba/bs/naslovna/ucesnici-na-trzistu/ July 20, 2024.
4 See: Art. 38. ZZOPORRS.

4 Art. 9. ZZOPOR RS.

0 https://azors.rs.ba/bs/naslovna/ucesnici-na-trzistu/ July 20, 2024.
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organized in accordance with the provisions of the law regulating the performance
of craft-entrepreneurial activities. To begin operations, the entrepreneur must fulfill
the conditions prescribed by law. Once issued, the representation license for an en-
trepreneur can cease to be valid upon the expiration of the registration period, if the
entrepreneur does not commence activities within six months from the registration
date, or if he ceases operations for six consecutive months.

An entrepreneur may represent one or more insurance companies simulta-
neously, either in the same or different types of insurance. However, if representing
multiple companies in the same type of insurance, the entrepreneur must obtain
written consent from all represented companies. The insurance company enters into a
written contract with the entrepreneur and submits it to the RS Agency. Additionally,
insurance companies are required to notify the RS Agency about the termination of
such agreements, regardless of the reason for termination.>?

An insurance representation company may also act as an insurance represen-
tative if it has been issued a representation license and is registered in the business
entity register. Such a company can be established in two forms: as a joint-stock
company or as a limited liability company, in accordance with regulations governing
companies. The representation license issued to an insurance representation company
is valid for four years and applies throughout the territory of Bosnia and Herzegovina.

The license issued by the Agency is a prerequisite for the company’s regi-
stration in the business entity register, after which it is also entered into the registers
maintained by the RS Agency. The register of insurance companies maintained by
the RS Agency is divided into two subregisters: the Subregister of Insurance Repre-
sentation Companies from RS, which includes 17 companies, and the Subregister
of Insurance Representation Companies from FBiH, which includes 4 registered
companies.>

Just like an entrepreneur engaged in insurance representation, and under
the same conditions, a company can represent one or more insurance companies
in either the same or different types of insurance. The insurance representation
company must conclude a written agreement with the insurance company and
submit it to the RS Agency. This obligation to notify the Agency also applies in cases
of contract termination.

The company and the entrepreneur engaged in insurance representation
are obliged to accurately and promptly maintain business records, as well as to
possess and keep all documentation related to their activities. The business records
of these insurance representatives include maintaining data about physical person
representatives, insurance companies with which they have entered contracts, and

! Law on Independent Entrepreneurs, Sluzbeni glasnik Republike Srpske, No. 98/24.
52 Art. 11.ZZOPORRS.
3 https://azors.rs.ba/bs/naslovna/ucesnici-na-trzistu/ July 20, 2024.
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individuals who collect data about potential policyholders/contractors, risks, and
needs, as well as those who provide general information about insurance products.

Since the insurance representation contract is not a gratuitous agreement, its
essential element is the commission. The company and the entrepreneur engaged in
insurance representation have the right to a commission for their work. The commission
is paid by the insurance company on behalf of which the insurance contract is concluded.
The law stipulates that if the RS Agency determines a threat to the financial position and
financial discipline of companies, as well as the smooth functioning of the insurance
market due to the contracted commission of representatives, it may issue a regulation
that limits the amount of the commission and regulates other mutual relations between
insurance representatives and insurance companies. The RS Agency has adopted the
Rulebook on the Mutual Relations of Insurance Representatives and Insurance Companies
and the Limitation of Insurance Representatives’ Commissions.>* For example, according
to this Rulebook, the limit on the commission amount for liability insurance is 27%, and
for other types of non-life insurance, a higher commission rate than the share of the over-
head addition in the gross premium for that type of insurance cannot be agreed upon.>

Insurance representation activities can also be performed by banks, micro-
credit companies, and Poste Srpske based on a representation license issued by the
Agency. The Agency issues the license after receiving a request and documentation
proving that the legal conditions have been met.*

Insurance mediation is primarily regulated in the Law of Obligations (ZOO).
Specifically, Article 813 of the ZOO states that the mediation contract obligates
the mediator to find and connect the client with a party that would negotiate the
conclusion of a specific contract, and the client is obliged to pay a certain fee if the
contract is concluded. If we transpose this to the field of insurance, the mediator is
the insurance broker, who finds and connects potential policyholders/contractors
with the insurance company to conclude a contract. The ZZOPOR RS adds further
obligations for brokers in insurance to this classical definition of mediation from
the ZOO, which includes performing preparatory actions for concluding insurance
contracts and providing assistance after the contract is concluded regarding its exe-
cution. Mediation activities can generally be divided into three phases. The first phase
involves analyzing the needs of the specific policyholder/contractor and creating an
offer according to their wishes. The second phase encompasses negotiations with
the insurance company to conclude the contract. Finally, the third and last phase
includes the broker’s obligation to provide assistance to the policyholder after the
insurance contract is conclude, i.e. during its duration.””

54 Official Gazette RS, No.21/19 and 85/21.

% Ibid, Art. 3.

% Art.8.ZZOPORRS.

57 Marijan Curkovi¢, Zastupanje i posredovanje u osiguranju prema Zakonu o osiguranju, Novi propisi iz osi-
guranja — Zakon o osiguranju i Zakon o obveznim osiguranjima u prometu, InZzenjerski biro, Zagreb, 2006, 52.
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The activities of insurance brokerage are carried out by insurance brokers
as their exclusive activity. An insurance broker can be a natural person, based on a
mediation authorization, a legal entity, based on a mediation approval, and branc-
hes of brokerage firms headquartered in the Federation of Bosnia and Herzegovina
(FBiH). These entities acquire the right to perform their activities upon registration
in the relevant registers of the Agency of the Republic of Srpska (RS), based on the
fulfillment of legally prescribed conditions. The authorization for mediation is issued
for a period of four years and is valid throughout Bosnia and Herzegovina, and it
ceases to be valid in the same manner as the authorization for representation of a
natural person in insurance.’® An insurance brokerage company can be established as
a joint-stock company or a limited liability company. Within the register of insurance
brokerage companies, there are two subregisters: the Subregister of Insurance Bro-
kerage Companies from RS and the Subregister of Insurance Brokerage Companies
from FBiH. The first subregister contains seven registered brokerage companies,
while the second contains three.>®

To obtain a mediation license, an insurance brokerage company must meet
the same conditions as a representation company in insurance (for the avoidance of
repetition, the authors refer to page 16 of this work) along with an additional con-
dition related to proof of liability insurance from mediation activities in insurance,
with a coverage amount that cannot be less than 600,000 KM per individual claim,
or 960,000 KM for all claims in one year.®® The mediation license issued to the bro-
kerage company lasts for four years from the date of registration with the Agency of
RS and is valid throughout Bosnia and Herzegovina, and it ceases to be valid in the
same manner as the license for representation issued to a representation company
in insurance (see page 17).

The insurance broker has obligations towards both the insured and the
insurance company. The law establishes the protective role of the broker in relation
to the insured/contractor. This role includes providing the insured with all necessary
information and clarifications so that the insured can make the best decision and
conclude an insurance contract according to their needs. Naturally, the broker does
this not on their own initiative but exclusively based on a written order or contract
concluded with the client. In this sense, when the broker receives the necessary
information from the insured/contractor, they will proceed to prepare a risk analysis
and coverage principles that represent the best solution.®’ He will do this by consi-
dering multiple insurance contracts available in the market. The law does not specify

8 Art. 16, para. 3, ZZOPORRS.

% https://azors.rs.ba/bs/naslovna/ucesnici-na-trzistu/ July 20, 2024.

0 Art. 18, ZZOPORRS.

6 Nebojsa Zarkovi¢, Li¢ni razgovor sa strankom u posredovanju i zastupanju u osiguranju”, Tokovi
osiguranja, 4/2020, 7-24.
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how many contracts are required but uses the phrase “a sufficiently large number
of contracts”. What makes a sufficiently large number likely depends on the type
of insurance and availability in the insurance market. Based on all the professional
information he has and that is known to him, the broker will evaluate the financial
capacity of the insurance company to cover the risks of the insured. After conducting
a risk analysis and assessing the financial capacity of the insurance company, the
broker’s advisory role becomes essential. At the request of the insured, the broker will
advise which of several insurance companies to choose for concluding the contract,
or which company offers the greatest security. This obligation is also linked to the
broker’s duty to provide the insured with all offers obtained from insurance com-
panies, along with the terms of insurance, and in this respect, to explicitly point out
certain provisions regarding the scope of coverage and exclusions. After choosing the
company, the policyholder proceeds to conclude the contract. If explicitly requested
by the policyholder, the broker will facilitate the conclusion of the contract. After
the contract is concluded, the broker delivers the concluded insurance contract to
the policyholder. The broker’s role and responsibility to protect the interests of the
policyholder do not end with the conclusion of the contract. The broker checks the
content of the insurance policy and is obliged to monitor the insurance contract
in which they mediated during its duration. In this sense, if necessary, they are
required to propose amendments to the already concluded contract. The broker’s
obligation to assist the policyholder during the contract’s duration is particularly
emphasized. This is particularly important if an insured event occurs for which the
insurance contract was concluded, the broker plays a crucial role in ensuring that the
policyholder realizes all rights that belong to him under the contract and within the
legally prescribed deadlines. Finally, the broker must be transparent in their actions,
making all connections (both legal and economic) and commissions received from
the specific insurance company available.®?

In addition to being obligated to protect the interests of the policyholder
in selecting the best and most favorable insurance contract, the duty to safeguard
interests also applies to the insurance company to the same extent as it does to
the policyholder. The insurance broker is required to inform the specific insurance
company about the policyholder’s offer, as well as their requirements and needs.

An insurance brokerage firm must have a separate account in which funds
paid by the policyholder/contracting party as an insurance premium, as well as funds
paid by the insurance company as compensation or settlement amounts under an
insurance contract brokered by the firm, are kept, provided there is explicit written
authorization for such an arrangement. These funds do not constitute the assets
of the brokerage company, nor do they form part of its liquidation or bankruptcy

2 Art. 20, ZZOPORRS.
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estate. They cannot be subject to forced execution or used to settle the brokerage
company'’s creditors.®

Given that the insurance broker is connected to both the policyholder/
contracting party and the insurance company and is responsible for protecting the
interests of both contracting parties (which may often lead to conflicts of interest
that must be avoided), the issue of commission payment can be confusing. According
to customary law, the insurance company pays the commission to the intermedi-
ary.®* The broker’s right to a commission is negatively defined in the ZZOPOR RS,
meaning that the broker is not entitled to demand payment of a commission or any
other fee from the policyholder or contracting party unless explicitly agreed upon
in writing. From this, it follows that a broker has the right to a commission paid by
the policyholder/contracting party if such a right is stipulated in the contract conc-
luded with the policyholder. If this is the case, the broker is not entitled to collect a
commission from the insurance company.

Il Insurance Distribution in the European Union

The four fundamental freedoms form the pillar of the European Union’s
(hereinafter: EU) single market: the freedom of establishment, the freedom to pro-
vide services, the free movement of people, and the free movement of capital. The
insurance industry is generally classified as one of the more significant sectors in EU
member states. It has been shaped through so-called generations of directives as well
as decisions of the Court of Justice.®® Since agents and intermediaries play a crucial
role in the distribution of insurance within the EU, contributing to the functioning of
the common market, EU legislation devotes attention to regulating their operations
through directives and recommendations. The first regulation concerning the activity
of insurance representation and intermediation was Directive No. 77/92/EEC of 13
December 1976, which ceased to be in force on 14 January 2005.% Following this
directive, Recommendation No. 92/48/EEC was adopted.’” However, as a non-binding

8 See more about the business of brokers: Zeljko Vojinovi¢, ,Uredenje unutra$njih odnosa u posredni¢kom
i zastupni¢kom poslovnom poduhvatu’, Tokovi osiguranja, 4/2022, 40-53.

54 Robert Merkin, Angus Rodger, EC Insurance Law, London, 1997, 80.

% Jasna Pak, ,Pruzanje usluga osiguranja na jedinstvenom trzistu Evropske Unije” u Uslovi za realizaciju
prometa roba i usluga u pravu Evropske unije i jugoslovenskom pravu, Institut za uporedno pravo, Mono-
grafija, No. 137, Belgrade, 2001, 223-267.

% Council Directive 77/92/EEC of 13 December 1976 on measures to facilitate the effective exercise of
freedom of establishment and freedom to provide services in respect of the activities of insurance agents
and brokers (ex ISIC Group 630) and, in particular, transitional measures in respect of those activities,
Official Journal of the European Communities, L 26, 31 January 1977.

57 Commission Recommendation of 18 December 1991 on insurance intermediaries, Official Journal L
019, 28 January 1992, 32-33.
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act, it did not provide uniformity, and differences between member states persisted.
Therefore, further regulation was necessary, leading to the adoption of Directive
2002/92/EC of the European Parliament and of the Council of 9 December 2002 on
insurance mediation.®® This directive ceased to be in force on September 30, 2018,
when it was replaced by Directive (EU) 2016/97 of the European Parliament and the
Council of January 20, 2016, on insurance distribution.®

3.1. Directive No. 77/92/CEE

Evidence that the European Community dedicated attention to the sale of
insurance products through intermediaries and agents is Directive No. 77/92 CEE,
adopted on December 13, 1976. The objective of the Directive is evident from its
title, i.e. the regulation of measures to implement two freedoms—the freedom of
establishment” and the freedom to provide services”' in relation to the activities
performed by insurance agents and brokers.”? The Directive applies to insurance
intermediaries—brokers and agents who constituted the traditional sales channels
that existed in EU member states at the time of its adoption. Article 2, paragraph 2 of
the Directive exhaustively listed all designations for individuals engaged in insurance
mediation. For example, in Germany, they were referred to as Versicherungsmakler
or Versicherungsvertreter, in France as courtier d’‘assurance or agent général d’assu-
rance, while in the United Kingdom, they were known as Insurance broker or Agent,
depending on the type of activities they performed.” Despite the adoption of this
Directive, which was not applied directly, but required member states to transpose
it into their national laws, regulatory harmonization, as the ultimate goal, was not
achieved due to significant differences in how the concept of insurance mediation
was understood across member states. The Directive took on a temporary charac-
ter, and the adoption of a new directive was anticipated to attempt to achieve the
objective that the previous one had failed to fulfill.

% Directive 2002/92/EC of the European Parliament and of the Council of 9 December 2002 on insurance
mediation, Official Journal of the European Union, Special Edition 2013, Vol. 06, Right of Establishment
and Freedom to Provide Services, Vol. 08.

% Directive (EU) 2016/97 of the European Parliament and of the Council of 20 January 2016 on insurance
distribution (recast) - Text with EEA relevance, Official Journal of the European Union, L 26, 2 February 2016.
7° Commonly referred to in English as Freedom of Establishment - FOE.

71 Commonly referred to in English as Freedom to Provide Services - FOS.

72 Marijan Curkovi¢, “Obveza distributera na informiranje potro3aca proizvoda osiguranja prema odredbama
EU Direktive o distribuciji proizvoda osiguranja’, Zbornik radova sa 30. Susreta osiguravaca i reosiguravaca
Sarajevo, (editor Nikola Miljevic), Sarajevo, 2019., pp. 147-159.

73 Marijan Curkovi¢, “Nastanak i obuhvat regulatornih odredbi o distribuciji osiguranja’, Hrvatski casopis
za osiguranje, No. 1, Zagreb, 2019., 23 - 38.
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3.2. Recommendation No. 92/48/CEE

To mitigate the differences between member states that persisted despite
the adoption of Directive No. 77/92 CEE, the European Commission decided in 1991
to issue a legally non-binding act, Recommendation No. 92/48/EEC of December 18,
1991, on insurance intermediaries. This Recommendation proposed measures concer-
ning the independence of insurance intermediaries, their professional qualifications,
knowledge, competencies, professional liability insurance, and their registration in
public registers. Member states were urged to transpose these solutions into their
national legislation to achieve an efficient single insurance market. Most member
states complied with this appeal, a fact that was acknowledged in the preamble of
the subsequent directive.

3.3. The First EU Directive on Insurance Mediation (IMD I/MID I)

Directive No. 77/92/EEC marked the first step in facilitating the freedom of
establishment and the freedom to provide services for insurance agents and brokers.
Additionally, member states largely followed Commission Recommendation 92/48/EEC
on insurance intermediaries, which significantly contributed to harmonizing national
provisions on professional requirements and registration of insurance intermediaries.
However, despite the adoption of the Directive and the Recommendation, significant
differences remained between member states, undermining the maintenance of a
single market in terms of conducting insurance and reinsurance mediation activities.
Therefore, it became necessary to replace Directive 77/92/EEC with a new Directive
No. 2002/92/EC, which was adopted on December 9, 2002. Informally, it was refer-
red to as the First Insurance Mediation Directive (IMD | or MID I). The directive did
not aim to fully harmonize the national regulations of member states on insurance
mediation. Instead, it was designed to apply to individuals engaged in providing
insurance mediation services to third parties in exchange for compensation. The
directive requires that insurance and reinsurance intermediaries be registered with
the competent authority of the member state, provided they meet the necessary
requirements. Member states are obligated to establish a centralized information
point that enables quick and easy access to data from various registers, collected
electronically and continuously updated. The directive mandates that member
states define the knowledge and skills that insurance and reinsurance intermedia-
ries must possess. It is necessary to implement effective complaint procedures to
resolve disputes between consumers and insurance intermediaries, and encourage
alternative dispute resolution mechanisms alongside traditional judicial protection.
Intermediaries are required to have professional liability insurance. Additionally, they
must provide relevant information to consumers before concluding any contract,
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ensuring transparency in the information process. According to Article 16 of the
Directive, member states were required to comply with the Directive by January 15,
2015, a requirement that most states successfully fulfilled.

3.4. Directive 2016/97 (IDD) on Insurance Distribution

Given that a new directive on insurance distribution was introduced, it indi-
cates that the previously mentioned directive did not fully achieve its objective. The
preamble to the new directive emphasized the necessity of making several amend-
ments to MID | and in the interest of clarity, it should be amended. The goal was to
harmonize national regulations concerning insurance and reinsurance distribution.
Additionally, it was underlined that the new directive aimed at minimum harmoniza-
tion, allowing member states to maintain or introduce stricter consumer protection
measures. Several factors influenced the need for a new directive. The first was the
financial sector crisis’ after the adoption of the First Insurance Mediation Directive
(MID 1). Another factor was the emergence of new sales channels, such as online
insurance distribution.”” Finally, the entry of financial institutions (such as banks and
post offices) into the insurance distribution business also called for a revision of the
regulatory framework. In 2010, the European Commission published the Consultation
Document on the Review of the Insurance Mediation Directive, initiating a consultation
phase, a standard step in the EU directive adoption process.”® Several categories
of respondents were surveyed, and the results showed widespread support for
amending MID I. This led to the proposal for a new directive on insurance mediation
(IMD 2 - Insurance Mediation Directive 2), which the European Commission published
on June 3, 2012. The public consultation process lasted four years, after which an
agreement was reached on the final text of the directive. The directive was renamed
to the Insurance Distribution Directive (IDD), replacing the previous term Insurance
Mediation Directive — IMD 2. The new name emphasizes to whom the Directive now
applies, namely all entities involved in the insurance mediation and sales process.
On January 20, 2016, the IDD was adopted and published in the Official Journal of
the EU No. 26/19 on February 2, 2016.” It entered into force on February 23, 2016.
Member states were required to transpose it into national legislation within 24
months, i.e. by February 23, 2018. However, due to the need for delegated acts by

74 See more: Ozren Uzelac, Marija Duki¢ Mijatovi¢, ,Sadrzina i obim obaveza tokom procesa izrade i
uvodenja proizvoda osiguranja na trziste prema Direktivi EU o distribuciji osiguranja’, Evropska revija za
pravo osiguranja, pp. 9-18,1/2019, available at: https://erevija.org/wp-content/uploads/2022/10/1-2019-1.
pdf July 29, 2024.

75 See more: Maja Mihelja Zaja, Ljubica Milanovi¢ Glavan, Mateja Grgi¢, ,Digitalna tehnologija kao ¢imbenik
razvoja kanala distribucije u osiguranju’, Hrvatski ¢asopis za osiguranje, No. 3, 191-214, 2020.

76 Marijan Curkovi¢, “Nastanak i obuhvat regulatornih odredbi o distribuciji osiguranja’; 25.

77" Available at: https://eur-lex.europa.eu/legal-content/HR/TXT/PDF/?uri=CELEX:32016L0097
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the European Commission before national regulations could align with EU rules, the
implementation of the IDD was delayed until October 1,2018.78

IV Development of Insurance Distribution in BiH de lege ferenda

The issue of developing insurance distribution will be approached through
the lens of analyzing the compliance of the regulatory framework with the IDD, in
order to draw conclusions on the direction in which insurance distribution reform
should proceed in both entities of BiH.

The Law on Insurance Intermediaries (ZPPO FBiH) is mainly not aligned
terminologically and in terms of scope. It regulates mediation in private insurance,
while the IDD stipulates rules for the establishment and conduct of insurance and
reinsurance distribution activities in the Union. This means that the ZPPO FBiH
does not cover all insurance distributors engaged in this activity, considering that
it states that mediation is conducted through insurance agents and insurance
brokers. In contrast, the IDD specifies that it applies to all natural or legal persons
with a business establishment (or those planning to establish one) aimed at esta-
blishing and conducting insurance and reinsurance product distribution activities.
The Directive stipulates that it does not apply to ancillary insurance intermediaries,
subject to certain conditions. The ZPPO FBiH in Article 2, paragraph 2 states that an
insurance company cannot conduct direct insurance/reinsurance activities in FBiH
through intermediaries that are not registered in accordance with the law. The IDD
requires member states to ensure that the competent authorities monitor markets
generally, including additional insurance products, while the ZPPO FBiH does not
regulate this obligation at all.

Terminological alignment with respect to the IDD does not exist despite
the effective date of the Law on Insurance Intermediaries of the Republic of Srpska
(ZZOPOR RS). Namely, this law separates representation in insurance from mediation
in insurance and reinsurance, so it is implied from the title itself that representation
is only possible in insurance, while mediation is possible in both insurance and
reinsurance.

When it comes to definitions, the IDD contains 18 definitions used for the
purposes of the Directive, while the ZPPO FBiH is specific in that it does not contain
definitions of the terms used in the law, which certainly contributes to legal uncer-
tainty and potential arbitrariness in individual interpretations. For example, the IDD
defines insurance distribution, reinsurance distribution, insurance intermediary,
ancillary insurance intermediary, insurance distributor, etc.

78 Full title: Directive (EU) 2018/411 of the European Parliament and Council of March 14, 2018, amending
Directive (EU) 2016/97 regarding the start date for member states’ transposition measures, Official Journal
of the European Union, No. L 76/28.
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Unlike the ZPPO FBiH, the ZZOPOR RS contains in Article 2 definitions of
representation in insurance, mediation in insurance and reinsurance, and provisions
regarding what is not considered representation and mediation in insurance.

Although there is no terminological alignment, as previously mentioned (the
Directive specifies insurance distributors: insurance intermediaries, ancillary insuran-
ce intermediaries, and insurance companies, while the ZPPO FBiH refers to agents
and brokers), the activities of insurance agents largely overlap with those defined
in the Directive’s definition of insurance distribution (such as proposing contracts,
providing advice, preparatory actions, concluding contracts, assisting during the
term of the contract, especially when handling claims, etc.), to a lesser extent in the
case of insurance brokers. However, there is something we might call substantive
misalignment between these two regulations. Specifically, an insurance agent under
the ZPPO FBiH acts on behalf of and for the account of one or more insurance com-
panies, while a broker acts on behalf of the insured, connecting individuals seeking
insurance/reinsurance with companies engaged in that activity. The IDD does not
contain such distinctions and instead defines insurance distribution as: “the activity
of proposing insurance contracts, advising on them, or carrying out other preparatory
actions for concluding insurance contracts, or concluding such contracts, or providing
assistance in managing such contracts and executing them, especially in the case of
resolving claims, including providing information on one or more insurance contracts
in accordance with criteria chosen by consumers via a website or another medium, and
compiling a ranking list of insurance products, including comparing prices and products
or discounts on the price of insurance contracts, if the consumer can directly or indirectly
conclude an insurance contract on the website or through another medium"”® Based
on this definition, we conclude that this activity is directed solely at consumers.

A similar conclusion could be drawn regarding the ZZOPOR RS when it
comes to the terms used in the law and the scope of application. Specifically, the
law does not recognize terms like those in the IDD, such as insurance distribution
and related terms, but it does mention insurance mediation (which includes both
insurance and reinsurance), while still retaining the term insurance representation.

When it comes to registration in the registry, the ZPPO FBiH prescribes the
registration of insurance intermediaries and the conditions for registration. The IDD
states the obligation of member states to establish an online registration system that
must be easily accessible and allow for the completion of the registration form directly
on the internet, a requirement that has not been implemented in FBiH. Regarding
the deadlines for resolving registration requests, the IDD allows for a much longer
period (three months from the submission of the request), while the ZPPO FBiH
sets a deadline of 30 days for making a decision on the request, which provision is
in the interest of the applicant and facilitates quicker and more efficient realization

7 Article 1, paragraph 1, point 1 of the IDD.
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of their rights. The Directive and the Law are aligned in terms of restrictions on the
use of intermediary services, insisting that only the services of insurance distributors
registered in the appropriate registers can be utilized.

The IDD prescribes that insurance distributors must possess the necessary
knowledge and skills to adequately perform their tasks and duties and that they are
required to undergo continuous professional training and development to maintain
their level of effectiveness. Member states must verify and evaluate their knowledge
and expertise (at least 15 hours annually), and certification in this regard may be
required. Insurance/reinsurance intermediaries must demonstrate compliance with
the relevant professional knowledge and skill requirements outlined in Annex 1 of the
IDD. For individuals, it is emphasized that they must have a good reputation, and what
this entails is defined. Finally, intermediaries must have professional liability insurance.

The registration in the ZZOPOR RS is separately defined for agents and for
brokers in insurance, with conditions they must fulfill depending on whether they
are physical or legal entities. The obligations of brokers toward the insured or the
policyholder are specifically elaborated, which is in their best interest.

The IDD defines the conditions for information provision and rules of bu-
siness conduct in a special chapter, including general principles, general informati-
on, conflict of interest, and transparency, exceptions, etc. The ZPPO FBiH does not
contain any provisions on consumer information, so there is also a discrepancy and
lack of alignment with the Directive in this segment. Furthermore, the IDD includes
a special chapter regarding information when it comes to investment insurance
products, which the ZPPO FBiH does not mention in any way.

In contrast to the ZPPO FBiH, the ZZOPOR RS contains a specific article
that details the obligation to provide information by insurance agents and brokers,
including both the content of the information and the form in which it must be
communicated to the insured or the policyholder.

The ZPPO FBiH very sparsely regulates supervision over insurance intermedia-
ries, with this role assigned to the Supervisory Agency, and in the case of irregularities,
it issues a decision that is final and against which an administrative dispute can be
initiated. This decision is not in accordance with the provisions of the IDD (Article 31,
paragraph 5) which stipulate that member states guarantee that the right to appeal
applies to administrative sanctions and other measures. Regarding sanctions and other
measures, the Directive specifies that member states guarantee that the competent
authorities establish effective mechanisms to enable and encourage reporting of
potential or actual violations of national provisions through which the Directive is
transposed into legislation, while the ZPPO FBiH does not contain such provisions,
nor does it prescribe specific procedures for receiving reports of violations.

ZZOPOR RS regulates the supervision of the activities and operations of
insurance representation and mediation in much more detail (criteria and conditions
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for limiting the number of commissions, unauthorized activities, revocation of aut-
horizations/licenses for operation) as well as offenses.

V Conclusion

The distribution of insurance represents a completely new system of medi-
ation and representation in insurance, which was introduced into European Union
insurance law by the IDD directive in 2016. This new system established new rules in
the insurance market, and member states are obligated to transpose the provisions
of the Directive into their national legislation. Given that Bosnia and Herzegovina
signed the Stabilization and Association Agreement with the European Communities
and their member states, and received candidate status on December 15, 2022, it
is required to gradually align its legislation with the acquis communautaire of the
European Union and establish a free trade area with the European Union.

Analysis of the legal framework in Bosnia and Herzegovina concerning insurance
mediation leads to the conclusion that in both entities, the provisions are not fully aligned
with the EU system. Specifically, the ZPPO FBiH was enacted in 2005, with amendments
made in two instances, in 2010 and 2016, while the ZZOPOR RS was adopted in 2017.

Both entity laws on mediation (and representation) in insurance are not termi-
nologically aligned with the Directive, as they do not mention insurance distribution at
all. Although there is no terminological alignment, the roles of insurance representati-
ves largely overlap with the activities defined in the Directive’s definition of insurance
distribution, while to a lesser extent with insurance brokers. Regarding registration in
the registry, neither ZPPO FBiH nor ZZOPOR RS has established an electronic system
(via the internet) for the registration of insurance intermediaries. The goal of the IDD is,
among other things, to increase the level of consumer protection through continuous
professional training of insurance distributors on an annual basis, which provision is
not stipulated as a condition for renewing registration in the relevant registry of inter-
mediaries and representatives in insurance. Finally, consumer protection is achieved
by prescribing very strict rules regarding the provision of information about insurance
products, where FBiH lags significantly, as it contains no provisions on this matter, while
the RS law includes a specific article detailing the obligation of representatives and bro-
kers in insurance to provide information, including both the content of the information
and the manner in which it must be communicated to the insured or the policyholder.
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