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Dr Mirko Vasiljevi¢'
AFFECTIO SOCIETATIS | PRAVO PRIVREDNIH DRUSTAVA

ORIGINALNI NAUCNI RAD

Apstrakt

Pojam affectio societatis u pravu privrednih drustava izaziva dosta kontro-
verzi. Najpre, u pogledu toga da li uopste postoji kao institut. Zatim, ako se i priznaje
njegovo postojanje, i u pravnoj teoriji i u sudskoj praksi razli¢ito se gleda na njegovu
ulogu. O tom institutu najvise je raspravljala francuska pravna doktrina i sudska praksa,
kao i o institutu kauze, dok druga relevantna prava, poput nemackog, britanskog,
Svajcarskog, ne prepoznaju ni jedan ni drugi institut. Srpska regulativa privrednih
drustava ne prepoznaje institut affectio societatis kao imenovani institut, ali se ipak
otvara pitanje da li se moZe pretpostaviti da on postoji, kao nesto poput instituta
kauze, koji, istina, srpski zakonodavac imenuje ali ne zahteva njegovo izricito navo-
denje u ugovoru s obzirom na to da se moze pretpostaviti (oboriva pretpostavka)
da postoji i da ima znacaj opsteg uslova za zaklju¢enje ugovora, poput drugih takvih
opstih uslova (sposobnost ugovornih strana, saglasnost izjavljenih volja ugovaraca,
dopusten i dozvoljen predmet, kauza-osnov i propisana ili ugovorena forma).

U ovom radu raspravlja se pitanje pojmovnog odredenja ustanove affectio
societatis i konstatuje da ona ima subjektivno odredenje (zajednicka volja zakljuce-
nja ugovora o osnivanju privrednog drustva i sticanja statusa ¢lana tog drustva) i
objektivno odredenje (unosenje odredenog uloga za vrienje odredene delatnosti
radi sticanja dobiti uz zajednicki rizik). Na ovim osnovama konstatuje se da je ovo
institut drugaciji od drugih opstih uslova za zaklju¢enje ugovora, pogotovo od
instituta saglasnosti izjavljenih volja ugovaraca i instituta kauze. Najzad, zakljucuje
se da se postojanje affectio societatis u ugovoru o osnivanju privrednog drustva
moze i pretpostaviti utvrdivanjem njegovog i subjektivnog i objektivnog segmenta

' Profesor emeritus, Univerzitet u Beogradu - Pravni fakultet: imejl: vaske@ius.bg.ac.rs.
Rad primljen: 25.3.2025.
Rad prihvacéen: 7.4.2025.
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M. Vasiljevié: Affectio Societatis i pravo privrednih drustava

(utvrdivanje zajednicke namere ugovaraca) i, ujedno, naglasava vaznost postojanja
zbog visestruke uloge.

Uloga instituta affectio societatis moze se sintetizovati u tri polja. Prvo,
razgranicenje privrednog drustva od drugih organizacionih formi koje mogu imati
i prirodu nekog drustva, ali ne privrednog, pravno valjanog (gradansko drustvo,
drustvo kreirano kao fakticko, tajno drustvo) ili ne (fiktivno drustvo, postojanje
fiktivnog ¢lana, simulovani ugovor). Drugo, razgrani¢enje ugovora o priviednom
drustvu od drugih ugovora koji mogu imati neke elemente ovog drustva ali ne i sve
(ugovor o radu, ugovor o kreditu ili zajmu, ugovor o depozitu, ugovor o konzorcijumu,
ugovor glavnog izvodaca i podizvodaca i sli¢no). |, trece, razgranicenje privrednog
drustva od drugih organizacionih formi (ekonomska interesna grupacija, udruzenje,
poslovno udruzenje, zadruga, zaduzbina, sindikat banaka, pul osiguranja i sli¢cno).
Time se institutu prakti¢no daje status izjednacen s prirodom drugih opstih uslova za
zaklju¢enje ugovora o priviednom drustvu i drugih bitnih elemenata ovog ugovora,
¢iji izostanak moze voditi i niStavosti ovog ugovora i na njegovoj osnovi nastalog
privrednog drustva; institut affectio societatis je inace krajnje redak u pravu privrednih
drustava zbog pravne sigurnosti svesnih trecih lica koja posluju s drustvom.

Kljucne reci: pojam affectio societatis, uloga affectio societatis, privredno
drustvo, ugovor o osnivanju drustva, nistavost drustva.

| Zakonski okvir

Pitanje pojmovnog odredenja instituta affectio societatis i njegovog znacaja
za ugovor o osnivanju privrednog drustva i privredno drustvo u svakom slucaju kao
polaziste zahteva zakonsko odredenje. U tu svrhu relevantan je i mati¢ni Zakon o
privrednim drustvima Srbije.2 Na prvom mestu odredenje pojma privrednog drustva:
4Privredno drustvo je pravno lice koje obavlja delatnost u cilju sticanja dobiti.”* Na
drugom mestu odredenje forme osnivackog akta:,Osnivacki akt... sacinjava se u
pisanoj formi i registruje u skladu sa zakonom o registraciji.* Naposletku, odredenje
instituta nistavosti osnivackog akta:,Osnivacki akt nistav je ako:

1) nema formu propisanu ovim zakonom ili

2) je delatnost drustva koja se navodi u osnivackom aktu suprotna prinudnim

propisima ili javnom poretku ili
3) ne sadrzi odredbe o poslovhom imenu drustva, ulozima ¢lanova, iznosu
osnovnog kapitala ili preteznoj delatnosti drustva ili

2 Zakon o privrednim drustvima Srbije - ZOPD, Sluzbeni glasnik RS, br. 36/11,99/11, 83/14 - dr. zakon,
5/15,44/18,95/18,91/19, 109/21.

3 ZOPD, ¢l. 2.

4 ZOPD, ¢l. 11, st. 8.
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4) su svi potpisnici u trenutku zaklju¢enja osnivackog akta bili pravno ili

poslovno nesposobni.

Osim iz razloga propisanih u stavu 1 ovog ¢lana, osnivacki akt ne moze se
oglasiti nistavim po drugom osnovu.”

Pojmovno odredenje privrednog drustva u srpskom kompanijskom za-
konu, kao i odredenje forme osnivackog akta drustva i, kona¢no, odredenje bitnih
elemenata ovog osnivackog akta koji su jedini podobni da kao pravnu posledicu, u
slu¢aju nepostojanja nekog od njih, proizvedu nistavost tog akta, otvaraju vazno,
ne samo teorijsko pravno vec i prakti¢no pravno pitanje pravne relevantnosti u
ovom smislu instituta affectio societatis u srpskom kompanijskom pravu, koji se kao
takav i sa odredenim pravnim dejstvom pojmovno ne pojavljuje u za ove potrebe
relevantnom srpskom kompanijskom pravnom izvoru prava. Sli¢cne dileme otvara-
ne su i u francuskoj pravnoj teoriji* i sudskoj praksi, s obzirom na to da relevantni
francuski pravni izvori takode ne imenuju izri¢ito institut affectio societatis kao bitan
element ugovora o osnivanju trgovackog (privrednog) drustva.® Re¢ je o francuskom
Gradanskom zakoniku (Code civil), koji definisudi u jednoj odredbi pojam trgovackog
drustva to doista ne sadrzi, ali istovremeno u drugoj odredbi definise ciljnu funkciju
trgovackog drustva iz koje nesumnjivo sledi da se ovaj institut pretpostavlja.’

Il Pojam affectio societatis

Pojmovno odredenje instituta affectio societatis, kao i njegovu pravnu
relevantnost za ugovor o osnivanju privrednog drustva i kvalifikaciju privrednog

5 Vid. Ivan Tchotourian, Vers une définition de I affectio societatis lors de la constitution d’ une société, Paris, 2011;
Vincent Cuisinier, L’ affectio societatis, Paris, 2008; Zdzislaw A. Neubauer, L’ affectio societatis dans la sociétés
de capitaux, thése, Lille, 1994.

6 Za ove svrhe francuska pravna teorija (i sudska praksa) referisu se na neke odredbe Code civil-a:
,Drustvo se osniva od strane dva ili vise lica koji saglasno ugovaraju da izvrse odredeni poduhvat imovi-
nom ili radom u cilju deobe dobiti ili ustede troskova koji iz toga nastanu.

Drustvo se moZe osnovati, u slu¢ajevima predvidenim zakonom, i aktom volje samo jednog lica.
Clanovi drustva se obavezuju da snose gubitke drustva.” (article 1832)

,Drustvo moze obavljati zakonom dozvoljenu delatnost i biti osnovano u zajednickom interesu ¢lanova.
Drustvom se upravlja u interesu drustva, uzimajudi u obzir pitanja drustva i Zivotne sredine svoje delat-
nosti.” (article 1833)

,Nistavost drustva moze nastati samo po osnovu povrede odredaba ¢lana 1832... i odredaba ¢lana 1833
ili pri postojanju nekog od osnova nistavosti ugovora uopste.

Za svaku odredbu koja je suprotna imperativnim odredbama ovog dela-naslova (titre), ¢ija povreda nije
sankcionisana nistavoscu drustva, smatra se da nije ni napisana.

Nistavost akata ili odlucivanja organa drustva moze nastati samo po osnovu povrede imperativnih odre-
daba ovog dela-naslova, izuzimajuci poslednju alineju ¢lana 1833, ili nekog osnova nistavosti ugovora
uopste,” (article 1844-10)

7 Upor. Code civil (1804, 2022), article 1832-1833 i article 1844-10; tako i : Code de commerce (1807,
verzija na snazi 2025), article 235-1. Vis: . Tchotourian, 165-179.
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drustva, pravna teorija ne ¢ini na uniforman nacin, te se definicija ovog pojma ne
moze dati na siguran i jedinstven nacin. Izvesno je da je taj latinski pojam tvorevina
pravne teorije i sudske prakse (bez uniformnog odredenja i s bogatstvom poimanja,
ukljucujudi i negiranje njegove svrsishodnosti) te u tom smislu ima svoju originalnost.®
O tom institutu najvise je pisala francuska pravna teorija, nastojeci da u relevantnoj
pravnoj regulativi nade njegov izvor. Za ove svrhe najcesce se poseze za odredbom
¢lana 1833 francuskog Gradanskog zakonika (Code civil), koja propisuje da se,drustvo
osniva u zajedni¢kom interesu ¢lanova’, pri ¢emu deo teorije nalazi da je upravo taj
,zajednicki interes” sinonim pojma affectio societatis, dok drugi pod ovim pojmom
vide ,nameru (volju) udruzivanja”?®,Zajednicki interes” se odreduje kao interes celine
¢lanova da iz kolektivne dobiti povlace individualnu dobit. Taj interes konstituisu
dva elementa: stvaranje profita drustva i njegova podela medu ¢lanovima na rav-
nopravnoj osnovi. U tom smislu smatra se da postoji,zajednica interesa ¢lanova’,
gde se nalazi njihov interes, tako da postoji blizak odnos ,zajednickog interesa” i
Jnteresa drustva”'? Ipak, i pored te bliskosti i, po nekim gledanjima, ¢ak i asimilacije
,zajednickog interesa” i, interesa drustva’, skorija sudska praksa se sve vise izjaSnjava
u prilog autonomije pojma,zajednicki interes”. U svakom slucaju, ,zajednica interesa
¢lanova” pretpostavlja voljno udruzivanje ¢lanova i odlikuje se, po pravilu, aktivnim
i zainteresovanim pristupom, konvergencijom interesa' i ravnopravnosc¢u ¢lanova
(otuda nedozvoljenost klauzula leonina - lavovske klauzule).™

8 Patrick Serlooten, L affectio societatis, une notion a revisiter’, Mélange en I’ honneur de Yves Guyon,
Paris, 2003, 1007-1017.

° Neki autori govore o nejasnodi ovog pojma i odreduju ga kao ,volju za udruzivanjem’, odnosno kao
saglasnost volja svih ucesnika ugovora o osnivanju privrednog (trgovackog) drustva, te ako u ovom
smislu i postoji u svakoj formi drustva, ukljucujuéi ¢ak i jednoclano drustvo, njegov sadrzaj je varijabilan
u zavisnosti od posebne motivacije ¢lanova, te ako i nastane s bliskosc¢u ¢lanova ,lakat uz lakat” moze
zavrsiti i, leda uz leda”. Dodaje se da je zajednicko pravilo u svim drustvima da svaki ¢lan drustva ima pravo
ucesca u upravljanju drustvom, te u¢eséa u donosenju kolektivnih odluka, bez posebnog sankcionisanja,
izuzimajuci eventualnu zloupotrebu prava manjine. Smatra se takode da onaj ko kupuje akciju na berzi
nema nikakvu nameru ucesca u poslovima drustva, vec je samo prosto investitor (,onaj koji kupuje jed-
nu akciju radi nadziranja Sta se desava u drustvu, da li taj ima dusu udruzivanja” - razlika izmedu ¢lana
skontrolora” i ¢lana samo investitora): Vid. Maurice Cozian, Alain Viandier, Folrence Deboissy, Droit des
sociétés, Paris 2006, 64-65. Autori koji ovaj pojam definisu kao ,nameru udruzivanja” nalaze da francuski
Gradanski zakonik u definiciji pojma trgovackog drustva ne sadrzi izri¢ito ovaj element (Code civil, art.
1832), ali smatraju da izostanak affectio societatis vodi nepostojanju drustva: Phillipe Merle, Anne Fauc-
hon, Droit commercial - sociétés commerciales, Paris, 2001, 60-62. Drugi pak dodaju da to nije ni pojam
,zajednickog poduhvata” iz ove iste odredbe francuskog Code civil-a: Paul Le Cannu, Bruno Dondero,
Droit des sociétés, Paris, 2012, 58-62. Konacno, neki isti¢u da francuska sudska praksa daleko izrazenije od
ove odredbe Code civil-a, istice da nema drustva bez,namere (volje) udruzivanja“, koju nazivaju affectio
societatis: Yves Guyon, Droit des affaires, Tom | — Droit commercial général et sociétés, Paris, 2003, 130.

1 |, Tchotourian, 171-172; Dominique Schmidt, ,De l'intérét commun des sociétés’, J.C.P, 1994, |, 440.

' Affectio societatis je ,volja udruZivanja, prihvatanje zajednickog interesa i konvergencija interesa”: Jo-
seph Hamel, Gaston Lagarde, Alfred Jauffret, Droit commercial, Tome |, 2 édition, 2 volume, Paris, 1980, 52.
'2.Y. Guyon pise o Cetiri modaliteta, zajednickog interesa” koji odlikuje affectio societatis: prvo, voljni ka-
rakter saradnje izmedu dvaju lica koji se smatra dominantnim; drugo, u¢esce u upravljanju koje se smatra
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Intenzitet namere udruzivanja zavisi od vrste drustva - ako je rizik ortaka vedi
(neograni¢ena odgovornost), affectio societatis je jace izrazen. Sto je drustvo manje,
¢vrica je veza osnivaca i ¢lanova drustva s drustvom. Cak i unutar istog drustva af-
fectio societatis nije uvek podjednako izrazen kod svih ¢lanova (npr. akcije sa pravom
glasa i bez prava glasa,” kupovina akcija na berzi ili udela u zatvorenim drustvima,
imenovani-privremeni akcionar koji nosi akcije drugog - stvarnog akcionara,' status
komanditora, manjinski i vecinski ¢lanovi i slicno).' Affectio societatis ne postoji samo
kod osnivanja drustva vec i tokom trajanja drustva, onoliko dugo koliko drustvo
postoji (generalno), odnosno do trajanja ¢lanstva u drustvu (pojedina¢no) i mora da
postoji kod svakog ¢lana drustva.'® Kao affectio societatis, ,zajednicki interes”, dakle,
postoji kod svih ¢lanova i kod svih drustava, s tim $to je njegov intenzitet razlicit'”
(postoje, medutim, razli¢ita gledanja oko toga da li postoji kod jednoclanih drustava,
jer kao $to je ,jednoclano drustvo” contradictio in adiecto, to je takode i,zajednicki
interes” kod ovog drustva - pristalice postojanja smatraju da se kod ovog drustva
»zajednicki interes udruzivanja” moze posmatrati kao interes osnivanja drustva i
sticanja statusa ¢lana tog drustva).'®

Za razliku od francuskog zakonodavca, koji i pored odredenih nepreciznosti
odredenja pojma affectio societatis, upotrebom pojmova kao $to su narocito,zajed-
nicki poduhvat”,,zajednicki interes”, daje prostora za prepoznavanje ovog instituta,'
srpski kompanijski zakonodavac je daleko restriktivniji u tom pogledu jer se ovaj
institut ne moze svakako prepoznati iz definicije pojma privrednog drustva, kao ni
iz odredenja nistavosti osnivackog akta, ali bi se eventualno odredeni obrisi instituta

dominantnim; trece, konvergencija ili divergencija interesa koji je bitni element kvalifikacije i, ¢etvrto,
odsustvo postojanja subordinacije izmedu ¢lanova $to omogucuje takvu kvalifikaciju. Y. Guyon, 133-136.
'3 U vezi s ovim akcijama bez prava glasa postavlja se pitanje da li su akcionari koji poseduju samo ove
akcije ¢lanovi drustva ili ne i da li poseduju affectio societatis jer ne u¢estvuju u upravljanju drustvom,
kao bitnom odlikom za postojanje affectio societatis koji odlikuje ¢lanove drustva. Odgovor francuske
pravne teorije je ipak pozitivan jer postoje svi drugi elementi ovog instituta, a postoji i potencijalna
mogucnost konverzije ovih akcija u akcije sa pravom glasa i time i pravom upravljanja. U svakom slucaju
na pitanje da li akcionari imaju affectio societatis francuska pravna teorija odgovara pozitivno, ¢ak i ako
sasvim ignorisu u¢esce u upravljanju ili kontroli, jer akcionar kupujuci akcije prihvata statut drustva i jednu
specifi¢nu uniju interesa u tom drustvu. Vid. J. Hamel, G. Lagarde, A. Jauffret, 54, 58.

' Frederic Pollaud-Dulian, ,L'actionnaire dans les opérations de portage’, Rev. soc. 1999, 765.

> Y. Guyon, 133; Ph. Merle, A. Fauchon, 60-62; M. Cozian, A. Viandier, F. Deboissy, 64-66.

' Y. Guyon, 132.

70O nijansama odnosa zajednickog interesa” i affectio societatis, njihovom izjednacavanju, bliskosti, te
gledanju na affectio societatis kao na siri pojam od pojma,zajednicki interes”, u smislu da je ,zajednicki
interes” samo jedan od kriterijuma procene postojanja affectio societatis, te stavu da je moguce postojanje
affectio societatis i bez postojanja,zajednickog interesa” i, obrnuto, da je moguce postojanje ,zajednickog
interesa” bez utvrdivanja postojanja daffectio societatis, vid. |. Tchotourian, 171-176.

'8 P.Serlooten, 1012.

' Georges Naffah,, L affectio societatis, un critére qui n’en est pas un”, Mélange en I’ honneur de Jean -
Jaques Daigre, Paris, 2017, 235-236.

@) TOKOVI OSIGURANA 2/2025| 223



M. Vasiljevié: Affectio Societatis i pravo privrednih drustava

mogli procitati iz same ugovorne prirode osnivackog akta privrednog drustva?’ (osim
jedno¢lanog drustva), pogotovo iz oshivacke faze njegovog nastanka. Cini se da se
snazan argument u prilog prepoznavanju ovog instituta u srpskom kompanijskom
pravu moze pronadi u institutu,,prestanka drustva po odluci suda” u slu¢aju ozbiljnih

20 Opsti uslovi ugovornog prava koji se traze za punovaznost ugovora (upor. Slobodan Perovi¢, Obliga-
ciono pravo, Beograd, 1980, 245-366; Marija Karaniki¢ Miri¢, Obligaciono pravo, Beograd, 2024, 200-353)
zahtevaju se podjednako i za ovaj ugovor, buduci da i on ima obligaciona dejstva — materijalni uslovi
(sposobnost ugovornih strana - isklju¢enost maloletnika i punoletnih lica liSenih poslovne sposobnosti ili
ograni¢ene poslovne sposobnosti; predmet — dozvoljenost i odredenost, saglasnost volja — bez zablude,
pretnje i prinude, kauza — osnov) i formalni uslovi (formalizam - pismena forma, overa potpisa, upis u
propisani registar i objava). Mane volje u nastanku ugovora o osnivanju privrednog drustva mogu biti
znacajne za njegovu sudbinu, pogotovo zabluda (o predmetu, o li¢nosti), ugovor moze biti simulovan i
fiktivan - koji je ¢esto prevaran (,drustvo fasada”). Za razliku od opstih pravila ugovornog prava, koja vaze
za ugovore koji imaju obligaciona dejstva, bududi da ovaj ugovor moze da ima i statusna - institucionalna
dejstva (kada na njegovoj osnovi nastaje privredno drustvo kao pravni subjekt), u ovom ugovoru ima i
odredenih posebnih pravila koja proizlaze iz ovog dejstva. Ipak, ugovorna priroda ovih drustava dominira
kod drustava lica, dok institucionalna priroda dominira kod drustava kapitala, pogotovo kod akcionarskog
drustva, ¢ime se omogucuje da ova drustva funkcionisu tehnikom rada organa drustva, jer njima nakon
osnivanja upravljaju organi, a ne osnivadi i docniji ¢lanovi (akcionari). Ovo je, medutim, u potpunosti tatno
za akcionarsko drustvo sa javnim upisom akcija, koje i na ovaj nacin ispoljava sve odlike drustva kapitala,
ali ne i za drustvo sa ograni¢enom odgovornoscu (i delom i za akcionarsko drustvo bez javnog upisa akcija)
koje i nakon osnivanja zadrzava dosta li¢nih karakteristika, tako da su umesto organa drustva, ipak, ¢esto
u funkciji ¢lanovi ili akcionari drustva (o ugovornoj i institucionalnoj koncepciji privrednog drustva i stavu
da je ono po svojoj prirodi i ugovor i institucija: Ph. Merle, A. Fauchon, 32-34). Drugi autori govore da je
privredno (trgovacko) drustvo ugovor po svom nastanku, a institucija s pravnim subjektivitetom po svom
funkcionisanju (mada ugovorni elementi ne is¢ezavaju u potpunosti ne samo kod drustava lica kod kojih
i pored subjektiviteta drustva skoro u potpunosti opstaju i tokom trajanja drustva, ve¢ u dobroj merii kod
drustva s ogranicenom odgovornoscu - slucaj kad se trazi jednoglasnost za promenu osnivackog akta),
pogotovo kod drustava kapitala, kod kojih vlada,zakon vecine’, te je tesko prihvatiti da se to uklapa u
teoriju ugovora, kao i sam pravni subjektivitet koji od drustva ¢ini,pravno bi¢e” i, naroito, kontinuitet
drustva i osnivanje s namerom trajanja (vid. P. L. Cannu, B. Dondero, 165-171).

Institucionalna teorija privrednog drustva ima i neke posebne forme: teorija organizacije preduzeca
(potvrda je forma jednoclanog drustva koje se ne uklapa ni u ugovornu osnovu nastanka privrednog
drustva), teorija kolektivnog akta (odlikuje je stav o konvergenciji vise konstitutivnih interesa). Vid. P. L.
Cannu, B. Dondero, 175-179. Upravo ta statusna svojstva i ¢ine ovaj ugovor specifi¢nim u odnosu na
ugovore koji imaju samo obligaciona svojstva (po pravilu, ugovorom osnovano drustvo traje neodre-
deno vreme, drustvo ima neke korporacijske organe, ugovor se registruje, moguce je iskljucenje ¢lana
i istupanje ¢lana iz drustva, moguc je spor ¢lana drustva s drugim ¢lanom kao ugovornom stranom ali
i sa drustvom, ugovor se moze promeniti i ve¢inskom voljom, podrazumeva razlicitost prava ¢lanova,
neravnopravnost ¢lanova uz ravnopravan tretman, prava manjinskih ¢lanova, dejstvo prema tre¢im
licima, prinudni prestanak, suzene osnove nistavosti, dejstvo nistavosti pro futuro, prinudnu likvidaciju
drustva po osnovu nistavosti).

Dominantnost ugovorne teorije privrednih drustava u francuskoj teoriji podupire i francuski zakonoda-
vac (Code civil definise u ¢lanu 1832 privredno drustvo kao ugovor, uz istovremeno prosirenje cilja-kauze
privrednog drustva), dok srpski zakonodavac privrednih drustava daje koncesiju institucionalnoj teoriji
(,privredno drustvo je...pravno lice” - ZOPD, ¢lan 2), 5to je upravo francuski zakonodavac, ne bez razloga,
zeleo da izbegne, a $to ne znaci da upravo institucionalna teorija ne ¢ini most ka jednoc¢lanom drustvu,
govoredi time u prilog potrebi dopunjavanja ove dve teorije: P. L. Cannu, B. Dondero, 26, 171-186.
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nesporazuma medu ¢lanovima drustva koji paralisu funkcionisanje drustva (presta-
nak postojanja affectio societatis), kao i institutu istupanja ¢lana drustva iz drustva
(prestanak postojanja affectio societatis kod takvog ¢lana drustva).?' | pored toga,
srpska pravna teorija uglavnom i ne daje ovom institutu prirodu bitnog opsteg uslo-
va nastanka privrednog drustva (osim izuzetno),?? poput odredenja drugih opstih
uslova ugovora o osnivanju bilo koje forme ovog drustva koji slede iz zakonskog
oblikovanja nistavosti osnivac¢kog akta.”

Il Subjektivno (klasi¢no) i objektivno (moderno) odredenje
pojma affectio societatis

Odredenje pojma affectio societatis u tradicionalnom smislu u francuskom
pravu (zakonodavstvu, pravnoj teoriji i praksi), koje i promovise ovaj institut u kon-
tekstu ugovora o osnivanju trgovackih drustava, kao $to to proizlazi iz navedene
sumarne analize, jeste subjektivno poimanje.?* Pojmovi ,zajednicki interes”, ,zajed-
nicki poduhvat’, namera (volja) osnivanja trgovackog drustva pripadaju psiholoskoj
sferi ljudske aktivnosti. Francuska pravna teorija je svesna tesko¢a dokazivanja takve
namere (volje), te pledira da dokazi postojanja affectio societatis mogu proizlaziti iz
razlicitih indicija (indirektni dokazi), koje uglavnom slede nakon zaklju¢enja takvog
ugovora, a kvalifikacija koju takvom pravnom poslu daju same ugovorne strane ne
mora vezivati sudije, dok pobijanje kvalifikacije koje one daju svom pravnom poslu
mora biti zasnovano na,posebno karakteristi¢cnim elementima“* sto se pak pokazuje
narocito vaznim pri razgranicenju ovog pravnog posla od nekad bliskih instituta,
poput faktickog drustva, drustva kreiranog kao fakticko ili fiktivnog drustva.

Uvidajuci krhkost i ranjivost subjektivnog odredenja pojma affectio societatis,
francuski pravni pisci vise posezu za objektivnim poimanjem ugovora o osnivanju
trgovackog drustva (time i postojanja ili nepostojanja affectio societatis) i njegovom
kvalifikacijom na bazi postojanja takvih elemenata: postojanje uloga u drustvo® i
raspodela rezultata poslovanja drustva (ucesce u dobiti — dividenda, snosenje rizika

21 ZOPD, ¢l. 118,138, 239,469 121, 187-188, 192.

22 Upor. Nebojsa Jovanovi¢, Vuk Radovi¢, Mirjana Radovi¢, Kompanijsko pravo — pravo privrednih subjekata,
Beograd, 2020, 112-113; suprotno: Mirko Vasiljevi¢, Tatjana Jevremovic Petrovi¢, Jelena Lepeti¢, Kompanijsko
pravo - pravo privrednih drustava, Beograd, 2023, 104-105.

% Upor. ZOPD, ¢l.2,11i13.

24 To najbolje ilustruje formula da je ,affectio societatis namera biti u drustvu i ponasati se kao ¢lan
drustva”. Istice se, pritom, da to nije samo trenutna volja pri osnivanju drustva ili pri docnijem ulasku u
drustvo, vec je konstantna volja tokom trajanja ¢lanstva u drustvu: Jean Francois Barbeéri,,Le retour sur I
affectio societatis, une intention mal aimée’, Mélange en honneur de Patrick Serlooten, Paris, 2015, 289-296.
2 P, Le Cannu, B. Dondero, 58-59.

2% | affectio societatis, koji se procenjuje prema momentu osnivanja drustva, ne moze biti negiran ne
unosom uloga u drustvo, $to samo ¢ini takvog ¢lana duznikom prema drustvu, za koji je preuzeo obavezu
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poslovanja).?” Osim toga, istice se da su mnogi ¢lanovi drustava kapitala (pogotovo
manjinski i narocito kod kotiranih akcionarskih drustava gde je pri kupovini akcija
na berzi u osnovi ugovor o investiranju, a ne ugovor o trgovackom drustvu) u sustini
pasivni ¢lanovi (po samom zakonu su to i inace akcionari sa akcijama bez prava glasa)
i ne uestvuju u upravljanju drustvom (ostaju ipak prava informisanja i latentne kon-
trole, narocito institucionalnih investitora) u kom glasacka prava zavise od procenta
kapital u¢es¢a —,glasanje po kapitalu” — nema jednakosti (ovo je moguce ugovoriti i
kod drustava lica, $to je ipak redi slucaj zbog svoje rizi¢nosti, te je pravilo,glasanje po
glavama”). Takode, affectio societatis po samom svom pojmu,zajednickog interesa i
namere udruzivanja” iskljucen je i besmislen kod jednoc¢lanog drustva (ali shvacen
u smislu volje osnivanja drustva ima svoj ratio). Najzad, neki autori smatraju da je
affectio societatis u osnovi volja da se stupi u privredno drustvo, te i ne moze sluziti
kao karakteristic¢ni (bitni) element definicije samog pojma trgovackog (privrednog)
drustva jer je to,zacarani krug” (cercle vicieux).?®

Okretanje dobrog dela francuske pravne teorije ka objektivnom odredenju
pojma ¢lana trgovackog drustva i time odredenja ugovora o njegovom osnivanju, na
podlozi navedenih klju¢nih razloga (argumenata), ipak nije sasvim zasenilo subjek-
tivno odredenje pojma ¢lana trgovackog drustva i na toj osnovi kreiranog instituta
affectio societatis. Naime, i pokusaj odredenja ¢lana trgovackog drustva na osnovu
objektivnih karakteristika (postojanje uloga u drustvo i na toj osnovi sticanja ¢lanskih
prava u drustvu — imovinskih i neimovinskih-politickih) ima snazne protivargumente
koji osnazuju opstajanje instituta affectio societatis i njegovo subjektivno odredenje.
Clanstvo u dru$tvu moze se, naime, steci i bez kljuénog objektivnog elementa —
postojanje uloga u drustvo - institut besplatnih akcija, na primer. Takode, ne vodi
svaki ulog u neki ekonomski poduhvat nastanku trgovackog drustva, $to je osnova
njegovog razgranicenja od nekih bliskih instituta (drustvo kreirano kao fakticko,
gradansko drustvo, fiktivno drustvo, udruzenje, ugovor o zajmu, kooperative i slicno),
a za ove svrhe postojanje instituta affectio societatis sa subjektivnim odredenjem
ima svoju svrsishodnost. Stoga institut affectio societatis i dalje egzistira u vecin-
skoj francuskoj pravnoj teoriji (neki ¢ak govore o ,renesansi affectio societatis-a")*
i sudskoj praksi, imajuci time stvarnu i efektivnu ulogu, iako limitiran na visec¢lana
drustva (pojmovno kao takav iskljucen kod jednoclanog).*® Ispravno je u francuskoj
pravnoj teoriji zapazeno da je kritika ustanove affectio societatis najvise nastala
na osnovu gledanja na njega kao na uniforman institut (jedinstven — monisticka

unosa” — Cour de Paris, 10 mars 2004, Rev. Sociétés 2004, n. 1002, u: Jean - Paul Valuet, Alain Lienhard,
Pascal Pisoni, Code des sociétés et des marchés financiers —- Commenté 23 édition, Paris, 2007, 8.

27 P.Le Cannu, B. Dondero, 65.

28 A.Viandier, La notion d’ associé, LGDJ, Paris, 1978, n. 77.

2Y. Guyon, 131.

30 P, Le Cannu, B. Dondero, 66.
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koncepcija), dok je on u sustini viseslojan (multiforman - pluralisticka koncepcija).>'
On je istovremeno i pokazatelj postojanja trgovackog drustva, regulator Zivota
drustva i sredstvo razlikovanja ¢lana drustva od srodnih situacija“?

IV Uloga affectio societatis — razgranicenje trgovackog drustva
od drugih izabranih (vaznijih) srodnih ustanova

Affectio societatis ima visestruku ulogu u Zivotu trgovackog drustva, odno-
sno u njegovom pravnom odredenju, i to najmanje trostruku. Najpre, u kvalifikaciji
postojanja drustva ili njegovog nepostojanja (pogotovo razgranic¢enje od fiktivnog
drustva ili razgranic¢enje od drustva kreiranog kao fakti¢ko ako trgovacko drustvo
nema subjektivitet). Zatim, u razgranicenju ovog ugovora od drugih ugovora s ne-
kim klauzulama iz arsenala ugovora o privrednom drustvu. Takode, u razgranic¢enju
trgovackog drustva od drugih formi udruZzivanja sa statusom pravnog lica ili formi
udruzivanja imovine bez statusa pravnog lica (forme nepodeljene imovine).3* Najzad,
ako se prihvati koncept postojanja i kod jednoc¢lanog drustva, posebna uloga volje
kod osnivanja privrednog drustva i postanka ¢lanom drustva.*®®

1. Kvalifikacija postojanja drustva

Kad je rec o kvalifikaciji postojanja trgovackog drustva ili njegovog nepo-
stojanja, potrebno je izvrsiti razgranic¢enje od dva bliska instituta: drustva kreiranog
kao fakticko drustvo i fiktivnog drustva.

Na prvom mestu, pojam affectio societatis koji po subjektivnom odredenju
kvalifikuje trgovacko drustvo blizak je pojmu drustva osnovanog kao fakticko. Naime,
ako kod odredenog ugovora ima objektivnih elemenata da se kvalifikuje kao trgo-
vacko drustvo ili drustvo osnovano kao fakti¢ko (u francuskoj praksi se postojanje
ovakvog drustva vrsi upravo na osnovu utvrdivanja postojanja affectio societatis pri
deobiimovine nakon prestanka vanbrac¢ne zajednice),* a same ugovorne strane nisu
imenovale (identifikovale) taj ugovor, onda se njegova kvalifikacija moZze zasnivati
na ponasanju tih strana. Ispravno se u tom smislu kaze da affectio societatis nije neki
autonoman pojam, ako to nije na osnovu namere ispoljene ponasanjem.’”

31Y. Guyon, 132-136.

32 A.Viandier, 1978, n. 76.

3 O spornosti: G. Naffah, 241-242.

34 ). P.Valuet, A. Lienhard, P. Pisoni, 8.

35 P, Serlooten, 1013 -1017. O spornosti pojma affectio societatis kod jednoc¢lanog drustva: G. Naffah,
239-240.

36 Prosta kohabitacija izmedu vanbracnih partnera nije dovoljna za utvrdivanje postojanja drustva,
potrebno je prepoznavanje postojanja affectio societatis i drugih bitnih svojstava drustva: Y. Guyon, 61;
J. Hamel, G. Lagarde, A. Jauffret, 55-56.

37 P.Le Cannu, B. Dondero, 59.
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Na drugom mestu, potrebno je razgraniciti trgovacko drustvo i fiktivno
drustvo. Drustvo ciji ¢lanovi nemaju nameru da se ponasaju kao njegovi ¢lanovi
samim tim nije trgovacko drustvo vec fiktivno drustvo (na primer ako je neko lice
samo pojavno ¢lan drustva, a u stvari je pozajmljeno ime3 ili eventualno prikriveno
jednoclano drustvo Cije osnivanje po zakonu nije moguce, a kod kog nema namere
udruzivanja ve¢ samo koris¢enja prednosti koje zakon daje ¢lanu ovog drustva kao
jednoclanog). Drustvo ¢iji ¢lanovi nemaju nameru da se ponasaju kao ¢lanovi trgo-
vackog drustva, dakle fiktivno drustvo, kao takvo je nistavo?®® (uza svu relativizaciju
postojanja, odnosno ublazavanja osnova koji vode nistavosti drustava u kompanijskom
pravu). Nistavost tog drustva uz eventualnu kvalifikaciju kao fiktivnhog izuzetna je iz
vise razloga: najpre, stvarnu nameru ¢lanova drustva tesko je dokazati, a zatim, kao
Sto je receno, zavisno od fakti¢kih i pravnih okolnosti, postoje razliciti stepeni affectio
societatis a time i intuitu personae odnosa; zatim, odsustvo affectio societatis nije je-
dina odrednica koja vodi kvalifikaciji jednog drustva kao fiktivnog i time nistavog (to
moze biti i prevara, pozajmljeno ime, simulovani posao, tajni ugovor druge prirode,
toboznji ¢lan bez ikakve namere udruzivanja, zloupotreba prava i sli¢cno - kada se
primenjuju druga pravila zavisno od datog osnova) i, najzad, drustvo moze postati
fiktivno i tokom svog poslovnog Zivota ispraznjeno od svoje supstance (,drustvo
fasada”), kada vaze pravila prestanka drustva u zavisnosti od osnova takvog statusa.
Najzad, izostanak affectio societatis koji potencijalno vodi fiktivnosti drustva, moze
da postoji kako kod celog drustva tako i kod pojedinih ¢lanova - fiktivni ¢lan, $to
prema okolnostima slu¢aja ne vodi niStavosti drustva vec prestanku statusa takvog
¢lana u tom drustvu.®®

2. Kvalifikacija ugovora o drustvu i drugih ugovora

Institut affectio societatis ima vaznu ulogu i pri razgrani¢enju trgovackog
(privrednog) drustva i ugovora o osnivanju ovog drustva od bliskih (srodnih) ugovora
(koji katkad mogu biti kvalifikovani kao ugovori o drustvu kreiranom kao fakticko i bez
subjektiviteta).* Ta uloga affectio societatis ima poseban znacaj i u slu¢aju njegovog
nepostojanja na planu smanjenja osnova nistavosti osnivackog akta ovog drustva i
time i samog drustva, s obzirom na to da je u sadrZaju nekog posla moguce prepo-
znati drugi pravni posao koji je pravno valjan i koji odgovara stvarnoj volji ugovornih
strana. Naime, ¢esto se dogada da ugovorne strane zaklju¢e odredeni ugovor ne
dajuci mu kvalifikaciju pravne prirode ili dajuc¢i mu pogresnu kvalifikaciju (na primer,

3 Ph. Merle, A. Fauchon, 62.

3 P, Serlooten, 1013-1014.

4 P, Le Cannu, B. Dondero, 60-62; Ph. Merle, A. Fauchon, 60-66; M. Cozian, A. Viandier, F. Deboissy, 64-66;
I. Tchotourian, 21-194.

4 P.Serlooten, 1015-1016; G. Naffah, 237-238.
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kvalifikujuci ugovor o drustvu kao ugovor o zajmu zbog rizika nemoguénosti po-
vracaja uloga), te je potrebno odredivanje njegove prirode, s ciljem utvrdivanja
zajednicke namere ugovornih strana. U svakom slucaju, privredno drustvo se uvek
bazira na ugovoru s posebnim karakteristikama (osnivaci i ¢lanovi drustva s poseb-
nim ¢lanskim pravima u tom svojstvu u privrednom drustvu),* a nikad na samom
zakonu ili drugom izvoru ili ugovoru koji nema karakteristike ugovora o osnivanju
privrednog drustva. Nesigurnost postavljanja granica izmedu srodnih ugovora i
pravilne kvalifikacije mogu voditi raznim prevarama (povoljniji poreski tretman i
slicno). Karakteristika saradnje i udruzivanja koja odlikuje privredno drustvo nije
samo odlika osnivackog akta ovog drustva, ona se javlja i kod nekih drugih bliskih
ugovora, ali ipak ima osobenu prirodu kod ugovora o drustvu i daje ugovornim
stranama svojstvo ¢lana drustva. | upravo postojanje affectio societatis, pre svega
kao subjektivan pojam, najbolja je indikacija svojstva ¢lana drustva.

Na prvom mestu potrebno je razgranic¢enje ugovora o osnivanju privrednog
drustva i drugih ugovora koji za svoju karakteristiku imaju u¢esée u dobiti nastale
na bazi predmeta tih ugovora. Ovde mislimo na ugovor o prodaji (klauzula o u¢es¢u
prodavca u koristi proizvedene od predmeta prodaje - klauzula o varijabilnosti cene),
ugovor o depozitu ili zajmu (ucesée deponenta ili zajmodavca u koristi depozitara od
predmeta depozita - varijabilna kamata umesto fiksne), ugovor o zakupu (klauzula o
uces¢u zakupodavca od koristi zakupca iz predmeta zakupa).® Sve te situacije podse-
¢aju na ugovor o privredom drustvu gde ¢lanovi drustva ulazu neki ulog u drustvo s
pravom ucesca u dobiti drustva (ali i u riziku) nastale delatnos¢u drustva. Kvalifikacija
ugovora o drustvu (Cesto drustvu kreiranom kao fakti¢ko) kod ovih ugovora ne moze
postojati ako nema klauzule o u¢esc¢u u dobiti i snoSenju rizika. Takode, same za sebe
klauzule u tim ugovorima o u¢e3cu u dobiti ili klauzula o u¢e$¢u u gubicima ne vode
automatski kvalifikaciji ugovora kao ugovora o drustvu. Dakle, ugovor o osnivanju
privrednog drustva uvek ima neki zajednicki cilj osnivaca (,zajednicki interes”) i izrazen
affectio societatis (subjektivno odredenje kao zajedni¢ka namera ugovornika da budu
¢lanovi drustva) koji ne postoji kao takav (postoje posebni interesi ugovornih strana)
u ovim i drugim srodnim ugovorima* (zajednicki cilj i namera udruzivanja, kao i akti
materijalizacije affectio societatis — u¢esce u dobiti i snosenje rizika, postojanje uloga,
kao i ucesc¢e u upravljanju i kontroli - neophodni kvalifikativi za sticanje svojstva
¢lana drustva — ne postoje u ugovorima o prodaji gde prodavac i kupac u principu
imaju odvojene ugovorne ciljeve po pravilu interesno suprotstavljene; isti je slucaj i
kod ugovora o zakupu, ugovora o uslugama, ugovora o mandatu, ugovora o ostavi,
ugovora o prevozu, ugovora o zastupanju, ugovora o koncesiji, ugovora o zajmu

42 P.L.Cannu, B. Dondero, 62-63.
4 |.Tchotourian, 574-602.
4 Ibid., 483-602.
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i kreditu, ugovora o razmeni, izdavackog ugovora,* ugovora o udruzivanju privrednih
drustava radi ostvarenja drugih ciljeva a ne dobiti, pri ¢emu zajednicki cilj u smislu
gradanskog ili privrednog drustva postoji kod ugovora o konzorcijumu i sli¢no).*
Takode, kod tih ugovora nema ucesca jedne ugovorne strane u poslovima upravljanja
druge ugovorne strane (,princip nemesanja“ - osim kod ugovora o kreditu kod kog
finansijska organizacija moze da ugovori odredene restriktivne kreditne klauzule
koje zadiru u upravljanje drustvom, kada je ponekad otvoreno pitanje dali se radi o
kreditu ili ugovoru o drustvu kreiranom kao fakti¢ko),*” a nema ni obaveze snosenja
rizika nastalog u vezi s predmetom datog ugovora (,nema zajednickog rizika“). Kod
ugovora o kreditu (zajmu) sa tim klauzulama vazan element je i procena toga da li
predmet ovih ugovora predstavlja ulog sa sticanjem svojstva ¢lana drustva ili zajam
sa sticanjem svojstva zajmodavca (kreditora). Uz procenu prirode tih klauzula neza-
obilazan element za kvalifikaciju ugovora jeste i subjektivno odredenje postojanja ili
nepostojanja affectio societatis (namera udruzivanja i sticanja svojstva ¢lana drustva)
za kvalifikaciju postojanja drustva ili ugovora (o zajmu, kreditu).

Posebni osnovi razgranicenja srecu se kod ugovora o osnivanju privrednog
drustva i ugovora o radu. Naime, za razliku od drugih ugovora ugovornog prava
(trgovackih i gradanskih), kod kojih u principu postoji ravnopravnost ugovornih
strana (sa specifi¢cnostima ugovora po pristupu, tipskih ugovorai sli¢no), kod ugovora
o radu javlja se nacelo subordinacije poslodavca u odnosu na zaposlenog (i pored
relativizacije ovog nacela kod novih formi ugovora o radu), nasuprot tome ¢lan
drustva nije u subordiniranom poloZaju u odnosu na ostale ¢lanove (uprava drustva
koju ¢ine ¢lanovi drustva je ovlaséenik ¢lanova), u drustvo stupa svojom voljom i sa
postojanjem affectio societatis (,zajednicki interes”), uz ravnopravnost izmedu ¢lanova
a ne subordinaciju, i u tom svojstvu ne moze dobijati naloge od uprave drustva, niti
ucestvovati u kontroli i upravljanju drustvom (ipak, moguce su neke forme partici-
pacije u upravljanju ili saodlucivanja po osnovu rada a ne po osnovu svojstva ¢lana
drustva). Zaposleni u principu ima fiksnu ili delom varijabilnu (zavisno od rezultata
rada) zaradu, ali je ona nezavisna od dobiti i rizika poslovanja drustva (u redovnim
okolnostima). U tim okvirima i na tim osnovama razgranicavaju se ugovor o drustvu
i ugovor o radu, pa i kad ugovor o radu sadrzi klauzulu o u¢es¢u zaposlenih u delu
dobiti drustva (sli¢nost sa ulogom u radu). Ipak, takva klauzula ugovora o radu ne
pretvara zaposlenog u ¢lana drustva s postojanjem affectio societatis (ipak ucesce
u dobiti i gubicima drustva, kao bitne odrednice postojanja affectio societatis, daje
mogucnost pobijanja pretpostavke statusa zaposlenog i postojanja statusa ¢lana

%0 razgranicenju ugovora o drustvu i izdavackog ugovora: Y. Guyon, 135; J. Hamel, G. Lagarde, A. Jauffret,
52-53; I. Tchotourian, 549-550.

4 J.Hamel, G. Lagarde, A. Jauffret, 20-58; Y. Guyon, 93-129; M. Cozian, A. Viandier, 53-86; P. L. Cannu, B.
Dondero, 63-80; I. Tchotourian, 552-571.

47 Y. Guyon, 134-135.
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drustva), a status zaposlenog, za razliku od statusa ¢lana drustva, omogucuje mu
poseban kiSobran kolektivnih ugovora o radu i socijalne zastite.

Cistu distinkciju izmedu ugovora o radu i ugovora o priviednom drustvu
pored relativizacije nacela subordinacije savremenim formama ugovora o radu u
izvesnom smislu kvari i kumulacija svojstva zaposlenog i ¢lana (akcionara) drustva
(akcionarstvo zaposlenih - participacija u vlasnistvu drustva), s tim Sto su razliciti
instituti (ugovor o radu i ugovor o sticanju akcija drustva), te i razli¢ita prava (i oba-
veze) po osnovu svakog od njih pojedina¢no posmatrano.*® Ponekad ipak nije lako
napraviti takvu distinkciju, zavisno od toga da li je zaposleni i vecinski akcionar ili samo
podjednaki.*’ Situaciju moze jos vise da komplikuje moguénost uloga u drustvo u
radu ili uslugama (drustva slobodnih profesija, na primer). Ako je ¢lan takvog drustva
sa ulogom u uslugama (reziser filma) i ima uces$ce u dobiti samo po osnovu takvog
uloga, onda nema ugovora o radu i takav ¢lan nije podvrgnut nacelu subordinacije
i uziva privilegiju ravnopravnosti sa ostalim ¢lanovima drustva. Ako je takav ¢lan
manjinski, moguca je situacija da ima efektivno manju mo¢ od rukovodioca drustva
koji ima ugovor o radu.* U principu, smatra se da je u takvim slu¢ajevima na onom ko
smatra da je rec o trgovackom (privrednom) drustvu da i dokaze postojanje affectio
societatis, mada neke odluke francuskih trgovackih sudova zauzimaju stav da se taj
dokaz moze i pretpostavljati da postoji.*

3. Kvalifikacija privrednog drustva i drugih
srodnih instituta

Najzad, institut affectio societatis ima vaznu ulogu i kod razgranic¢enja
trgovackog drustva od drugih formi udruzivanja sa statusom pravnog lica ili formi
nepodeljene imovine bez statusa pravnog lica (npr. sanaslednici, stecajna masa,
susvojina, zajednicka imovina, ugovor izmedu supruznika — brac¢ni ugovor itd.).>?

Trgovacko (privredno) drustvo i razne forme nepodeljene imovine imaju
dodirnu tacku $to njihova imovina predstavlja neku formu nepodeljene imovine. Tacka
njihovog razgranicenja, medutim, nalazi se u ¢injenici da u formama nepodeljene
imovine dominira individualni interes svakog od posednika i $to se njima upravlja
na bazi principa jednoglasnosti (ili preko izabranog ovlascenika, ¢ija su ovlascenja
svakako uza od ovlascenja uprava privrednih drustava) sa ciljem ocuvanja vrednosti

4 |. Tchotourian, 564-571.

4 Francuska teorija isti¢e da se francuska sudska praksa u takvim slu¢ajevima kumulacije ponekad zado-
voljava malo nacelom subordinacije, tako da prihvata da i vecinski ¢lan drustva moze biti subordiniran
upravi drustva: P. L. Cannu, B. Dondero, 64.

0 Ibid, 64-65.

*1Y. Guyon, 136.

%2 G. Naffah, 237.
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te imovine. S druge strane, privredno drustvo jeste forma upravljanja nepodeljenom
imovinom na kolektivni nacin, zavisno od prirode drustva, sa lukrativnim ciljem
uvecanja vrednosti i sticanja dobiti. Kona¢no, forme privrednog drustva odlikuje
pravni subjektivitet (osim drustva kreiranog kao fakticko i u nekim pravima i nekih
drugih formi, poput tajnog drustva i slicno), $to u principu nije sluc¢aj sa formama
nepodeljene imovine. Ipak, forme nepodeljene imovine mogu biti organizovane i kao
drustva kreirana kao fakticka, a klju¢ni kriterijum za takvu kvalifikaciju njihovog statusa
¢ini upravo utvrdivanje postojanja ili nepostojanja affectio societatis — utvrdivanje
zajednicke namere ugovornika za udruzivanjem radi lukrativnih ciljeva zajednicke
eksploatacije nepodeljene imovine (kombinacija subjektivnog i objektivhog poi-
manja). U tom smislu se izjasnjavala i francuska sudska praksa, kao i vodeca pravna
doktrina, da,u nedostatku namere udruzivanja nema drustva” (po pravilu kreiranog
kao fakticko) ve¢ samo nepodeljena imovina.*

U pojmovnom smislu privredna drustva su lukrativne organizacije sa lukra-
tivnim ciljem sticanja dobiti (ovaj cilj neka prava Sire i na teren ,ustede troskova”).
Za razliku od privrednih drustava koja u srpskom pravu imaju pravni subjektivitet,
postoje i razne forme udruzenja koje takode imaju pravni subjektivitet, ali ¢ija je
klju¢na tacka razgranicenja od privrednih drustava ciljna funkcija: umesto jednodi-
menzionalne lukrativne privrednih drustava, kod udruzenja ona je multidimenzio-
nalna i po svojoj vokaciji nelukrativna (ne radi raspodele dobiti) - politi¢ka, kulturna,
sportska, humanitarna. | udruzenja, kao i privredna drustva, nastaju na ugovornoj
osnovi, ¢lanovi im mogu biti i fizicka i pravna lica, imaju pravni subjektivitet, posto-
janje uloga, zajednicki cilj u skladu s ciljnom funkcijom, obavljaju neku ekonomsku
delatnost.>* Clanovi udruzenja saraduju radi realizacije zajedni¢kog cilja udruzenja
i motivisani su umesto sa affectio societatis privrednog drustva (zajednicki interes
raspodele dobiti) sa svojevrsnim affectio associationis (zajednicki interes nije ras-
podela dobiti).>> U nedostatku tog zajedni¢kog cilja udruzenje je fiktivno, sto je
osnov njegovog prestanka u zakonom predvidenom postupku. To razgranicenje
udruzenja i privrednih drustava u praksi, nazalost, nije tako postovano, buduci da
su neke forme sa statusom udruZenja u sustini blize privrednim drustvima nego
udruzenjima (parakomercijalizacija), a uzivaju privilegovaniji poreski status i druga

53 |. Tchotourian, 496-507.

54 Srpski Zakon o udruzenjima (Sluzbeni glasnik RS, br. 51/09, 99/11 — dr. zakoni i 44/18 — dr. zakon)
poznaje i udruzenja sa subjektivitetom i udruzenja bez subjektiviteta, a takode, iako definise udruzenja
kao,nedobitne organizacije’, omogucuje i osnivanje udruzenja radi odredenih delatnosti u cilju sticanja
dobiti”, $to nije pravno konzistentno i na liniji je priblizavanja statusa udruZenja statusu privrednih drustava
(¢l. 2.). Tako: M. Vasiljevi¢, T. Jevremovic Petrovi¢, J. Lepetic, 45.

%5 Kad je ciljna funkcija privrednog drustva sticanje i raspodela dobiti, onda je to jasna tacka razgrani¢enja
od udruzZenja ¢ija to nije ciljna funkcija, ali kada je ciljna funkcija privrednog drustva,usteda troskova’, kako
je to definisao kao mogucnost francuski zakonodavac, onda je to moguce organizovanjem ili privrednog
drustva ili udruzenja. Vise: I. Tchotourian, 518-525.
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manje restriktivna zakonska ogranicenja samo zato $to su po svom formalnom sta-
tusu i registraciji udruzenja (izrazen primer brojnih nevladinih a i nekih strukovnih
organizacija). Fakticki, razgrani¢enje privrednih drustava i udruZenja preti da se istopi
komercijalizacijom statusa udruzenja i obavljanjem ekonomskih, ¢ak i komercijalnih
delatnosti. Dodatno, moguca je transformacija privrednog drustva u udruzenje sa
kontinuitetom pravnog subjektiviteta, kao i transformacija udruzenja u privredno
drustvo i bez kontinuiteta pravnog subjektiviteta (srpski kompanijski zakon iskljucuje
mogucnost transformacije poslovnog udruzenja u privredno drustvo).>

Kad je re¢ o kvalifikaciji statusa i pravne prirode zadruga (kooperativa) u
odnosu na kvalifikaciju statusa privrednih drustava i udruzenja, ¢ini se da ona nije
do kraja jasna i nekontroverzna. Ono $to je izvesno, zadruge se ne uklapaju u tu
binarnu podelu (privredna drustva i udruzenja), ve¢ imaju mnoge svoje specifi¢-
nosti zasnovane na c¢injenici da imaju i neka svojstva privrednih drustava, ali i neka
svojstva udruZenja. Te specifi¢nosti najbolje odrazavaju zadruzna nacela, neka bliska
privrednim drustvima, a neka udruzenjima: prvo, princip otvorenosti zadruge i pro-
menljivosti kapitala; drugo, princip jednakosti zadrugara i glasanje,,po glavama” (od
ovog principa se ponekad odstupa ali limitativno) a ne ,po kapitalu”; trece, princip
altruizma (relativizuje se ipak time $to se ostatak ¢istog prihoda deli na zadrugare
prema izvrSenom radu ili prema vrednosti poslovanja sa zadrugom, a ne prema
ulogu, a isti princip se primenjuje i kod raspodele likvidacionog viska); ¢etvrto,
princip dobrovoljnosti statusa zadrugara; peto, princip uzajamnosti i solidarnosti
(kod nekih formi zadruga).*”

Najzad, postojanje affectio societatis je izuzetno vazno i kod razgranicenja
privrednog drustva od nekih drugih formi organizovanja, poput evropske ekonomske
interesne grupacije, fondacije i slicno. Evropska ekonomska interesna grupacija kao
i privredno drustvo regulisana je zakonom koji ureduje privredna drustva, poput
regulative poslovnog udruzenja (druge forme udruzenja regulisane su posebnim
zakonom), iako i jedna i druga statusna forma nema kao privredno drustvo za ciljnu
funkciju sticanje dobiti, ve¢ ostvarivanje nekih ,zajednickih interesa svojih ¢lanova”
(poslovno udruzenje), odnosno radi ostvarivanja odredenih ,ekonomskih interesa i
aktivnosti njenih ¢lanova” (grupacija).>®

Poput drugih formi nedobitnih organizacija i fondacija razlikuje se od pri-
vrednog drustva po tome 5to je njena ciljna funkcija nedobitna i sastoji se u realizaciji
nekog dela od javnog (opsteg) interesa. Kao i druge nedobitne organizacije, i fondacija
ima pravni subjektivitet i upisuje se u propisani registar. Imajuci u vidu ciljnu funkciju
i predmet delatnosti fondacije affectio societatis, za razliku od privrednog drustva sa
subjektivitetom ili bez subjektiviteta, jeste pojam koji je u osnovi odsutan kod ove

%6 ZOPD, ¢l. 579; Ibid., 509-518.
%7 M. Vasiljevi¢, T. Jevremovic Petrovi¢, J. Lepeti¢, 764.
%8 ZOPD, ¢I. 5781580 v. Ibid., 911-914.
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ustanove — opsti interes kod fondacije ne vezuje se za njene osnivace vec za njenu
misiju (delatnost). Za razliku od privrednog drustva koje Zivi u profitnoj sferi, Zivot
fondacije nalazi se u nekomercijalnoj sferi. Kako fondaciju moze osnovati vise osni-
vaca, to ima odredenih elemenata saradnje vise aktera na realizaciji cilja fondacije,
s$to daje odredene obrise prisustva affectio societatis i kod fondacije. Isti slucaj je i sa
funkcijom imovine fondacije. Najzad, ako ciljna funkcija privrednog drustva, pored
lukrativne moze biti delom i, kao u francuskom pravu, ,usteda troskova“, onda su
ovo odredeni elementi affectio societatis i u statusu fondacije. Ipak, razgranicenje je
nesumnjivo u ciljnoj funkciji (nelukrativna) i delatnosti fondacije (opsti interes), Sto
se ni u kom slucaju ne srece kod privrednog drustva.>®

V Kvalifikacija privrednog drustva
na osnovu pravnog subjektiviteta

Ugovor o privrednom drustvu u kontekstu razgrani¢enja od drugih ugovora
ugovornog prava posmatra se kao posebna vrsta ugovora — ugovorna priroda, mada
je on, za razliku od svih drugih imenovanih (i neimenovanih) ugovora po svojoj prirodi
originalan jer, za razliku od tih drugih ugovora koji sami po sebi konstituisu svoj pocetak
pravnog zivota pravnovaljanim zaklju¢enjem, dotle ugovor o drustvu kao takav ne
zapocinje takvim zaklju¢enjem svoj pravni Zivot, ve¢ kao takav predstavlja samo iustus
titulus (pravni osnov) za konstituisanje novog pravnog instituta - privrednog drustva
upisom u propisani registar, ¢ime sti¢e pravni subjektivitet (modus aquirendi — nacin
sticanja).5® U svakom slucaju, pravni subjektivitet privrednog drustva, u zemljama koje
svakoj pravnoj formi ovih drustava daju subjektivitet, predstavlja znacajan element
distinkcije privrednog drustva i svojstva ¢lana drustva u odnosu na druge ugovore
(Cesto srodne ugovorima o privrednim drustvima) gradanskog i trgovinskog prava
koji imaju i neke bitne odlike ugovora o drustvu (u¢es¢e u dobiti ili nekad i snosenju
rizika, postojanje uloga, neke elemente zajedni¢kog cilja i udruzivanja, katkad i neke
forme kontrole ili u¢esca u upravljanju), ali redovno ne sve kumulativno i redovno uz
nepostojanje u subjektivnom smislu odreden affectio societatis (zajedni¢ka namera
udruzivanja u drustvo i sticanja svojstva ¢lana, s obzirom na to da osim ugovora o
drustvu ovi drugi ugovori ne vode nastanku pravnog subjekta, koji, u zavisnosti od
forme drustva, ima odvojen pravni Zivot od svog osnivackog akta koji ima ugovornu
prirodu a od ovog momenta institucionalnu prirodu — drustva kapitala ili mesovitu
prirodu - drustva lica.

U zemljama koje nekim formama privrednih drustava ne daju pravni
subjektivitet (drustva lica u anglosaksonskom i delom germanskom pravu), kao

%9 |. Tchotourian, 540-544.
Y. Guyon, 136.
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i uzemljama u kojima postoje neke forme gradanskih ili i trgovackih drustava bez
pravnog subjektiviteta (tajno drustvo, drustvo kreirano kao fakti¢ko),®' pravni su-
bjektivitet nije element bitan za kvalifikaciju postojanja ugovora o drustvu (drustvo
kreirano kao fakticko, tajno drustvo i drugo) ili nekog drugog imenovanog ugovora.
U ovom slucaju bitan element distinkcije postaje upravo affectio societatis, pre svega
u svom subjektivnom poimanju (zajedni¢ka namera udruZzivanja u drustvo i sticanje
svojstva ¢lana drustva). Srpsko kompanijsko pravo, za razliku od nekih uporednih
zakonodavstava, ne poznaje privredna drustva bez pravnog subjektiviteta (part-
nership, offene Handelsgesellschaft, société en participation, stille Gesellschaft, silent
partnership, Kommanditgesellschaft). Pravni subjektivitet privrednih drustava traje
do prestanka u trenutku brisanja iz registra (i objavom brisanja).

VI Affectio societatis i nistavost privrednog drustva

Kontroverze pravnog rezima instituta affectio societatis (kao zajednicke
namere postanka ¢lanom drustva),®* u smislu postojanja ili nepostojanja ovog in-
stituta (poput kontroverzi oko postojanja instituta kauze-osnova ugovora sa kojim
se inace ne identifikuje, kao sto se i ne identifikuje sa opstim uslovom nastanka
ugovora - saglasnoscu volja),®* posebno prisutna i raspravljana u francuskoj pravnoj

1 Uporedni zakoni romanske pravne tradicije priznaju pravni subjektivitet svim formama trgovackih
drustava (izuzetak je samo la société en participation, gde je sporno da li je u pitanju drustvo ili udruzenje).
Taj stav usvaja i srpsko pravo. Prema tome, po ovom sistemu, uprkos ugovornoj osnovi, sva trgovacka
drustva spadaju u drustva-institucije. Vise: Dorde Mirkovi¢, Dve teorije o pravnoj prirodi trgovackih drustava,
Beograd, 1934; J. Hamel, G. Lagarde, A. Jauffret, 17-20, 45-46.

Nasuprot tome, u germanskom sistemu samo su tzv. kolektivisticka drustva (drustvo sa ogranicenom
odgovornosc¢u, komanditno drustvo na akcije i akcionarsko) drustva-institucije i imaju pravni subjektivitet,
dok ga drustva-ugovori (javno trgovacko i komanditno) — individualisticka drustva nemaju. U angloame-
rickom sistemu company (corporation) jesu drustva-institucije i imaju pravni subjektivitet, dok su razne
vrste partnership a drustva-ugovori i bez pravnog su subjektiviteta (Sto vazi i za komanditno drustvo jer
mu pravni poredak ne priznaje subjektivitet, iako se upisuje u registar). Vid. L. C. B. Gower, Principles of
Modern Company Law, London, 1992, 3-8; Terence Prime, Gary Scanlan, The Law of Partnership, London,
1995, 1-80, Robert Hamilton, The Law of Corporations, Minnesota, 1991, 16-20.

52 Znacaj ovog instituta posebno se ogleda na dva terena: prvo, na planu pravne valjanosti ugovora o
drustvu (da li drustvo moze biti podvrgnuto nistavosti ili ne) i, drugo, na planu pravne kvalifikacije ugovora
o drustvu (razgranicenje ovog ugovora od drugih razlicitih formi pravne saradnje — udruzenje, nepodeljena
imovina, sindikat, konzorcijum, pul, interesna grupacija, sistem glavnog izvodaca i podizvodaca, razne
forme gradanskog ortakluka, kao i raznih imenovanih ugovora: prodaja, izdavacki ugovor, zajam i kredit,
zakup, ugovor o radu i sli¢no). Tako: I. Tchotourian, 14-15.

% U francuskoj teoriji se isti¢e da je pojam kauze kod ugovora o drustvu siri od pojma affectio societatis:
G. Naffah, 236.

U srpskom pravu kauza (osnov) se ubraja u opste uslove za zaklju¢enje punovaznog ugovora (pored
sposobnosti ugovaranja, saglasnosti izjavljenih volja i predmeta, a kad je to posebno propisano ili ugo-
voreno, i forma ugovora): ZOO, ¢l. 51-52.
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teoriji i praksi, razume se, imaju svog odraza i u pogledu pravnih posledica nepo-
stojanja zajednic¢ke namere ovakve prirode. Osnovno pravno pitanje koje se u vezi
nepostojanja affectio societatis ¢lanova odredenog privrednog drustva postavlja
jeste pitanje da li po ovom osnovu moze nastati nistavost takvog drustva (affectio
societatis osnov nistavosti drustva), nezavisno od ¢injenice da li je inace niStavost
privrednih drustava izuzetna pojava ili ne.

Nistavost osnivackog akta i time registracije drustva (odnosno samim tim
nistavost drustva) izuzetno je retka pojava zbog preventivne kontrole pri upisu u
registar (sud, upravna organizacija), a u nekim zemljama (Nemacka) postoji i oba-
vezna notarijalna forma osnivackog akta (i svih promena), Sto uglavnom sprecava
postojanje takvog osnova. Uz to, tu je i institut tzv. regularizacije osnivackog akta koji
ima elemente nistavosti u ostavljenom roku (podnosiocu prijave upisa) od organa
koji vodi postupak upisa u registar.5*

U EU je ,nistavost privrednog drustva” (nistavost osnivanja) uredena tzv.
Prvom direktivom (¢lan 11): utvrduje Sest osnova ,nistavosti,” te nacionalna prava
¢lanica ne mogu utvrditi vise osnova, ali mogu manije ili ¢ak i ne poznavati institut
nistavosti osnivac¢kog akta privrednog drustva, uz pojacanje mera njegove prethod-
ne kontrole (pre registracije). Tu direktivu zamenila je tzv. Kodifikovana direktiva
(2017).%° Kodifikovana direktiva (¢lan 12) zadrzava iste osnove nistavosti iz odredbe
¢lana 11 tzv. Prve direktive i ureduje ih strogo limitativno i imperativno: 1) ako ne
postoji osnivacki akt ili ako nije postupljeno po pravilima preventivne kontrole ili
zahtevanih pravnih formalnosti, 2) ako je predmet delatnosti kompanije nezakonit
ili suprotan javnom poretku, 3) ako osnivacki akt ili statut ne sadrzi ime kompanije,
iznos pojedinacnog upisa kapitala, ukupan iznos upisanog kapitala ili predmet

Kauza daje odgovor na pitanje zasto se neko obavezuje - kauza je razlog pravnog obavezivanja. Kauza
ima svoje subjektivno poimanje (svodi se na unutrasnju volju — motiv obvezivanja), objektivno poimanje
(ekonomski fakt — ekonomski cilj posla) i mesovito - subjektivno-objektivno. Svaka ugovorna obaveza
mora imati dopustenu kauzu (osnov). Izostanak postojanja kauze, prividnost kauze ili nedopustena kauza
(protivna prinudnim propisima, javhom poretku ili dobrim obicajima) vode nistavosti ugovora. Kauza
(osnov) obaveze ne mora biti izraZzena u ugovoru — oborivo se pretpostavlja da postoji. Vid. S. Perovic,
323-338; M. Karaniki¢ Miri¢, 309-310 i 317-324.

Institut kauze kao opsteg uslova za zakljucenje ugovora u srpskom pravu preuzet je iz francuskog
Gradanskog zakonika (Code civil, art. 1108 i 1131-1133), dok ovaj institut nije nikad postojao u $vajcar-
skom, britanskom i nemackom pravu. Reforma francuskog Gradanskog zakonika (Code civil, 2016, art.
1128,1162i1168-1170) na formalnom planu ukinula je institut kauze kao opsteg uslova za zaklju¢enje
ugovora (mada ima shvatanja da je promena vise terminoloska nego sustinska) i umesto nje propisala
»dopustenu i odredenu sadrzinu ugovora” (pod njom se podrazumevaju,sve obaveze koje iz njega na-
staju, odnosno svi njihovi predmeti)”. U relevantnoj srpskoj pravnoj gradi istice se da je,kauza obligacije
nestala, fokus je pomeren na protiv¢inidbu, a predmet obligacije zamenjen je sadrzinom ugovora” Vid.
Marija Karaniki¢ Miri¢, 312-317.

4 Stefan Grundmann, European Company Law, Cambridge, 2012, 153-154, 187-188.

 Directive EU relating to certain aspects of company law - codification (Kodifikovana direktiva kompa-
nijskog prava EU), 2017/1132,0J L 169/17.
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delatnosti kompanije, 4) propustanje postupanja po odredbama nacionalnog prava
koje se ticu uplate minimalnog iznosa kapitala, 5) nesposobnost svih osnivaca, 6)
ako je, suprotno nacionalnom pravu koje regulise kompanije, broj osniva¢a maniji
od dva. Primetno je da taj relevantni kompanijskopravni izvor prava u EU ne operise
institutom affectio societatis kao moguéim osnovom nistavosti trgovackog drustva
(ali ni osnovima nistavosti ovog drustva propisanim opstim pravilima ugovornog
prava), $to je podelilo francusku pravnu teoriju i sudsku praksu u pogledu toga da
li ovo i dalje mogu biti osnovi nistavosti ovih drustava.s® Srpski zakonodavac jedan
isti institut —,nistavost drustva” - razlaZe na prakti¢no tri podinstituta, na nacin koji
nije pravno konzistentan: nistavost osnivackog akta i time nistavost drustva (utvrduje
zakon koji ureduje privredna drustva), nistavost registracije drustva koja sama po
sebi ne znadi i nistavost drustva (utvrduje zakon koji ureduje registraciju privrednih
subjekata).” Tako zakon koji ureduje privredna drustva sadrzi limitativno propisane
osnove nistavosti osnivackog akta: 1) nepostojanje bitnih elemenata osnivackog
akta propisanih zakonom za svaku formu drustva, 2) delatnost suprotna prinudnim
propisima ili javnom poretku, 3) nepostojanje propisane pismene forme, 4) pravna
i poslovna nesposobnost svih osnivaca u momentu potpisivanja osnivackog akta,
dok zakon koji ureduje postupak registracije privrednih subjekata regulise nistavost
registracije osnivanja privrednog drustva i osnove te nistavosti koji ne moraju biti i
osnovi nistavosti drustva: 1) ako su u prijavi navedeni neistiniti podaci (eventualno
»pozajmljeno lice” - fiktivni ili simulovani ¢lan ili prevara ako se dokaze), 2) ako je
registracija izvrSena na osnovu laznog dokumenta, dokumenta izdatog u nezakonito
sprovedenom postupku ili dokumenta sa neistinitim ¢injenicama (mogudi institut
prevare ugovornog prava) i 3) ako postoje drugi zakonom predvideni razlozi - osnovi
nistavosti osnivackog akta iz zakona koji ureduje privredna drustva, kao i osnovi
nistavosti iz zakona koji ureduje obligacione odnose).%® U svakom slucaju, nistavost
utvrduje sud (razlozi mogu biti i otklonjeni do glavne rasprave - tzv. regularizacija
akta i drustva - uskladivanje sa zakonom, ukljucujudi i uspostavljanje eventualno
nedostajuceg elementa affectio societatis),® a niStavost deluje samo pro futuro

% |, Tchotourian, 110-146.

% Tatjana Jevremovi¢ Petrovi¢, ,Nistavost osnivackog akta u srpskom pravu’, Pravo i privreda, br. 4 -6/2017,
71-94; francuska teorija i praksa (zakonodavna i sudska) koriste jedinstven institut niStavost drustva
(na osnovu izric¢ite odredbe u zakonu: nepostojanje bitnih elemenata osnivackog akta, nedozvoljenost
predmeta, fiktivno drustvo, opsta pravila ugovornog prava o nistavosti, prevara — pri ¢emu najvedi broj
imperativnih normi u zakonu nije sankcionisan nistavoscu, ve¢ se za klauzule u osniva¢kom aktu drustva
koje su im suprotne smatra da nisu ni napisane): M. Cozian, A. Viandier, F. Deboissy, 66-75.

% Upor. ZOPD, ¢l. 13; Zakon o postupku registracije u Agenciji za privredne registre (ZOPRUAPR, ¢l.
33), Sluzbeni glasnik RS, br.99/11, 83/14,31/19i 105/21; Zakon o obligacionim odnosima (ZOO, ¢l. 103),
Sluzbeni glasnik SFRJ, br. 29/78, 39/85, 45/89 — odluka USJ i 57/89; Sluzbeni list SRJ, br. 31/93, i Sluzbeni
glasnik RS, br. 18/20.

% Privredno drustvo koje je osnovano u propisanom postupku i koje je registracijom steklo subjek-
tivitet, a koje ne ispunjava sve uslove za osnivanje, ako regularizacija nije moguca ili nije sprovedena
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(ex nunc) i vodi postupku prinudne likvidacije drustva (niStavost je dakle iziednacena
s prestankom postojanja drustva).”®

Srpsko kompanijsko pravo, dakle, razdvaja osnove nistavosti osnivackog akta
i time i niStavosti drustva, od osnova nistavosti same registracije drustva (koji se dele
na samostalne osnove ove nistavosti koji ne moraju voditi istovremeno i nistavosti
osnivackog akta i time i nistavosti drustva i, pozajmljene osnove” nistavosti: osnovi
nistavosti osnivackog akta i opsti osnovi niStavosti iz ugovornog prava, koji vode
i niStavosti registracije drustva ali mogu voditi i niStavosti osnivackog akta i time i
nistavosti samog drustva). Cini se, dakle, da takvim resenjem u srpskom pravu nije
vi$e otvoreno pitanje da li se osnovi nistavosti u smislu obligacionog prava prime-
njuju i na nistavost osnivackog akta privrednog drustva i time i na nistavost samog
drustva (s obzirom na to da osnivacki akt ima ugovornu prirodu), kako to izric¢ito
omogucuje i francuski zakonodavac.”’

U svakom slucaju, za temu kojom se u ovom radu bavimo affectio societatis
nije naveden u smislu moguéeg osnova nistavosti osniva¢kog akta i time i niStavosti
drustva, kao ni u smislu moguceg osnova nistavosti registracije drustva koja ne mora

u odgovaraju¢em sudskom postupku, oglasava se nistavim. Takvo drustvo se u teoriji naziva fakticko
drustvo - toboznje drustvo (société de fait). Za razliku od fakti¢kog (toboznjeg) drustva (société de fait)
koje je osnovano i upisano u registar, ali koje je nistavo, de facto drustvo (société crée de fait) jeste drustvo
koje nije osnovano u propisanoj formi — nije sacinjen osnivacki akt u pisanoj formi (iako on fakticki po-
stoji) i nije upisano u registar. Za fakti¢ko drustvo postoji registracija i ono je poprimilo formu trgovackog
drustva i prema trecim licima, te ga otuda treba tako i prihvatiti, kao i njegove osnivace, zavisno od forme
drustva, dok de facto drustvo nije moguce konstituisati kao subjekta prava prema trec¢im licima, mada ga
je moguce konstituisati u unutrasnjim odnosima (na ovoj osnovi pociva i koncept tzv. tajnog drustva). Vid.
M. Cozian, A.Viandier, 512; M. Cozian, A. Viandier, F. Deboissy, 520-526; Ph. Merle, A. Fauchon, 679-683; J.
Hamel, G. Lagarde, A. Jauffret, 129-136; P. L. Cannu, B. Dondero, 919-927; I. Tchotourian, 69-78.

U francuskoj sudskoj praksi sudovi ¢ak priznaju i izvestan stepen affectio societatis i vanbra¢noj zajednici
i Cak Stite poverioce konkubine smatrajuci da su dvoje ljubavnika kao ¢lanovi orta¢kog drustva. U ne-
dostatku drustva - braka, dakle, ta zajednica moze postojati i imati elemente nepodeljenosti (solidarna
odgovornost). Osim izmedu vanbra¢nih drugova, de facto drustvo (drustvo kreirano kao fakticko) moze
postojati i izmedu sanaslednika, kao i u nekim poslovnim slu¢ajevima (uzajamna pomoc¢ u seoskim ra-
dovima, sistem glavnog izvodaca i podizvodaca, zajednicki troskovi u nekim profesijama — pogotovo u
slobodnim profesijama, ugovor o zajmu ili ugovor o pla¢enom radu sa u¢es¢em u dobiti). Vid. M. Cozian,
A.Viandier, 514-516.

Isto tako, u Francuskoj je sudeno da je odnos izmedu glavnog izvodaca i podizvodaca odnos koji postoji u
de facto drustvu (drustvu kreiranom kao fakticko), te prestanak plac¢anja glavnog izvodaca vodi solidarnoj
neograni¢enoj odgovornosti podizvodaca. Vid. J. Hamel, G. Lagarde, A. Jauffret, 131-133.

70 ZOPD, ¢l. 14, st. 3 i 4; Kodifikovana direktiva (2017), ¢l. 12. S. Grundmann, 154-155.

71" Code civil (article 1844-10) i Code de commerce (art. 235-1). Francuska pravna teorija ne odrice primenu
opstih pravila ugovornog prava i na nistavost osnivackog akta privrednog drustva, kada je nistavost
apsolutna i svako se moze na nju pozvati, bez roka zastarelosti, odnosno prekluzije. Ipak, priznaje se da
je nistavost osnivackog akta privrednog drustva, i na ovom i na opstem planu, izuzetno retka pojava u
praksi, i to iz dva razloga: prvo, stroga preventivna kontrola suda pri upisu u registar i, drugo, ostavljanje
mogucnosti u pokrenutom postupku nistavosti za tzv. regularizaciju situacije (otklanjanje osnova nista-
vosti u ostavljenom roku). Vid. Ph. Merle, A. Fauchon, 83-88; M. Cozian, A. Viandier, F. Deboissy, 71-72;
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nuzno voditi (ali zavisno od osnova nistavosti i moze voditi) i niStavosti osnivackog
akta drustva i time i niStavosti drustva. Time ostaje otvoreno pitanje da li osnov
nistavosti osnivackog akta (a takode i privrednog drustva) moze biti i utvrdenje
nepostojanja affectio societatis, mada bi iz limitativnhog odredenja osnova nistavosti
ovog akta u zakonu koji ureduje privredna drustva sledilo da to nije moguce jer to
nije limitativno utvrdeni osnov nistavosti (,0sim iz propisanih razloga... osnivacki
akt ne moze se oglasiti nistavim po drugom osnovu”).”2 Ipak, kako zakon koji ureduje
postupak registracije prosiruje te osnove nistavosti privrednog drustva iz mati¢nog
zakona koji ureduje privredna drustva, i kako pored dva nova imenovana osnova
nistavosti (koji u osnoviimaju prirodu prevare ugovornog prava)”® sadrzi i generalni
osnov nistavosti,ako postoje drugi zakonom predvideni razlozi, a upotreba malog
slova u reci, zakon” znaci ne samo osnovi koje ureduje zakon koji regulise privredna
drustva vec i drugi zakoni, gde svakako spada zakon koji ureduje obligacione odno-
se (generalna norma o apsolutnoj nistavosti ugovora i posebni instituti nistavosti:
prevara,’* simulovani — prividni ugovor - fiktivno drustvo, zabrana zloupotrebe
prava),” a kako ovaj zakon poznaje i mane volje (sa kojima se ne identifikuje affectio

72 ZOPD, ¢l. 13, st. 2.

73 700, ¢l. 65.

74 |.Tchotourian, 147-165.

7> ,Ugovor koji je protivan prinudnim propisima, javnom poretku ili dobrim obicajima nistav je ako cilj
povredenog pravila ne upucuje na neku drugu sankciju ili ako zakon u odredenom slucaju ne propisuje
$to drugo” (ZOO, ¢l. 103). Institut prevare (ZOO, ¢l. 65), institut prividnog (simulovanog) ugovora (ZOO,
¢l. 66), institut zabrane zloupotrebe prava (ZOO, ¢l. 13).

U francuskoj teoriji istice se da nistavost drustva moze postojati samo po osnovima striktno propisanim
zakonom. U prvom redu, osnov nistavosti drustva je nistavost osnivackog akta (po opstim pravilima
gradanskog prava: mane volje, nesposobnost ugovornih strana, nedozvoljenost predmeta delatnosti,
nepostojanje kauze, nepostojanje bitnih elemenata, nedostatak propisane forme, prevara), osim ako
dode do njegove regularizacije (uskladivanje sa zakonom, uspostavljanje affectio societatis). U principu,
odri¢e se mogucnost nistavosti osnivackog akta drustva kapitala zbog mana volje i nesposobnosti
ugovornih strana. Nistavost ¢e uslediti i u slu¢aju prevare (fraus omnia corrumpit). Nistav je u odnosu na
treca lica i simulovan ugovor (fiktivno drustvo), ali je punovaZzan disimulovan ugovor (ako se dokaze).
Ako je re¢ o pozajmljenom imenu osnivaca, lice — pozajmljeno ime li¢no je odgovorno prema drustvu,
ostalim ¢lanovima i savesnom tre¢em licu (a za drustvo se moze primeniti institut prevare ako se dokaze).
Nistavost drustva ne mora uslediti ako je osnivacki akt delimicno nistav (npr. u odnosu na neke osnivace
koji nemaju poslovnu sposobnost). Nistavost ne mora uslediti ni kada se radi o nekim nedozvoljenim
klauzulama za koje se smatra da nisu ni napisane (npr. clausula leonina). U francuskom pravu, nedostatak
formalnosti registracije i objave tradicionalno se smatraju apsolutnom nistavosc¢u jer nemaju za cilj da
zastite osnivace vec treca lica, s tim Sto se priznaje da to u praksi skoro i ne postoji. Francuska teorija i
praksa generalno, medutim, smatraju da nistavost privrednog drustva kao institut ima losu reputaciju
i zalazu se za obeshrabrivanje ovih postupaka i ohrabrivanje instituta koji bi otklanjali osnove nistavosti:
preventivna kontrola, ,razredivanje” osnova nistavosti (ugovorni kapacitet, kauza, saglasnost, predmet,
prevara i zloupotreba prava, simulovani i fiktivni ¢lanovi, specifi¢ni osnovi vezani za prirodu ugovora o
osnivanju privrednog drustva; poostravanje uslova za podnosenje tuzbe za nistavost — zastarelost tuzbe,
mogucnost regularizacije; ublazavanje dejstava nistavosti: odsustvo retroaktivnosti, zastita trecih savesnih
lica; uvodenje subinstituta nistavosti: klauzule koje se smatraju da nisu napisane, tuzba za regularizaciju, tuzba
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societatis kao osnov nistavosti (relativna nistavost, rusljivost), to se cini da affectio
societatis moze biti ovaj osnov niStavosti ugovora o drustvu (s tim $to njegov izosta-
nak ne isklju¢uje mogucu regularizaciju, bilo da nedostaje kod samo jednog ¢lana
drustva, manjine ili vecine, ali ne i ako nedostaje kod svih ¢lanova drustva).”*Takav
stav zauzima i deo francuske teorije (koja je inace jako podeljena u ovom pogledu) i
sudska praksa (koja takode nije uniformna) koji su nosioci gledista da je ovaj institut
shvacen u svom subjektivnom smislu neodvojiv element osnivackog akta trgovac-
kog drustva - odsustvo affectio societatis osnov je nistavosti privrednog drustva jer
se drustvo tada smatra fiktivnim (a fiktivno drustvo je nistavo a ne nepostojece).””
Srpsko kompanijsko pravo, bez sumnje, nije zaljubljeno u institut nistavosti
drustva (moguc¢ zbog ugovorne prirode u nacinu nastanka, mada kod svih drustava
sa pravnim subjektivitetom, ipak, nistavost osniva¢kog akta ne vodi automatskoj
nistavosti — prestanku postojanja drustva nastalog na njegovoj osnovi, ve¢ drustvo

za pokretanje pitanja odgovornosti za nistavost; drugi mogudi supstituti nistavosti drustva: nepostojece
drustvo, nistavost same registracije): P. L. Cannu, B. Dondero, 227-243; J. Hamel, G. Lagarde, A. Jauffret,
129-130i 133-134; M. Cozian, A. Viandier, F. Deboissy, 66-75.

+Ako je neki ¢lan bio samo pozajmljeno ime da bi omogu¢io nekom drugom da stekne i eksploatise neko
dobro pod pokricem gradanskog drustva, tada nije bilo ni zajednicke volje ¢lanova, ni zajednickih uloga,
ni podele dobiti ili pokrivanja gubitaka; prema tome, drustvo ovako konstituisano je fiktivno i sva aktiva
(imovina), narocito sve nepokretnosti koje je takvo drustvo steklo, moraju biti vracene njihovim pravim
vlasnicima” - Rev. sociétés 1974, 740, note Sortais, u: J. P. Valuet, A. Lienhard, P. Pisoni, 9.

,Cim je utvrdeno da je drustvo bilo drustvo fasada, bez obavljanja delatnosti, ¢iji je kapital skoro u pot-
punosti posedovao upravljac sa svojom suprugom i da se ovaj angazovao koliko u ime drustva toliko i u
svoje ime, sledi da je upravlja¢ autor simulovanih poslova i kao takav li¢no je odgovoran prema poveriocu
naknade koja mu je obecana (preuzeta) od strane drustva“, Cour de Paris, 28. oct. 1999, Bull. Joly 2000,
219, u: J. P.Valuet, A. Lienhard, P. Pisoni, 9.

U nemackom pravu: Zakon o drustvu sa ograni¢cenom odgovornoscu (GLLA, sec. 75), Federal Law Gazette,
Nr. 1892/477; 1898/846; 2004/3166, 3214; 2005/837; 2006/2553; 2007/542; 2008/2026, 2586; 2009/1102,
2479, 2509 smatra da se vecina nedostataka osnivackog akta, i pored zahtevne prethodne kontrole (notar-
ska priroda), otklanja samim ¢inom registracije. Ipak, ozbiljniji i vazniji nedostaci (ako osnivacki akt nema
odredbe o minimalnom osnovnom kapitalu, ako ne sadrzi odredbe o svrsi kompanije a nedostatak nije
otklonjen jednoglasnom odlukom skupstine ¢lanova drustva) mogu voditi njegovom ponistaju od strane
suda, po podnetom zahtevu bilo kog ¢lana drustva ili ¢lana nadzornog odbora ili direktora. U principu,
radi se o istim osnovima koji obavezuju sud da po sluZzbenoj duznosti pokrene postupak prinudne likvidacije
kompanije. U meri u kojoj su ovi osnovi identi¢ni, preduzeti koraci mogu voditi ili likvidaciji kompanije ili
deklarisanju nistavosti koja, suprotno opstim pravilima ugovornog prava, ne vodi dejstvu od nastanka
kompanije (ex tunc), ve¢ samo od trenutka proglasenja nistavim upisa u registar — pro futuro (ex nunc),
$to je dejstvo i likvidacije drustva. Vid. Meister Burkhardt, Martin Heidenhain, Joachim Rosengarten, The
German Limited Liability Company, Frankfurt am Main, 2010, 97-98.

76 Svi osnovi nistavosti privrednog drustva mogu biti regularizovani (dovedeni u sklad sa zakonom), osim
nedozvoljenosti predmeta delatnosti: Vise: |. Tchotourian, 45-69.

7 Ibid., 31-45, 83-110. Suprotno:,Kada titulari udela drustva s ogranicenom odgovornoscu priznaju da od
pocetka nisu imali affectio societatis nuzan za konstituisanje drustva, takvo drustvo u sustini se pokazuje
kao drustvo koje nikad nije postojalo i pseudoc¢lanovi se mogu pozivati na prevaru imperativnih normi
zakona, ma koliko bilo njihovo ucesce u toj prevari” — Civ. 3, 22 jun 1976, D 1977, 619, note Diener, u: J.
P.Valuet, A .Lienhard, P. Pisoni, 10.
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mora da prestane postojati na nacin predviden zakonom), pre svega zbog potrebe
zastite savesnih trecih lica s kojima takvo drustvo posluje do utvrdenja eventualne
nistavosti, otuda u meri u kojoj ga i ne iskljucuje svodedi ga na izuzetak, propisuje
niz specifi¢nosti ovog instituta u odnosu na ugovorno pravo (suzenje osnova, prav-
no dejstvo pro futuro, forme preventivne kontrole ugovora o drustvu, propisivanje
rokova za utvrdenje nistavosti i restrikcija aktivne legitimacije za podnosenje tuzbe
za utvrdenje da je ,registracija osnivanja privrednog drustva nistava” nalica koja
imaju pravni interes”,’® delimi¢na nistavost,’” fikcija da neke nedozvoljene klauzule
nisu napisane, mogucnost tzv. regularizacije — dovodenje u sklad sa zakonom i to
od strane samog drustva i ¢lanova drustva, razdvajanje instituta niStavosti osnivac-
kog akta i time i nistavosti drustva od instituta niStavosti same registracije drustva
i sli¢no). Postojanje tih i drugih brojnih specifi¢nosti nistavosti ugovora o drustvu
i nistavosti privrednog drustva u odnosu na opsta pravila o nistavosti ugovora iz
sfere nistavosti i pogotovo mogucnosti regularizacije (osim nedozvoljene delatno-
sti) - dovodenje u sklad sa zakonom od strane samih ¢lanova drustva i drustva, a
$to, po opstim pravilima o nistavosti, nije moguce kod osnova apsolutne nistavosti,
to se Cini da nistavost ugovora o privrednom drustvu i samog drustva ima prirodu
relativne nistavosti (rusljivosti) u smislu ugovornog prava, a ne apsolutne nistavosti.

VIl Umesto zakljucka

Institut affectio societatis, koji izrekom kao takav ne prepoznaje srpski zakon
koji ureduje privredna drustva, ali koji, po nasem uverenju, implicitno pretpostavlja,
poput kauze (osnova), koji zakon koji ureduje obligacione odnose formalno ureduje
ali ne zahteva da izricito u ugovoru bude izrazen, s obzirom na to da se oborivo pret-
postavlja da postoji — vazan je institut prava privrednih drustava. Ovo najmanje po
dva osnova: prvo, za kvalifikaciju postojanja i pravnovaljanosti ugovora o osnivanju
privrednog drustva, takvog postojanja privrednog drustva i odredenja ¢lana drustva
(drustvo nije fiktivno, nije nistavo, ¢lan nije fiktivan ili,pozajmljeno ime”) i, drugo, za
razgranicenje ovog ugovora od brojnih drugih ugovora ugovornog prava koji mogu

78 ZOPRUAPR, ¢l. 33.

79 Delimi¢na nistavost (ZOO, ¢l. 105). U francuskom pravu od osnova nistavosti treba razlikovati klau-
zule koje se smatraju nedozvoljenim, te se smatra kao da nisu ni napisane (primena principa ,korisno
se Stetnim ne kvari”), ali ne vode nistavosti drustva. U ove klauzule spadaju: lavovske klauzule; klauzule
koje upravi daju primanja koja nisu utvrdena zakonom; klauzule o fiksnoj dividendi ¢lanova nezavisno
od dobiti; klauzule koje ogranicavaju slobodu opoziva predsednika upravnog odbora; klauzule koje
odreduju da upravni odbor odluc¢uje valjano s manje od polovine ¢lanova; klauzule koje su suprotne
nadleznosti skupstine da promeni statut; klauzule koje ogranicavaju pravo svakog akcionara da glasa
pisanim putem ili da prisustvuje sednici; klauzule koje namecu vecinu iznad 75% za promenu statuta;
klauzule koje ogranicavaju podizanje tuzbe za drustvo (derivativna tuzba). M. Cozian, A. Viandier, 83-84;
I. Tchotourian, 78-80.
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sadrzati neke klauzule koje ih priblizavaju ugovoru o drustvu, kao i za razgrani¢enje
ovog ugovora od nekih drugih organizacionih formi obavljanja odredenih delat-
nosti koje nemaju prirodu privrednog drustva (de facto drustva — drustva kreirana
kao fakticka, tajna drustva, udruzenja, poslovna udruzenja, kooperative, sindikat
banaka, pulovi osiguranja, ekonomske interesne grupacije, fondacije i drugo) ili za
razgranicenje formi nepodeljene imovine.

Institut affectio societatis u svom subjektivnom poimanju svodi se na
psiholoski pojam ,zajedni¢ke namere” za ostvarivanjem odredenog ,zajednickog
ekonomskog interesa” (dobit) udruzivanjem odredene ekonomske vrednosti (ulog)
i uz zajednicko snosenje rizika, sto je objektivni fakt (objektivno poimanje), dakle u
svojoj celovitosti odraZava ga subjektivno-objektivno poimanje (mesovito odredenje).
Za razliku od objektivnog fakta koji je kao materijalizovan lako dokaziv, subjektivno
odredenje kao psiholoski pojam nije vidljivo kao materijalni fakt, ali je dokazivo i
pretpostavljivo (oboriva pretpostavka) da postoji i kad nije izrazeno, i to celovitom
sadrzinom ugovora (poput evolucije instituta kauze u francuskom pravu na koji se
vise ne gleda kao na opsti uslov za zakljucenje ugovora, ve¢ se njegovo postojanje
dokazuje na osnovu,dopustene i odredene sadrzine ugovora”). Uostalom, i institut
tumacenja nejasnog ugovora ili pojedinih ugovornih odredaba svodi se na utvrdi-
vanje ,zajedni¢ke namere ugovaraca” (Sto je inace i ciljna funkcija instituta affectio
societatis), $to, iako psiholoski fenomen, poput subjektivnog odredenja ovog instituta,
ima svoje zakonsko utemeljenje u srpskom ugovornom pravu.®

Sve u svemu, affectio societatis moze biti od znacaja u pravu privrednih
drustava i, s puno opravdanja i argumenata, moze biti stavljen u isti rang s drugim
elementima neophodnim za postojanje privrednog drustva (ulog, dobit, rizik). To
vazi za sve forme privrednih drustava, s tim $to je svakako jace izrazen kod zatvorenih
formi drustava (ortacko, komanditno, drustvo s ogranicenom odgovornoscu), i to
ne samo u fazi osnivanja drustva vec i tokom trajanja drustva, i to kod svih ¢lanova
drustva. Najbolji dokaz za to je Cinjenica da gubitak tog elementa privrednog drustva,
pod odredenim okolnostima, kod nekog ¢lana drustva lica ili kod ¢lanova drustva
s ograni¢cenom odgovornoscu koji imaju zakonom propisani iznos kapital ucesca
moze voditi prestanku postojanja drustva odlukom suda ili do istupanja takvog ¢lana
drustva iz drustva. Takva uloga affectio societatis postoji i kod akcionarskog drustva
prilikom osnivanja drustva (sticanje statusa ¢lana drustva), a docnije tokom Zzivota
drustva nesto se relativizuje, narocito kod akcionarskog drustva ¢ijim se akcijama
trguje na organizovanim finansijskim trzistima, pogotovo kada kupci tako kupljenih
akcija vise imaju status investitora (akcije bez prava glasa) nego akcionara. Ipak, da
affectio societatis ne is¢ezava sasvim ni kod tih drustava, dokaz je ¢injenica da pod
odredenim okolnostima gubitak identifikacije s drustvom moze voditi prestanku
drustva odlukom suda.

& 700, ¢l. 99.
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Najzad, affectio societatis ima naglaseni znacaj kod drustava bez pravnog
subjektiviteta ili drugih organizacionih formi ili nepodeljenih formi imovine (de facto
drustva - drustva kreirana kao fakticka, tajna drustva, drustva lica u nekim pravima,
udruzenja, nepodeljena imovina i sli¢no), koje forme cCesto nastaju fakticki bez ika-
kvog formalnog akta, te upravo okretanje ovoj ustanovi vodi njihovoj legitimaciji,
identifikaciji i pravnoj kvalifikaciji (kod drustava s pravnim subjektivitetom tu ulogu
u dobroj meri moze obaviti taj subjektivitet i zahtevi forme njegovog sticanja). Sve
to moze voditi samo jednom zaklju¢ku — pojam affectio societatis nije jednoznacan
vec pluralan i nije nepromenljiv ve¢ promenljiv. Upravo ta varijabilnost ovog pojma
omogucuje i njegovu adaptabilnost i prilagodljivost promenjenim faktima. To je i
klju¢ni razlog objasnjenja ovog instituta davanjem primata subjektivnom poimanju
(,namera udruzivanja i sticanja svojstva ¢lana drustva®“) ili objektivnom poimanju
(,ostvarenje zajednickih ekonomskih interesa sticanja dobiti i snoSenja rizika na bazi
ravnopravnosti ¢lanova”) ili subjektivno-objektivnom poimanju (mesovita teorija
objasnjenja affectio societatis).
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Abstract

The concept of affectio societatis in company law generates considerable
controversy. First, regarding whether it exists as a legal construct at all. Then, if its
existence is acknowledged, both legal theory and judicial practice differ on its role.
The French legal doctrine and judicial practice have discussed this concept most
extensively, as well as the concept of cause, while other relevant jurisdictions, such as
German, British, and Swiss law, recognize neither of these concepts. Serbian company
law does not explicitly recognize the affectio societatis as a named legal institution, but
the question remains whether it can be presumed to exist, similar to the institution
of cause, which the Serbian legislator does name but does not require to be explicitly
stated in a contract, as it can be presumed (as a rebuttable presumption) to exist and
to have significance as a general condition for concluding a contract, like other such
general conditions (legal capacity of contracting parties, mutual consent, lawful and
permitted subject matter, cause/basis, and prescribed or agreed form).

This paper discusses the conceptual definition of affectio societatis, stating
that it has both a subjective definition (a common will to conclude a contract for
establishing a company and acquiring the status of a member of that company) and
an objective definition (contributing a certain share for the purpose of conducting
specific activities to generate profit under shared risk). Based on these premises,
the paper concludes that this is a concept different from other general contractual
conditions, especially from mutual consent and cause. Ultimately, it concludes that
the existence of affectio societatis in a company formation contract can be presumed
by establishing both its subjective and objective components (determining the
common intentionion of the contracting parties), and it emphasizes the importance
of its existence due to its multiple roles.
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The role of affectio societatis can be synthesized into three areas. First, to
differentiate a company from other organizational forms that may have the nature
of an association but not of a legally valid commercial company (civil associations,
de facto companies, secret companies, or fictitious entities). Second, to distinguish
a company contract from other contracts that may contain some company-like
elements but not all (employment contracts, loan or credit agreements, deposit
agreements, consortium agreements, contractor-subcontractor agreements, etc.).
Third, to distinguish companies from other organizational forms (economic interest
groupings, associations, cooperatives, foundations, banking syndicates, insurance
pools, etc.). This gives the concept a status comparable to other general conditions
for concluding a company formation contract and other essential elements of such
a contract, whose absence could render both the contract and the company es-
tablished upon it null and void; yet, affectio societatis remains rare in company law
due to the need to protect third parties who act in good faith when doing business
with the company.

Keywords: concept of affectio societatis, role of affectio societatis, company,
company formation contract, nullity of a company.

| LEGAL FRAMEWORK

The question of the conceptual definition of the affectio societatis and its
significance for company formation contract and the company itself, in any case,
requires a legal definition. For this purpose, the relevant legal source is the Company
Law of Serbia.? Firstly, the definition of a company:“A company is a legal entity that
conducts activities with the aim of making a profit”? Secondly, the definition of the
form of the formation act: “The formation act... shall be made in written form and
registered in accordance with the law on registration”* Finally, the definition of the
grounds for the nullity of the formation act as follows: “The formation act shall be
null and void if:

1) it does not have the form prescribed by this law, or

2) the activity of the company specified in the formation act is contrary to

mandatory regulations or public order, or

3) it does not contain provisions regarding the company’s business name,

the contributions of the members, the amount of the share capital, or
the principal activity of the company, or

2 Company Law - CL, Official Gazette of RS, Nos. 36/11, 99/11, 83/14 - other law, 5/15, 44/18, 95/18,
91/19,109/21.

3 CLart. 2.

4 CL, art. 11, par. 8.
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4) all signatories were legally or business incapable at the time of concluding

the formation act.

Apart from the reasons prescribed in paragraph 1 of this article, the forma-
tion act cannot be declared null on any other basis.”

The conceptual definition of a company under Serbian company law, as
well as the definition of the form of the formation act of the company and, finally,
the specification of the essential elements of this formation act, whose absence
alone can lead to the nullity of the act, raises a significant legal question not only of
a theoretical nature but also of a practical one. This question pertains to the legal
relevance of the affectio societatis concept in Serbian company law, which, as such,
does not appear in the relevant legal sources of Serbian company law with a clearly
defined legal effect. Similar dilemmas have been raised in French legal theory® and
judicial practice, considering that the relevant French legal sources also do not ex-
plicitly name the affectio societatis as an essential element of the company formation
contract.® This pertains to the French Civil Code (Code civil), which defines the concept
of a company in one provision, without explicitly mentioning it. However, another
provision, defines the goal of a company, from which it is undeniably implied that
this concept is presumed.’

Il THE CONCEPT OF AFFECTIO SOCIETATIS

The conceptual definition of the affectio societatis, as well as its legal rele-
vance for the contract of formation of a commercial company and the qualification
of a commercial company, is not uniform in legal theory. Thus, the definition of this

5 See Ivan Tchotourian, Vers une définition de I affectio societatis lors de la constitution d’ une société, Paris,
2011; Vincent Cuisinier, L affectio societatis, Paris, 2008; Zdzislaw A. Neubauer, L affectio societatis dans la
sociétés de capitaux, thése, Lille, 1994.

5 For these purposes, French legal doctrine and case law often refer to several provisions of the Code civil:
“A company is formed by two or more persons who agree, by contract, to carry out an enterprise by
contributing property or labor with the aim of sharing any resulting profit or savings. A company may also
be formed, in cases provided by law, by the will of a single person. Members of the company undertake
to share in the company’s losses.” (art. 1832).

“A company may carry out any activity permitted by law and must be formed in the mutual interest
of its members. It must be managed in the interest of the company, taking into account social and
environmental issues.” (art. 1833).

“A company may be declared null only for violation of the provisions of Article 1832, art. 1833, or for any
general ground of contract nullity. Any clause contrary to mandatory provisions of this section (titre),
whose violation is not sanctioned by nullity, shall be deemed unwritten. The nullity of acts or decisions
of the company’s bodies may result only from the violation of mandatory provisions of this section,
except for the final paragraph of Article 1833, or from general grounds of contract nullity.” (art. 1844-10).
7 Cf. Civil Code of 1804, arts. 1832-1833, 1844-10; see also: Code de commerce of 1807, art. 235-1 (version
in force as of 2025). I. Tchotourian, 165-179.
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term cannot be provided in a clear and distinct manner. It is certain that this Latin
termis a creation of legal theory and judicial practice (without a uniform definition
and with a wide range of interpretations, including the denial of its usefulness), and
in this sense, it has its originality.? French legal theory has written most extensively
on this institution, attempting to find its source in the relevant legal regulation. For
these purposes, reference is most often made to Article 1833 of the French Civil Code
(Code civil), which stipulates that “a company is formed for the mutual interest of its
members”. Some theorists consider that this “mutual interest” is a synonym for the
concept of affectio societatis, while others see it as referring to the “intention (will)
to associate”® “Mutual interest” is defined as the collective interest of the members
to derive individual profit from the collective gain. This interest consists of two
elements: generation of profit by the company and its distribution among the
members on an equal basis. In this sense, it is considered that there is a“community
of interest among the members,” where their interest is found, establishing a close
relationship between “mutual interest”and “the interest of the company”'® However,
despite this closeness and, in some views, even the assimilation of “mutual interest”
and “the interest of the company’, recent judicial practice increasingly supports
the autonomy of the concept of “mutual interest”. In any case, “the community of
interest among the members” entails voluntary association of the members and
is characterized by active and interested participation, convergence of interests"

8 Patrick Serlooten, L'affectio societatis, une notion a revisiter, Mélanges en I'honneur de Yves Guyon,
Paris, 2003, 1007-1017.

® Some authors discuss the ambiguity of this concept and define it as a “will to associate,”i.e., as the
consensus of wills of all participants in the company formation contract. Even though it may be present
in every company form, including single-member companies, its content is variable and depends on the
specific motivation of the members. Thus, what may begin with closeness between members “shoulder to
shoulder”may end up “back to back” It is further added that a common rule in all companies is that each
member has the right to participate in the management of the company and in collective decision-making,
without any specific sanction, except in cases of potential abuse of minority rights. It is also considered
that a person who purchases a share on the stock exchange has no intentionion of participating in the
company'’s operations but is merely an investor (“Does someone who buys a single share just to monitor
what is happening in the company have the soul of association?"— the distinction between a‘controlling’
member and a mere investor): see Maurice Cozian, Alain Viandier, Florence Deboissy, Droit des sociétés,
Paris, 2006, 64-65. Authors who define this concept as an “intentionion to associate” argue that the
French Civil Code, in its definition of a commercial company, does not expressly contain this element
(Code civil, art. 1832), but consider that the absence of affectio societatis leads to the nonexistence of the
company: Philippe Merle, Anne Fauchon, Droit commercial - sociétés commerciales, Paris, 2001, 60-62.
Others add that this element is not even the notion of a“joint undertaking” found in the same provision
of the French Code civil: Paul Le Cannu, Bruno Dondero, Company Law, Paris, 2012, 58-62. Finally, some
emphasize that French court law, even more than this provision of the Code civil, insists that there is no
company without the “intentionion (will) to associate,” which it calls affectio societatis: Yves Guyon, Droit
des affaires, Tom | - Droit commercial général et sociétés, Paris, 2003, 130.

1% |, Tchotourian, 171-172; Dominique Schmidt, ,De l'intérét commun des sociétés”, J.C.P, 1994, |, 440.
' Affectio societatis is “the will to associate, acceptance of a mutual interest, and convergence of interests”:
Joseph Hamel, Gaston Lagarde, Alfred Jauffret, Droit commercial, Tome |, 2nd edition, Vol. 2, Paris, 1980, 52.
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and equality among the members (hence the inadmissibility of the clausula leonina
— the leonine clause).’

The intensity of the intention to join together depends on the type of company
- if the risk of the partners is greater (unlimited liability), the affectio societatis is more
strongly expressed. The smaller the company, the stronger the connection between
the founders and members of the company. Even within the same company, the af-
fectio societatis is not always equally expressed among all members (e.g., shares with
voting rights and without voting rights,' the purchase of shares on the stock exchange,
or stakes in closed companies, appointed or temporary shareholders who hold the
shares of another - actual shareholder,™ the status of limited partners, minority and
majority members, etc.)."” The affectio societatis does not only exist at the time of the
formation of the company but continues throughout the duration of the company, as
long as the company exists (in general) or at least for as long as a person is a member
(individually), and must be present with each member of the company.® As affectio
societatis, the “mutual interest’, therefore, exists among all members and all companies,
although its intensity varies' (there are, however, different views on whether it exists
in single-member companies, since, as “a single-member company”is a contradictio in
adiecto, so it is“mutual interest”in this company - those in favor of its existence argue
that the “mutual interest of association”in this company can be seen as the interest of
establishing of the company and acquiring the status of a member of that company).'®

12 Y. Guyon discusses four modalities of the “mutual interest” that characterizes affectio societatis: first,
the voluntary nature of cooperation between two persons, which is considered predominant; second,
participation in management, also considered predominant; third, convergence or divergence of interests,
a key qualification factor; and fourth, the absence of subordination between members, which enables
such qualification. Y. Guyon, 133-136.

'3 In relation to non-voting shares, the question arises whether shareholders who possess only such shares
are company members and whether they possess affectio societatis, given their lack of participation in
company management, which is regarded as an essential feature for the existence of affectio societatis.
French legal theory nonetheless responds affirmatively, since all other elements of this institution exist,
and there is a potential possibility for conversion of these shares into voting shares, thereby granting
management rights. In any case, in response to the question of whether shareholders possess affectio
societatis, French legal theory affirms this, even when participation in management or control is entirely
absent, as the shareholder, by purchasing shares, accepts the company’s statute and a specific union of
interests within the company. J. Hamel, G. Lagarde, A. Jauffret, 54, 58.

% Frederic Pollaud-Dulian, L'actionnaire dans les opérations de portage, Rev. soc. 1999, 765.

> Y. Guyon, 133; Ph. Merle, A. Fauchon, 60-62; M. Cozian, A. Viandier, F. Deboissy, 64-66.

' Y. Guyon, 132.

7 On the nuances in the relationship between the “mutual interest” and affectio societatis, their identi-
fication, closeness, and the view that affectio societatis is a broader concept than “mutual interest”—in
the sense that the “mutual interest” is only one of the criteria used to assess the existence of affectio
societatis, and that affectio societatis may exist without the presence of a “mutual interest” and vice
versa, see |. Tchotourian, 171-176.

'® P.Serlooten, 1012.
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Unlike the French legislator, who, despite certain imprecisions in defining
the concept of affectio societatis, gives space for recognizing this institution through
terms such as “joint venture,"“mutual interest,® the Serbian company legislator is much
more restrictive in this regard, because this institution cannot be clearly identified
from the definition of a commercial company, nor from the definition of the nullity
of the formation act. However, certain outlines of the institution could potentially
be inferred from the contractual nature of the formation act of the commercial

company?® (except for single-member companies), especially from the founding

' Georges Naffah,,, L affectio societatis, un critére qui n’ en est pas un’, Mélange en I’ honneur de Jean -
Jaques Daigre, Paris, 2017, 235-236

2 The general requirements of contract law necessary for the validity of a contract (cf. Slobodan Perovi¢,
Law of Obligations, Belgrade, 1980, 245-366; Marija Karaniki¢ Miri¢, Law of Obligations, Belgrade, 2024,
200-353) are equally required for this type of contract, given that it also has obligational effects - material
requirements (legal capacity of contracting parties - exclusion of minors and adults deprived of or with
limited legal capacity; subject matter - legality and definiteness; consent - free from error, threat, or coercion;
cause - legal basis) and formal requirements (formality — written form, signature certification, registration
in the prescribed registry and publication). Defects in consent at the time of the company’s founding
contract may be significant for its validity, particularly in the case of error (regarding the subject matter,
or the person). The contract may be simulated or fictitious - often fraudulent (“fagcade companies”). Unlike
general rules of contract law that apply to contracts with obligational effects, this contract may also have
status-based or institutional effects (when a company arises from it as a legal entity), and thus certain special
rules derive from these effects. Nevertheless, the contractual nature dominates in partnerships, while the
institutional nature prevails in capital companies, especially in joint-stock companies. This enables such
companies to function through the mechanism of corporate bodies, which govern the company after its
incorporation, rather than the founders or subsequent shareholders. However, this is fully true for public
joint-stock companies that display all the characteristics of a capital company, but not for limited liability
companies (and to some extent also for private joint-stock companies), which retain personal elements
even after formation. In such companies, members or shareholders often act instead of corporate bodies.
(On the contractual and institutional concept of companies and the view that a company is both a contract
and an institution by its nature: Ph. Merle, A. Fauchon, 32-34.) Other authors state that a company is a
contract upon its formation, but an institution with legal personality in its functioning (although contrac-
tual elements do not disappear completely - not only in partnerships, where they persist almost entirely
despite the company'’s legal personality, but also significantly in limited liability companies, e.g., when
unanimity is required to amend the formation act). This is especially true for capital companies, where the
“rule of the majority” prevails, making it difficult to align with the contract theory. Also relevant is the very
legal personality, which renders the company a“legal being’, and especially the company’s continuity and
the intention to establish it as a lasting entity. (See P. L. Cannu, B. Dondero, 165-171).

The institutional theory of the company also has special forms: enterprise organization theory (confirmed
by the single-member company form, which doesn't fit a contractual basis); collective act theory, marked
by the convergence of multiple constitutive interests (See P. L. Cannu, B. Dondero, 175-179). These sta-
tus-based characteristics make this contract specific compared to purely obligational contracts. A company
is typically founded for an indefinite time, has corporate bodies, its contract is registered, it allows for the
exclusion or withdrawal of a member, disputes can arise between members or with the company, the
contract can be amended by majority, and it includes diversity of member rights, minority protections,
third-party effects, compulsory dissolution, limited grounds for nullity, nullity has pro futuro effect, and
may result in forced liquidation of the company based on nullity. The dominance of the contractual the-
ory of companies in French legal theory is supported by the French legislature - the Code Civil in Article
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phase of its formation. It seems that a strong argument in favor of recognizing this
concept in Serbian company law can be found in the institution of “the dissolution
of the company by court decision” in cases of serious disagreements among the
company members that paralyze the functioning of the company (the dissolution
of affectio societatis), as well as in the institution of a member’s withdrawal from the
company (the dissolution of affectio societatis in such a member).?! Nevertheless,
Serbian legal theory generally does not treat this concept as an essential general
condition for the formation of a commercial company (with few exceptions),? unlike
the treatment of other general conditions in company formation contracts defined
by the legal rules on nullity.

111 SUBJECTIVE (TRADITIONAL) AND OBJECTIVE (MODERN)
DEFINITION OF AFFECTIO SOCIETATIS

The definition of affectio societatis in the traditional sense in French law
(legislation, legal theory, and practice), which promotes this concept in the context
of the contract for the formation of commercial companies, as shown from the
aforementioned summary analysis, is a subjective understanding.?* The terms “mu-
tual interest”, “joint venture”, and the intention (will) to form a commercial company
belong to the psychological realm of human activity. French legal theory is aware
of the difficulties in proving such intention (will) and argues that evidence of the
existence of affectio societatis can arise from various indications (indirect evidence),
which typically follow after the conclusion of such a contract. The qualification that
the contracting parties give to their legal transaction does not necessarily bind the
judges, but the rejection of the qualification they attribute to their legal act must be
based on“particularly characteristic elements’,? which is especially important when

1832 defines a company as a contract while broadening the purpose/causa of the company. The Serbian
legislator, however, gives preference to the institutional theory, defining a company as a “legal person”
(Article 2 of the Company Law), which the French legislator intentionally avoided - although institutional
theory provides a bridge to the single-member company, supporting the idea that both theories should
be combined (See P. L. Cannu, B. Dondero, 26, 171-186).

2 CL, arts. 118, 138, 239, 469, 121, 187-188, 192.

22 Compare: Nebojsa Jovanovi¢, Vuk Radovi¢, Mirjana Radovi¢, Kompanijsko pravo — pravo privrednih
subjekata, Belgrade, 2020, 112-113.

contra: Mirko Vasiljevi¢, Tatjana Jevremovic Petrovi¢, Jelena Lepeti¢, Kompanijsko pravo — pravo privrednih
drustava, Belgrade, 2023, 104-105.

2 Compare: CL, arts. 2, 11,and 13.

24 Affectio societatis is explained as the “intention to be in the company and act as a member of the
company”. This isn't just a temporary will at the time of the company’s formation, but a continuous
intention throughout one’s membership in the company. Jena Francois Barberi, “Le retour sur |' affectio
societatis, une intentionion mal aimée’, Mélange en honneur de Patrick Serlooten, Paris, 2015, 289-296.

2 P, Le Cannu, B. Dondero, 58-59.
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distinguishing this legal act from sometimes closely related institutions, such as de
facto companies, companies created as de facto or fictitious companies.
Recognizing the fragility and vulnerability of the subjective definition of
affectio societatis, French legal scholars increasingly turn to an objective understanding
of the contract for the formation of a commercial company (and thus the existence
or non-existence of affectio societatis) and its qualification based on the existence
of such elements: the existence of capital contributions to the company®* and the
distribution of the company'’s business results (participation in profits - dividends,
bearing the risk of business operations).” Furthermore, it is emphasized that many
members of capital companies (especially minority shareholders and particularly in
publicly listed companies, where buying shares on the stock exchange is essentially
an investment contract, not a company contract) are essentially passive members
(by law, these are also shareholders with non-voting shares) and do not participate
in the management of the company (however, they still have rights to information
and latent control, especially institutional investors), where voting rights depend
on the percentage of capital participation - “voting by capital” - and not equality
(although this may be contractually agreed upon in partnerships, it is less common
due to risk, and the rule is “voting by head”). Additionally, affectio societatis by its
very concept of “mutual interest and intention to join together” is excluded and
meaningless in a single-member company (but understood in the sense of the will
to establish a company, it has its ratio). Finally, some authors believe that affectio
societatis is fundamentally the will to enter into a business company, and thus cannot
serve as a characteristic (essential) element of the definition of the very concept of a
commercial (business) company, because it forms a “vicious circle” (cercle vicieux).?
The turn of a large portion of French legal theory toward the objective defi-
nition of the term of a member of a commercial company and, thus, the qualification
of the contract formation based on the aforementioned key arguments, has not
entirely overshadowed the subjective definition of the term of a member of a com-
mercial company and the concept of affectio societatis created on that basis. Namely,
even the attempt to define a member of a commercial company based on objective
characteristics (the existence of contributions to the company and, on this basis, the
acquisition of membership rights in the company - both property and non-property/
political rights) has strong counterarguments that reinforce the persistence of the
affectio societatis concept and its subjective definition. Membership in a company,

2 “|" affectio societatis, which is assessed at the time of the company’s formation, cannot be denied by
the mere absence of contribution to the company, which only makes such a member a debtor of the
company for the obligation undertaken” — Cour de Paris, 10 mars 2004, Rev. Sociétés 2004, n. 1002, in:
Jean - Paul Valuet, Alain Lienhard, Pascal Pisoni, Code des sociétés et des marchés financiers - Commenté
23 édition, Paris, 2007, 8.

27 P.Le Cannu, B. Dondero, 65.

2 A.Viandier, La notion d’ associé, LGDJ, Paris 1978, No. 77.
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for example, can be acquired even without the key objective element - the existence
of a contribution to the company, such as the institute of free shares, for example.
Additionally, not every contribution to a business venture leads to the formation
of a commercial company, which forms the basis for distinguishing it from some
closely related institutions (a company created as a de facto, civil society, fictitious
company, association, loan agreement, cooperative, etc.), and for these purposes,
the existence of the affectio societatis concept with a subjective definition is purpose-
ful. Thus, the affectio societatis concept continues to exist in the majority of French
legal theory (some even speak of a “renaissance of affectio societatis”)* and judicial
practice, thereby playing a real and effective role, albeit limited to multi-member
companies (conceptually excluded in single-member companies).® It is correctly
noted in French legal theory that the criticism of the affectio societatis concept pri-
marily stems from viewing it as a uniform institution (a singular, monistic concept),
whereas it is, in fact, multi-layered (a pluralistic concept).’' It is simultaneously “both
an indicator of the existence of a company, a regulator of the company’s life, and a
means of distinguishing a company member from related situations.”*?

IVTHE ROLE OF AFFECTIO SOCIETATIS - DISTINGUISHING
COMMERCIAL COMPANIES FROM OTHER SELECTED
(IMPORTANT) RELATED INSTITUTIONS

Affectio societatis plays a multifaceted role in the life of a commercial com-
pany, as well as in its legal definition, with at least a threefold function. Firstly, it is
crucial in determining the existence or non-existence of a company (especially in
distinguishing it from a fictitious company or a company created as a de facto com-
pany if the company lacks subjectivity).?* Secondly, it plays a role in distinguishing
this contract from other contracts that include clauses from the arsenal of commer-
cial company contracts. Thirdly, it helps in differentiating a commercial company
from other forms of association with legal personality or forms of asset association
without legal personality (forms of undivided property).3* Finally, if the concept of
the existence of a single-member company is accepted, affectio societatis also plays
a specific role in the will to establish the commercial company and in becoming a
member of the company.®

2Y. Guyon, 131.

30 P, Le Cannu, B. Dondero, 66.

31Y. Guyon, 132-136.

32 A.Viandier, 1978, no. 76.

3 On the dispute: G. Naffah, 241-242.

34 ). P.Valuet, A. Lienhard, P. Pisoni, 8.

3 P.Serlooten, 1013 -1017. On the dispute regarding the concept of affectio societatis in single-member
companies: G. Naffah, 239-240.
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1) Qualification of the Existence of a Company

When it comes to the qualification of the existence or non-existence of
a commercial company, it is necessary to distinguish it from two closely related
institutions: a company created as a de facto company and a fictitious company.

First, the concept of affectio societatis, which in its subjective definition
qualifies a commercial company, is closely related to the concept of a company
established as a de facto company. Namely, if a particular contract has objective
elements that would qualify it as a commercial company or a company created as
a de facto company (in French practice, the existence of such a company is deter-
mined based on the establishment of affectio societatis when dividing property after
the termination of a non-marital partnership),*® and the contracting parties have
not specifically identified (named) the contract as such, then its qualification may
be based on the behavior of those parties. It is correctly stated in this sense that
affectio societatis is not an autonomous concept unless it is based on the intention
expressed through behavior.?”

Secondly, it is necessary to distinguish a commercial company from a ficti-
tious company. A company whose members do not have the intention to behave as
its members is, therefore, not a commercial company but a fictitious company (for
example, if a person is merely nominally a member of the company, but in fact, their
name has been borrowed?® or it is potentially a disguised single-member company,
which legally cannot be established, and there is no intention to unite, but merely to
take advantage of the benefits provided by the law to a member of such a company
as a single-member one). A company whose members do not intend to behave as
members of a commercial company is, therefore, a fictitious company, and as such,
it is null and void*® (despite the relativization of existence, or the mitigation of the
grounds for the nullity of companies in corporate law). The nullity of such a company,
with its potential qualification as fictitious, is exceptional for several reasons: firstly,
the actual intention of the members is difficult to prove, and then, as mentioned
earlier, depending on the factual and legal circumstances, there are different degrees
of affectio societatis, and thus varying intuitu personae relationships; secondly, the
absence of affectio societatis is not the only criterion leading to the qualification of a
company as fictitious and, therefore, null (this could also involve fraud, a borrowed
name, simulated transactions, secret contracts of another nature, a supposed member

36 Simple cohabitation between non-marital partners is not sufficient to establish the existence of a
partnership. Recognition of affectio societatis and other essential characteristics of a partnership is
necessary. Y. Guyon, 61. J. Hamel, G. Lagarde, A. Jauffret, 55-56.

37 P.Le Cannu, B. Dondero, 59.

3 Ph. Merle, A. Fauchon, 62.

3 P.Serlooten, 1013-1014.
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with no intention of joining, abuse of rights, and so on — where other rules apply
depending on the given basis); and finally, a company can become fictitious during
its business life, emptied of its substance (“a facade company”), in which case the
rules regarding the dissolution of the company apply depending on the grounds
for such a status. Finally, the absence of affectio societatis, which potentially leads
to the fictitiousness of a company, can exist both for the entire company and for
individual members - a fictitious member, which, depending on the circumstances,
may not lead to the nullity of the company but to the cessation of the status of that
particular member within the company.*

2) Qualification of the Company Contract and Other Contracts

The concept of affectio societatis plays a crucial role in distinguishing a com-
mercial (economic) company and the contract for the formation of this company from
other related contracts (which may sometimes be qualified as company contracts
created as a de facto company, without subjectivity).*’ This role of affectio societatis
is of particular importance in the case of its absence, as it can reduce the grounds for
the nullity of the formation act of the company and, therefore, the company itself. This
is because it is possible to identify another legal transaction within the content of a
deal, which is legally valid and corresponds to the true will of the contracting parties.
Often, the contracting parties conclude a certain contract without specifying its legal
nature or incorrectly qualifying it (for example, qualifying a company contract as a
loan agreement due to the risk of failure to return the invested contributions), and it
is necessary to determine its nature in order to establish the common intention of the
contracting parties. In any case, a commercial company is always based on a contract
with specific characteristics (founders and members of the company with special mem-
bership rights in that company),* never solely on the law or another source or contract
that does not have the characteristics of a contract for the formation of a commercial
company. The uncertainty of defining the boundaries between related contracts and
correct qualification can lead to various fraudulent actions (such as seeking a more
favorable tax treatment, etc.). The characteristic of cooperation and association that
distinguishes a commercial company is not only a feature of the formation act of the
company, but it also appears in some other similar contracts. However, it still has a
special nature in the case of a company contract, as it gives the contracting parties
the status of company members. Thus, the existence of affectio societatis, primarily
as a subjective concept, is the best indication of the status of a company member.

40 P Le Cannu, B. Dondero, 60-62; Ph. Merle, A. Fauchon, 60-66; M. Cozian, A. Viandier, F. Deboissy,
64-66; |. Tchotourian, 21-194.

4 P.Serlooten, 1015-1016; G. Naffah, 237-238.

42 P.L.Cannu, B. Dondero, 62-63.
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Firstly, it is necessary to distinguish between the contract for the formation
of a commercial company and other contracts that are characterized by participation
in profits arising from the subject matter of those contracts. Here, we refer to the
contract of sale (which includes a clause regarding the seller’s share of the profit
from the sold item - a variable pricing clause), the contract of deposit or loan (which
contains a clause granting the depositor or lender a share in the profit generated from
the depositary’s use of the funds — a variable interest rate instead of a fixed one), and
lease agreements (with a clause about the lessor’s share of the tenant’s profit from
the leased property).* These situations resemble a commercial company contract,
where the members contribute some capital to the company with the right to par-
ticipate in the company’s profits (and bear its risks) from the company’s activities.
The qualification of such contracts (often de facto companies) cannot exist without
a clause on profit participation and risk-bearing. Also, the mere inclusion of clauses
regarding participation in profits or losses in such contracts does not automatically
lead to the qualification of the contract as a company agreement. In fact, the con-
tract for the formation of a commercial company always involves a common goal for
the founders (“mutual interest”) and the expression of affectio societatis (subjective
determination as the common intention of the parties to become members of the
company), which does not exist in the same way (there are separate interests of
the contracting parties) in these and other related contracts** (a common goal and
intention to unite, as well as the materialization of affectio societatis — participation
in profits and bearing risks, the existence of contributions, and involvement in
management and control — are necessary qualifications for acquiring the status of
a company member). In contracts of sale, where the seller and buyer typically have
separate and often conflicting interests, these criteria do not exist; the same applies
to contracts for lease, services, mandate, deposit, transportation, agency, conces-
sions, loan and credit, exchange, publishing,* and other contracts that deal with the
association of economic entities for achieving goals other than profit generation
(e.g., consortium agreements, etc.).* Additionally, these contracts do not involve
one party’s participation in the management of the other party’s business (“principle
of non-interference’, except in loan contracts, where a financial organization might
include restrictive credit clauses that affect the company’s management). In such
cases, the question arises whether this constitutes a loan or a company contract cre-
ated as a de facto company.* There is also no obligation to bear the risks associated

4 |.Tchotourian, 574-602.

4 Ibid., 483-602.

% On the distinction between a company contract and a publishing contract: Y. Guyon, 135; J. Hamel, G.
Lagarde, A. Jauffret, 52-53; I. Tchotourian, 549-550.

4 More: J. Hamel, G. Lagarde, A. Jauffret, 20-58; Y. Guyon, 93-129; M. Cozian, A. Viandier, 53-86; P. L.
Cannu, B. Dondero, 63-80; I. Tchotourian, 552-571.

47" Y. Guyon, 134-135.
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with the subject of the contract (“no common risk”). In the case of loan agreements
with these clauses, an important element is assessing whether the subject of the
contract represents a contribution with the acquisition of the status of a company
member or simply a loan, with the lender (creditor). When evaluating the nature of
these clauses, an indispensable element for the qualification of the contract is the
subjective determination of the existence or non-existence of affectio societatis (the
intention to unite and acquire the status of a company member) for the qualification
of a company or a contract (loan, credit).

Special grounds for distinction arise in the case of the contract for the forma-
tion of a commercial company and an employment contract. Unlike other contracts
in contractual law (commercial and civil contracts), where there is generally equality
between the contracting parties (with specificities based on the type of contract,
approach, etc.), in an employment contract, there is a principle of subordination of
the employer to the employee (despite the relativization of this principle in newer
forms of employment contracts). In contrast, a company member is not subordinated
to the other members (the management of the company, composed of company
members, is authorized by the members), but joins voluntarily and with affectio
societatis (“mutual interest”), with equality between the members rather than sub-
ordination. As such, a company member cannot receive orders from the company’s
management or participate in the company’s control and management (however,
some forms of participation in management or co-decision may be possible based
on work and not on membership in the company). An employee, in general, receives
a fixed or partially variable salary (depending on work results), which is indepen-
dent of the company’s profits and business risks (under normal circumstances). In
these frameworks, and based on these grounds, the distinction is made between a
company contract and an employment contract, even if the employment contract
includes a clause about employee participation in company profits (similar to work
involvement). However, such a clause in an employment contract does not turn the
employee into a company member with affectio societatis (although participation
in profits and losses, which are essential components of affectio societatis, opens
up the possibility of challenging the presumption of the employee’s status and the
status of a company member). The status of an employee, unlike that of a company
member, provides special protection under collective labor agreements and social
security regulations.

The clear distinction between an employment contract and a contract for the
formation of a commercial company, despite the relativization of the subordination
principle in modern forms of employment contracts, is somewhat complicated by
the accumulation of the employee’s and shareholder’s status (employee-shareholder
participation in the company’s ownership). This introduces different legal institutions
(employment contract vs. acquisition of shares in the company), and consequently,
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different rights (and obligations) based on each of them considered individually.*®
Sometimes, however, this distinction is not always easy to make, depending on
whether the employee is also a majority shareholder or just an equal one.** The
situation may be further complicated by the possibility of contributions to the
company in work or services (such as in service-providing companies or professions
like freelance activities, for example). If a member of such a company is involved in
providing services (such as a film director) and receives a share of the profits solely
based on that contribution, then there is no employment contract, and such a mem-
ber is not subject to the principle of subordination, and enjoys equality with the
other members of the company. If such a member is a minority shareholder, there
could be a situation where they effectively hold less power than the manager of
the company, who has an employment contract.*® In principle, it is understood that
in such cases, the party asserting that there is a commercial (economic) company
must prove the existence of affectio societatis (the intention to form a company),
although some decisions by French commercial courts suggest that this proof can
be presumed to exist.”

3) Qualification of Commercial Companies
and Other Related Legal Institutes

Finally, the concept of affectio societatis plays an important role in distin-
guishing commercial companies from other forms of associations with the status
of legal entities, or forms of undivided ownership without legal personality (e.g.,
inheritance, bankruptcy estate, co-ownership, joint property, marriage contracts
between spouses - marital agreements, etc.).>

Commercial (economic) companies and various forms of undivided owner-
ship share the characteristic that their assets represent a form of undivided property.
However, the point of distinction lies in the fact that, in forms of undivided property,
the individual interests of each co-owner prevail, and the management is based on
the principle of unanimity (or through an appointed representative, whose powers
are certainly more limited than those of the management of commercial companies)

4 |. Tchotourian, 564-571.

4 French theory emphasizes that French judicial practice in such cases of accumulation sometimes
relies on the principle of subordination, accepting that even a majority member of the company can be
subordinated to the company’s management: P. L. Cannu, B. Dondero, 64.

0 French theory also emphasizes that French judicial practice considers that if an “alleged member” of the
company performs only certain executive tasks in the company, without participating in management,
their activity (conduct) does not have the characteristics of a contribution in services: see P. L. Cannu, B.
Dondero, 64-65.

1 Y. Guyon, 136.

52 G. Naffah, 237.
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aimed at preserving the value of the property. On the other hand, a commercial
company is a form of collective management of undivided property, depending on
the nature of the company, with a lucrative goal of increasing value and generating
profit. Ultimately, commercial companies are characterized by legal personality
(except for companies created as factual partnerships, and some other forms, such
as secret partnerships, etc.), which is generally not the case with forms of undivided
ownership. Nevertheless, undivided ownership forms can be organized as factual
companies, and the key criterion for qualifying their status is determination of the
existence or absence of affectio societatis - the common intention of the parties to
form an association for lucrative purposes involving through joint exploitation of
undivided ownership (a combination of subjective and objective understanding).
In this regard, French case law and leading legal doctrine have stated that “in the
absence of the intention to associate, there is no company” (typically created as a
factual one), but only undivided ownership.>*

In conceptual terms, commercial companies are lucrative organizations with
the goal of profit generation (this goal sometimes extends to “cost-saving” purposes).
Unlike commercial companies, which in Serbian law have legal personality, there
are other forms of associations that also have legal personality, but the key distin-
guishing factor is the purpose: while commercial companies have a single-dimen-
sional lucrative goal, associations have a multi-dimensional, non-lucrative purpose
(e.g., political, cultural, sports, or humanitarian). Both associations and companies
are founded on a contractual basis, their members can be both physical and legal
persons, they have legal personality, a shared goal in line with their function, and
engage in economic activities.>* Members of an association cooperate to achieve the
common goal of the association and are motivated not by the affectio societatis of
a commercial company (a common interest in profit distribution), but by a specific
affectio associationis (a common interest not related to profit distribution).>* In the
absence of this common goal, an association is considered fictitious, which sets
grounds for its termination in the legally prescribed procedure. In practice, the dis-
tinction between associations and commercial companies is not always respected,
as some forms with the status of associations are closer to commercial companies
than to associations (paracommercialization), and they enjoy a more favorable tax

53 |. Tchotourian, 496-507.

54 The Serbian Law on Associations, Official Gazette of RS, Nos. 51/09, 99/11 - other laws, and 44/18 - ot-
her law) recognizes associations with and without legal personality. Although it defines associations as
“non-profit organizations’, it also allows for the establishment of associations “for the purpose of carrying
out specific activities aimed at generating profit’, which is legally inconsistent and tends to blur the line
between associations and companies (art. 2). M. Vasiljevi¢, T. Jevremovic Petrovic, J. Lepeti, 45.

%5 When the goal of a company is profit-making and distribution, the distinction from associations is
clear. But when the company’s goal is “cost saving,” as defined by French legislation, then the structure
could be either a company or an association. . Tchotourian, 518-525.

@) TOKOVI OSIGURANA 2/2025| 259



M. Vasiljevi¢: Affectio Societatis And Company Law

status and fewer legal restrictions merely because they are formally registered as
associations (a clear example being many NGOs and some professional organiza-
tions). In reality, the boundary between commercial companies and associations
threatens to disappear due to the commercialization of the association status and the
engagement in economic or even commercial activities. Furthermore, it is possible
for a commercial company to transform into an association with continuity of legal
personality, as well as for an association to transform into a commercial company
without continuity of legal personality (Serbian company law excludes the possibility
of transforming a business association into a commercial company).>®

As for the qualification of the status and legal nature of a cooperative in
relation to the qualification of the status of commercial companies and associa-
tions, this issue remains somewhat unclear and controversial. What is certain is
that cooperatives do not fit into this binary division (commercial companies and
associations), as they have many of their specific characteristics based on the fact
that they possess certain traits of both commercial companies and associations.
These specificities are best reflected in the cooperative principles, some of which
are closer to commercial companies and others to associations. These include: first,
the principle of openness and variable capital; second, the principle of equality of
cooperative members and voting “per capita” (this principle is sometimes deviated
from, but in a limited manner), rather than “per capital”; third, the principle of altruism
(though this is relativized by the fact that the remaining net income is distributed to
members based on their work performed or value of business with the cooperative,
not according to contribution, and the same principle applies to the distribution of
liquidation surplus); fourth, the principle of voluntary membership in the cooperative;
and fifth, the principle of mutuality and solidarity (in some forms of cooperatives).”’

Finally, the existence of affectio societatis is extremely important when dis-
tinguishing commercial companies from some other forms of organization, such as
European Economic Interest Groupings, foundations, and similar entities. European
Economic Interest Groupings are regulated by the company law governing commercial
companies, unlike other forms of associations regulated by separate laws. However,
both forms of legal entities, while not having the goal of profit generation like a
commercial company, focus on achieving “mutual interests of their members” (busi-
ness association) or “economic interests and activities of its members” (groupings).>®

Like other forms of non-profit organizations, foundations differ from
commercial companies in that their goal is non-lucrative and consists of achieving
some part of the public (general) interest. Just like other non-profit organizations,
foundations have legal personality and are registered in the prescribed register.

% CL, art. 579; also Ibid., 509-518.
%7 M. Vasiljevi¢, T. Jevremovic Petrovi¢, J. Lepeti¢, 764.
8 CL, arts. 578 and 580; Ibid., 911-914.
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Given the purpose of foundations and their activities, affectio societatis is absent in
the foundation context, unlike in commercial companies, where the general interest
is not tied to the founders but to the mission (activities) of the foundation. Further-
more, unlike a commercial company, which operates in the profit-making sphere,
a foundation functions in a non-commercial sphere. While a foundation can have
multiple founders, there are some cooperative elements toward mutual goals, it still
aligns with a certain form of affectio societatis. The same applies to the function of the
foundation’s assets. Finally, if the goal of a business company can include, alongside
profit, something like “cost saving” (as recognized in French law), then certain elements
of affectio societatis may also be found in the status of a foundation. However, the
distinction remains clear in terms of the goal (non-lucrative) and the nature of the
activities (public interest), which is not found in a commercial company.*®

V QUALIFICATION OF COMMERCIAL COMPANIES
BASED ON LEGAL PERSONALITY

The contract of a commercial company, in the context of distinguishing it
from other contracts under contract law, is considered a special type of contract,
of a contractual nature. However, it is original in its nature, unlike all other named
(and unnamed) contracts, because, unlike those other contracts, which, by their
mere conclusion, constitute the start of their legal life as valid, the contract of a
company does not begin its legal life through such a conclusion. Instead, it serves
only as an justus titulus (legal basis) for the establishment of a new legal entity — a
commercial company - by registration in the prescribed register, through which it
acquires legal personality (modus acquirendi — mode of acquisition).%® In any case,
the legal personality of a commercial company, in countries where each legal form
of these companies is granted personality, represents a significant element of dis-
tinction between a commercial company and the status of a company member in
comparison with other contracts (often related to company contracts) in civil and
commercial law. These contracts may have some important characteristics in common
with company contracts (such as participation in profits or sometimes bearing risks,
contributions, some elements of a common goal and association, and sometimes
even some forms of control or participation in management), but they generally do
not encompass all of these characteristics and often lack the specific affectio societatis
(the common intention to form an association and acquire the status of a member).
Unlike contracts for a company, these other contracts do not lead to the creation of
a legal entity, which, depending on the form of the company, has a separate legal

%9 |. Tchotourian, 540-544.
Y. Guyon, 136.

@) TOKOVI OSIGURANA 2/2025| 261



M. Vasiljevi¢: Affectio Societatis And Company Law

existence from its formation act, which has a contractual nature, but once established,
the company takes on an institutional nature — either a capital-based company or
a mixed nature — a company of persons.

In countries that do not grant legal personality to certain forms of commercial
companies (such as partnerships in Anglo-Saxon and partially in Germanic law), as
well as in countries where there are certain forms of civil or commercial companies
without legal personality (such as secret companies, companies created or de facto
companies),®' legal personality is not a critical element for qualifying the existence
of a company contract (whether it is a factual partnership, a secret company, or
another type), or any other designated contract. In this case, the crucial element
of distinction becomes affectio societatis, primarily in its subjective understanding
(the common intention to form an association and acquire the status of a company
member). Serbian company law, unlike some comparative legislations, does not
recognize commercial companies without legal personality (such as partnership,
offene Handelsgesellschaft, société en participation, stille Gesellschaft, silent partnership,
Kommanditgesellschaft). The legal personality of commercial companies continues
until their dissolution, marked by deletion from the registry (and the announcement
of the deletion).

VI AFFECTIO SOCIETATIS AND THE NULLITY
OF A COMMERCIAL COMPANY

Controversies surrounding the legal concept of the affectio societatis (the
common intention to form an association as a company member),%? in terms of the
existence or non-existence of this concept (similar to debates over the existence
of the concept of cause in contract law, which it is not identified with the general
condition of contract formation, namely the agreement of wills)®, are particularly

' Comparative laws of the Romanic legal tradition recognize legal personality for all forms of commercial
companies (the only exception is la société en participation, where it is debated whether it constitutes a
company or an association). This view is adopted in Serbian law. Thus, according to this system, despite
their contractual basis, all commercial companies are considered institutional companies. Dorde Mirkovi¢,
Dve teorije o pravnoj prirodi trgovackih drustava, Belgrade, 1934; J. Hamel, G. Lagarde, A. Jauffret, 17-20,
45-46.

2 The importance of this concept is reflected in two areas: the legal validity of the partnership agreement
(whether the company can be subject to nullification or not); the legal qualification of the partnership
agreement (distinguishing it from other forms of legal cooperation, such as associations, undivided
property, unions, consortiums, pools, interest groupings, main contractor and subcontractor systems,
various forms of civil partnerships, as well as other named contracts such as sales, publishing agreements,
loans, credit, leases, employment contracts, etc.). |. Tchotourian, 14-15.

% In French legal theory, it is noted that the concept of causa in company contracts is broader than af-
fectio societatis: G. Naffah, 236. In Serbian law, causa is considered a general condition for the validity of
a contract (in addition to contractual capacity, the agreement of declared wills, and subject matter, and
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present and discussed in French legal theory and practice. These controversies are
also reflected in the legal consequences of the absence of a common intention of
this nature. The fundamental legal question raised in connection with the absence
of affectio societatis among the members of a particular commercial company is
whether, based on this, the nullity of such a company can arise (with affectio soci-
etatis as the basis for the nullity of the company), regardless of whether the nullity of
commercial companies is an exceptional phenomenon.

The nullity of the formation act, and thus the registration of the company
(and thereby the nullity of the company itself), is a very rare occurrence due to the
preventive control during registration process (by courts or administrative bodies). In
some countries (such as Germany), there is even a mandatory notarial form for the
formation act (including all amendments), which generally prevents the existence
of such a basis. Moreover, there is the institution of so-called regularization of the
formation act, which involves elements of nullity within a specified period (submitted
to the registration authority responsible for the registration process).%

In the EU, the “nullity of a commercial company” (nullity of the formation) is
regulated by the so-called First Directive (Article 11), which establishes six grounds
for “nullity”. National laws of member states cannot establish more grounds, but they
can have fewer or even not recognize the institution of the nullity of the formation
act of a commercial company, instead strengthening measures of prior control
(before registration). This directive was replaced by the so-called Codified Directive
(2017).° The Codified Directive (Article 12) retains the same grounds for nullity as
those outlined in Article 11 of the First Directive, regulating them in a strictly limiting
and imperative manner: 1) if there is no formation act or if the rules of preventive

when required by law or agreement, the form of the contract): the Law on Contract and Torts, arts. 51-52.
Causa answers the question of why someone is obligated - it is the reason for the legal obligation. It has a
subjective interpretation (related to internal will - the motive for the obligation), an objective interpretation
(economic fact - the economic goal of the contract), and a mixed interpretation (subjective-objective).
Every contractual obligation must have a permitted causa (basis). The absence of causa, fictitious causa,
or an impermissible causa (contrary to mandatory provisions, public order, or good morals) leads to nullity
of the contract. The cause (basis) of the obligation does not need to be expressed in the contract - it is
rebuttably presumed to exist. S. Perovi¢, 323-338; M. Karaniki¢ Miri¢, 309-310 and 317-324.

The concept of causa as a general contractual requirement in Serbian law was adopted from the French
Civil Code (Code civil, Arts. 1108 and 1131-1133), whereas it has never existed in Swiss, British, or German
law. The 2016 reform of the French Civil Code (Code civil, 2016, Arts. 1128, 1162, and 1168-1170) formally
abolished causa as a general contractual condition (though some argue the change is more terminological
than substantive), replacing it with “permissible and specific content of the contract” (which includes “all
obligations arising from it, i.e., all of their subject matters”). In the relevant Serbian legal doctrine, it is
emphasized that “the cause of the obligation has disappeared, the focus has shifted to consideration the
counter-obligation, and the subject of the obligation has been replaced with the content of the contract”.
See M. Karaniki¢ Miri¢, 312-317.

 See Stefan Grundmann, European Company Law, Cambridge 2012, 153-154, 187-188.

% Directive EU relating to certain aspects of company law - codification, 2017/1132, OJ L 169/17.
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control or required legal formalities have not been followed, 2) if the company’s
activity is illegal or contrary to public order, 3) if the formation act or statute does
not contain the company name, the amount of individual capital contributions, the
total amount of subscribed capital, or the company’s activity, 4) failure to comply
with national law provisions regarding the payment of the minimum capital amount,
5) legal incapacity of all founders, 6) if, contrary to national law regulating compa-
nies, the number of founders is fewer than two. It is noticeable that this relevant EU
company law source does not operate with the concept of affectio societatis as a
possible ground for the nullity of a commercial company (nor does it recognize the
grounds for nullity of this company as prescribed by the general rules of contract
law), which has divided French legal theory and judicial practice regarding whether
this can still serve as grounds for the nullity of such companies.*

The Serbian legislator dissects the same institution —“nullity of the company”
—into practically three sub-institutions in a manner that is not legally consistent: nullity
of the formation act, and thus nullity of the company (regulated by the law governing
commercial companies), nullity of the registration of the company, which by itself does
not imply the nullity of the company (regulated by the law governing the registration
of commercial entities).®” Thus, the law regulating commercial companies contains
exhaustively prescribed grounds for the nullity of the formation act: 1) the absence of
essential elements of the formation act prescribed by law for each form of company,
2) activities contrary to mandatory regulations or public order, 3) the absence of a pre-
scribed written form, 4) the legal and business incapacity of all founders at the time of
signing the formation act. The law governing the registration process of commercial
entities regulates the nullity of the company’s founding registration and the grounds
for this nullity, which do not necessarily coincide with the grounds for the nullity of the
formation act or the company itself: 1) if false information is provided in the registration
application (possibly a“borrowed person” - a fictitious or simulated member or fraud if
proven), 2) if registration was carried out based on a false document, a document issued
through an unlawful procedure, or a document containing false facts (which could
lead to a contract law fraud issue), and 3) if there are other legally prescribed reasons
— grounds for the nullity of the formation act as prescribed by the law governing com-
mercial companies, as well as grounds for nullity from the law governing obligations).%®

% |, Tchotourian, 110-146.

57 Tatjana Jevremovic Petrovic, “Nistavost osnivackog akta u srpskom pravu’, Pravo i privreda, No. 4-6/2017,
71-94; French theory and practice (both legislative and judicial) use a unified institute of nullity of the company
(based on an explicit provision in the law: absence of essential elements of the formation act, impermissible
subject, fictitious company, general rules of contract law on nullity, fraud - with the majority of imperative
norms in the law not being sanctioned with nullity, but clauses in the formation act of the company that
contradict these norms are considered to be non-existent): M. Cozian, A. Viandier, F. Deboissy, 66-75.

% Compare: CL, art. 13; Law on Registration Procedure with the Business Registers Agency, art. 33, Official
Gazette of the Republic of Serbia, No. 99/11, 83/14,31/19, and 105/21; Law on Contract and Torts, Official
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In any case, nullity is determined by the court (with possible rectification
before the main hearing - through so-called regularization of the act and company
- compliance with the law, including potentially addressing the missing element of
affectio societatis).® Nullity has effect pro futuro (ex nunc) and leads to a procedure for
the forced liquidation of the company (therefore, nullity is equated with the cessation
of the company’s existence).”

Serbian company law, therefore, separates the grounds for the nullity of the
formation act and thus the nullity of the company from the grounds for the nullity of
the company’s registration (which are divided into independent grounds for nullity,
which do not necessarily lead to the nullity of the formation act and thus the nullity
of the company, and “borrowed grounds” for nullity: grounds for the nullity of the
formation act and general grounds for nullity from contract law, which lead to the
nullity of the company’s registration but may also lead to the nullity of the forma-
tion act and thus the nullity of the company itself). It seems, therefore, that such a
solution in Serbian law has resolved the question of whether the grounds for nullity
in the sense of contract law apply to the nullity of the formation act of a commercial

Gazette of SFRY, no. 29/78, 39/85, 45/89 - decision of the Constitutional Court of Yugoslavia and 57/89;
Official Gazette of the FRY, no. 31/93, and Official Gazette of the RS, no. 18/20, art. 103.

% A business entity that has been established through the prescribed procedure and has gained legal
personality through registration but does not fulfill all the conditions for its formation, if regularization
is not possible or has not been carried out through an appropriate judicial procedure, is considered
null and void. Such a company is theoretically referred to as a fictitious company - société de fait. In
contrast to a fictitious company (société de fait) that has been established and registered but is null, a
de facto company (société crée de fait) is a company that has not been established in the prescribed
form — the founding act has not been created in written form (although it factually exists) and it has not
been registered. For a fictitious company, registration exists, and it has taken the form of a commercial
company in relation to third parties, and it should therefore be accepted as such, along with its founders,
depending on the form of the company. However, a de facto company cannot be constituted as a legal
subject in relation to third parties, although it is possible to form it in internal relations (this is the basis
for the concept of the so-called secret company). See M. Cozian, A. Viandier, 512; M. Cozian, A. Viandier, F.
Deboissy, 520-526; Ph. Merle, A. Fauchon, 679-683; J. Hamel, G. Lagarde, A. Jauffret, 129-136; P. L. Cannu,
B. Dondero, 919-927; I. Tchotourian, 69-78.

In French case law, courts even recognize a certain degree of affectio societatis in an extramarital union
and even protect the creditors of the concubine, considering the two lovers as members of a partnership.
In the absence of a marriage-based partnership, such a union can exist and have elements of indivisibility
(solidary liability).

Apart from between extramarital partners, a de facto company (a company created as a fact) can also exist
between co-heirs, as well as in some business cases (mutual assistance in rural work, the system of main
contractor and subcontractor, joint expenses in some professions — especially in the liberal professions,
loan agreements or paid work contracts with profit-sharing). M. Cozian, A. Viandier, 514-516.

Similarly, in France, it has been ruled that the relationship between the main contractor and the sub-
contractor is one that exists in a de facto company (a partnership created as a fact), and the cessa-
tion of payments by the main contractor leads to the joint unlimited liability of the subcontractor.
See J. Hamel, G. Lagarde, A. Jauffret, 131-133.

70 CL, art. 14, paras. 3. and 4.; Codified Directive (2017), art.12. See S. Grundmann, 154-155.
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company and thus to the nullity of the company itself (given that the formation act
has a contractual nature), as explicitly allowed by the French legislator.”

In any case, in the topic discussed in this paper, affectio societatis is not
presented as a possible ground for the nullity of the formation act and thus the
nullity of the company, nor as a possible ground for the nullity of the registration of
the company, which does not necessarily lead (but depending on the grounds for
nullity, it could lead) to the nullity of the formation act of the company and thus the
nullity of the company. This leaves the question open as to whether the absence of
affectio societatis can be a ground for the nullity of the formation act (and thus the
commercial company), although from the limiting determination of the grounds for
the nullity of this act in the law regulating commercial companies, it would follow
that this is not possible since it is not a explicitly prescribed ground for nullity (“ex-
cept for prescribed reasons... the formation act cannot be declared null on other
grounds”).”? However, as the law regulating the registration procedure extends those
grounds for the nullity of a commercial company from the company law, and as it
contains two new specific grounds for nullity (which essentially relate to fraud under
contract law),” as well as a general ground for nullity “if other legally prescribed
reasons exist”, and considering that the use of lowercase in the word “law” refers not
only to the grounds regulated by the law governing commercial companies but also
to other laws, including the law governing obligations (with general norms about
absolute nullity of contracts and special institutions for nullity: fraud,”* simulated
contracts, fictitious companies, prohibition of the abuse of rights),”® and since this

71 Code civil (article 1844-10) and Code de commerce (art. 235-1). French legal theory does not exclude the
application of general contract law rules to the nullity of the founding act of a business partnership, when
the nullity is absolute, and anyone can invoke it, with no statute of limitations or deadline for preclusion.
However, it is acknowledged that the nullity of the founding act of a business partnership is, in practice,
an extremely rare occurrence, and this is due to two reasons: first, the strict preventive control by the
court during registration, and second, the possibility of so-called regularization in the case of a nullity
procedure (removal of the grounds for nullity within a given period). See Ph. Merle, A. Fauchon, 83-88;
M. Cozian, A. Viandier, F. Deboissy, 71-72.

72 CL, art.13, para. 2.

73 Law on Contract and Torts, art.65

74 |. Tchotourian, 147-165.

75 “A contract that is contrary to mandatory rules, public order, or good morals is void if the violated rule
does not prescribe another sanction or if the law does not prescribe anything else in a specific case” (Law
on Contract and Torts, art.103). The institute of fraud (Law on Contract and Torts, art. 65), the institute of
afictitious (simulated) contract (Law on Contract and Torts, art. 66), and the institute of the prohibition
of abuse of rights (Law on Contract and Torts, art.13).

In French theory, it is emphasized that the nullity of a company can only exist based on reasons strictly
prescribed by law. First and foremost, the ground for the nullity of a company is the nullity of the formation
act (under the general rules of civil law: defects in will, incapacity of the contracting parties, illegality of
the object of the activity, absence of cause, absence of essential elements, failure to meet the prescribed
form, fraud), unless regularization occurs (alignment with the law, establishment of affectio societatis).
In principle, the possibility of the nullity of a founding act of a capital company due to defects in will
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law also recognizes flaws in the will (which affectio societatis is not identified with as
grounds for nullity - relative nullity, destructibility), it seems that affectio societatis
can be a ground for the nullity of a company contract (provided that its absence
does not preclude potential regularization, whether missing in just one member,

and incapacity of the contracting parties is excluded. Nullity will also occur in the case of fraud (fraus
omnia corrumpit). A simulated contract (a fictitious company) is void in relation to third parties, but a
dissimulated contract is valid (if proven). If the founder’s name is borrowed, the person, i.e. borrowing the
name, is personally liable towards the company, other members, and diligent third parties (and the fraud
institute can be applied to the company if proven). Nullity of a company do es not have to occur if the
founding act is partially null (e.g., in relation to founders who lack business capacity). Nullity also does not
necessarily occur if there are some prohibited clauses that are considered not to have been written (e.g.,
clausula leonina). In French law, the lack of registration and publication formalities is traditionally considered
an absolute nullity because it does not aim to protect the founders but rather third parties. However, it
is acknowledged that in practice, this rarely happens. French theory and practice generally consider the
nullity of a business company to be an institute with a bad reputation and advocate for discouraging such
actions and encouraging institutes that would eliminate the grounds for nullity: preventive control, “dilution”
of grounds for nullity (contractual capacity, cause, consent, object, fraud, abuse of rights, simulated
and fictitious members, specific grounds related to the nature of the company founding agreement;
tightening the conditions for filing a lawsuit for nullity - statute of limitations for lawsuits, possibility of
regularization; softening the effects of nullity: absence of retroactivity, protection of third diligent parties;
introducing sub-institutes of nullity: clauses considered as not written, lawsuit for regularization, lawsuit for
responsibility for nullity; other possible substitutes for the nullity of a company: non-existent company,
nullity of the registration itself): P. L. Cannu, B. Dondero, 227-243; J. Hamel, G. Lagarde, A. Jauffret, 129-130
and 133-134; M. Cozian, A. Viandier, F. Deboissy, 66-75.

“If a member’s name was merely borrowed to allow another to acquire and exploit some property under
the cover of a civil partnership, then there was neither a common will of the members, nor common
contributions, nor a sharing of profits or covering of losses; therefore, such a company is fictitious, and
all assets (property), particularly any real estate acquired by such a company, must be returned to their
rightful owners”"— Rev. sociétés 1974, 740, note Sortais, in: J.P. Valuet, A. Lienhard, P. Pisoni, 9.

“Once it is established that the company was a fagade company, with no actual operations, whose capital
was almost entirely owned by the manager and his wife, and that this manager acted both on behalf of
the company and in his own name, it follows that the manager is the author of simulated transactions
and, as such, is personally liable to the creditor for compensation promised (undertaken) by the company’,
Cour de Paris, 28 October 1999, Bull. Joly 2000, 219, in: J. P. Valuet, A. Lienhard, P. Pisoni, 9.

In German Law: The Law on Limited Liability Companies (GLLA, sec. 75), Federal Law Gazette, 1892/477;
1898/846; 2004/3166, 3214; 2005/837; 2006/2553; 2007/542; 2008/2026, 2586; 2009/1102, 2479, 2509,
stipulates that most deficiencies in the formation act, despite the required prior control (notarial nature),
are rectified by the mere act of registration. However, more serious and important deficiencies (such as
if the formation act does not include provisions on the minimum share capital, or if it does not contain
provisions on the purpose of the company and the deficiency is not corrected by a unanimous decision
of the company’s members) can lead to its annulment by the court, upon the request of any member of
the company, a member of the supervisory board, or a director. In principle, these are the same grounds
that require the court to initiate a procedure for forced liquidation of the company ex officio. To the extent
that these grounds are identical, the steps taken may lead either to the liquidation of the company or
to the declaration of its nullity, which, contrary to the general principles of contract law, does not have
retroactive effect (ex tunc), but only takes effect from the moment the registration is declared null - pro
futuro (ex nunc), which also applies to the liquidation of the company. Meister Burkhardt, Martin Heidenhain,
Joachim Rosengarten, The German Limited Liability Company, Frankfurt am Main, 2010, 97-98.
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a minority, or the majority, but not if it is absent in all members of the company).’®
This view is also held by part of French theory (which is, in fact, highly divided in this
regard) and judicial practice (which is also not uniform) that sees this institution in
its subjective sense as an inseparable element of the formation act of a commercial
company — the absence of affectio societatis is a ground for the nullity of the com-
mercial company because, in such a case, the company is considered fictitious (and
a fictitious company is null and void, not nonexistent).””

Serbian company law, undoubtedly, is not particularly inclined toward the
institution of the nullity of the company (which is possible due to the contractual
nature of its creation, though in all companies with legal personality, nullity of the
formation act does not automatically lead to the nullity of the company'’s existence
based on that act; rather, the company must cease to exist in the manner prescribed
by law). This is primarily due to the need to protect third parties acting in good faith
with whom such a company does business until the potential nullity is established.
Thus, to the extent that it does not exclude it, it narrows the grounds for nullity, pre-
scribing a range of specific rules regarding this institution in relation to contract law
(narrowing grounds, legal effects pro futuro, forms of preventive control in company
contracts, deadlines for determining nullity, and restrictions on the active legitimacy
for filing a lawsuit to determine that the “registration of the company formation is
null” for “persons with legal interest”,”® partial nullity,” fiction that certain prohibited
clauses are not written, the possibility of so-called regularization - bringing the com-
pany into compliance with the law by the company itself and its members, as well
as the distinction between the nullity of the formation act (and thus the nullity of
the company itself) and the nullity of the registration of the company, and similar).

76 All grounds for the nullity of a business company can be regularized (brought into compliance with
the law), except for the unlawfulness of the subject of activity: |. Tchotourian, 45-69.

77 See also |. Tchotourian, 31-45, 83-110. Contrary to this: “When the shareholders of a limited liability
company acknowledge that they never had the necessary affectio societatis required to constitute the
company, such a company essentially proves to have never existed, and pseudo-members may invoke
fraud regarding the imperative legal norms, regardless of their involvement in that fraud”- Civ. 3, June
22,1976,D 1977, 619, note Diener, in: J. P.Valuet, A. Lienhard, P. Pisoni, 10.

8 Law on Registration Procedure with the Business Registers Agency, art. 33.

7 Partial nullity (Law on Contract and Torts, art. 105).

In French law, a distinction must be made between grounds for nullity and clauses considered impermissible,
which are thus treated as if they were never written (application of the principle “the useful is not spoiled
by the harmful”), but do not lead to the nullity of the company. Such clauses include: leonine clauses;
clauses granting the management compensation not established by law; clauses providing for a fixed
dividend for members regardless of profit; clauses restricting the freedom to dismiss the chair of the board
of directors; clauses stipulating that the board of directors may validly decide with less than half of its
members present; clauses contrary to the general meeting’s authority to amend the articles of association;
clauses restricting each shareholder’s right to vote in writing or to attend the meeting; clauses imposing
a supermajority of over 75% to amend the articles; and clauses limiting the right to bring a derivative
action on behalf of the company. See M. Cozian, A. Viandier, 83-84; |. Tchotourian, 78-80.
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The existence of these and other numerous specificities of the nullity of the partner-
ship agreement and the nullity of the company, in comparison to the general rules
on contractual nullity, particularly the possibility of regularization (except in cases
of unlawful business activity) i.e,, compliance with the law by the company and its
members, which, under general rules on nullity, is not permitted in cases of absolute
nullity, leads to the conclusion that the nullity of the company contract and of the
company itself appears to have the character of relative nullity (voidability) under
contract law, rather than absolute nullity.

VII INSTEAD OF A CONCLUSION

The legal concept of affectio societatis, although not explicitly recognized as
such under Serbian company law, is, in our view, implicitly presumed, similar to the
concept of causa (legal basis), which is formally regulated by the Law on Obligations,
though it does not require explicit articulation in the contract, given that its existence
is rebuttably presumed. This concept represents an important element of company
law. Its relevance can be demonstrated on at least two grounds. First, it is essential
for determining the existence and legal validity of a company formation contract,
the existence of the company itself, and the status of its members (ensuring that
the company is not fictitious or null and that the member is not a nominal figure-
head or a“borrowed name”). Second, it is essential for distinguishing the founding
agreement from numerous other contractual arrangements under general contract
law that may contain clauses resembling those found in a company contract. It also
helps distinguish such contracts from other organizational forms used for carrying
out certain activities that do not constitute companies (such as de facto companies -
entities established as informal or secret companies, associations, cooperatives, bank
unions, insurance pools, economic interest groups, foundations, and others), as well
as from arrangements involving undivided co-ownership of property.

The legal concept of affectio societatis, in its subjective understanding, refers
to the psychological concept of a“common intention” to achieve a specific“common
economic interest” (i.e., profit) through the pooling of resources (contributions) and
the acceptance of joint risk, which constitutes an objective fact (objective understand-
ing). Thus, affectio societatis must be understood as a mixed concept, encompassing
both subjective and objective understandings. Unlike the objective fact, which is
materialized and thus easily provable, the subjective determination, as a psycho-
logical notion is not visible but can be inferred and rebuttably presumed from the
overall content of the contract, even if not explicitly articulated, which is materialized
and easily provable, the subjective determination, as a psychological notion, is not
visible as a material fact. However, it can be both proven and presumed (through
a rebuttable presumption) to exist even when not expressly stated, based on the
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overall content of the contract. This is analogous to the evolution of the concept of
cause (causa) in French law, which is no longer regarded as a general condition for
the contract formation, but rather its existence is “permissible and concrete content
of the contract”. Moreover, the legal mechanism of interpreting unclear contracts or
particular contractual provisions is directed toward identifying the “common intention
of the contracting parties’, which, in fact, is the core function of the legal concept of
affectio societatis. Though a psychological phenomenon, like the subjective aspect
of this concept, it nonetheless has a solid legal basis in Serbian contract law.®

In sum, affectio societatis is of substantial importance in company law and
may, with good reason, be considered on par with other constitutive elements of
a commercial company, such as capital contribution, profit, and risk-sharing. This
applies to all company forms, although it is more strongly expressed in closely held
companies (partnerships, limited partnerships, and limited liability companies), not
only at the time of formation but also throughout the company’s existence, and
among all members of the company. Perhaps the best evidence of this lies in the
fact that the loss of affectio societatis, under certain circumstances, by a member of a
partnership or by a member of a limited liability company - even when they hold the
legally prescribed amount of capital participation - can lead either to the dissolution
of the company by a court decision or to the withdrawal of such a member from
the company. This role of affectio societatis is also present in joint-stock companies
at the moment of their formation (acquiring the status of a shareholder), but later
during the company’s life, it becomes somewhat relativized, particularly in joint-
stock companies whose shares are traded on organized financial markets. This is
especially the case when the purchasers of such shares are better characterized as
investors (e.g., holding non-voting shares) than as traditional shareholders. Never-
theless, affectio societatis does not entirely disappear. Under certain conditions, a
shareholder’s loss of identification with the company may still justify the company’s
dissolution by judicial decision.

Finally, affectio societatis is of particular importance in companies without
legal personality or in other organizational forms or undivided property structures
(such as de facto companies, secret partnerships, unregistered joint ventures, or
various forms of co-ownership), which often arise without formal documentation.
In these contexts, recourse to affectio societatis is what enables their legitimation,
identification, and legal classification. In contrast, where companies have legal per-
sonality, this role is often fulfilled by the very fact of legal personality and the formal
requirements for acquiring it. All of this leads to a single conclusion: the concept of
affectio societatis is is not univocal, but plural in meaning, and it is not immutable,
but subject to change. It is precisely this variability that allows its adaptability to

8 Law on Contract and Torts, art. 99.
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changing factual circumstances. This is the key reason for explaining the concept
through different perspectives - whether one prioritizes the subjective understand-
ing (the intention to associate and acquire the status of a company member), the
objective understanding (“the realization of a common economic interest through
profit generation and risk-sharing based on member equality”), or a subjective-ob-
jective understanding, (the mixed theory of affectio societatis that integrates both).
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KORPORATIVNO UPRAVLJANJE U DRUSTVIMA
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Apstrakt

Korporativno upravljanje predstavlja deo prava privrednih drustava koji
ureduje upravljanje i kontrolu u privrednom drustvu. Poslednjih godina, narocito
nakon finansijske krize, oblast korporativnog upravljanja posebno postaje vazna
u finansijskim organizacijama, ukljucujudi i drustva za osiguranje, i na njih se sve
Cesce primenjuju posebna pravila u upravljanju i kontroli poslovanja. Srpsko pravo
razvilo je posebna pravila o korporativnom upravljanju u drustvima za osiguranje
pod jakim uticajem evropske regulative i brojnih izvora mekog prava koji preporu-
¢uju odgovorno i odrzivo upravljanje u drustvima za osiguranje i nastoje da pored
ostvarivanja klasi¢nih ciljeva zastite interesa drustva narocito podstaknu zastitu
interesa korisnika usluga osiguranja i drugih nosilaca interesa.

Od najznacajnijih pitanja korporativnog upravljanja u drustvima za osiguranje
isticu se nacela njihovog poslovanja i rad u interesu drustva i njegovih akcionara u
cilju zastite interesa korisnika osiguranja. Posebno su uredena i poslednjih godina
unapredena pravila o strukturi i sastavu organa uprave drustava za osiguranje. Pod
uticajem prava EU razvijen je sloZen sistem upravljanja u tim drustvima i njegov cilj
je oprezno i savesno vodenje poslova drustva. Klju¢ne odlike efektivnog sistema
upravljanja ¢ine adekvatna i transparentna organizaciona struktura sa strogim raz-
granic¢enjem i podelom nadleznosti i efikasan sistem prenosa informacija.

Poslednjih godina preovladava shvatanje da duznost rada u interesu dru-
$tva za osiguranje treba razumeti tako da obuhvati i principe i standarde ekoloski
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i drustveno odgovornog odrzivog poslovanja. Time se pred upravu vise nego ikad
stavlja tezak zadatak sprovodenja sve kompleksnijih pravila poslovanja i sistema
upravljanja. Radi toga je nuzno njihovo dalje usavriavanje i konkretizacija uslova
koje ¢lanovi uprave drustava u finansijskom sektoru moraju da ispune, kako bi imali
dovoljno znanja i vestina u razumevanju i upravljanju rizicima odrzivog poslovanja.

Kljuéne reci: korporativno upravljanje, drustva za osiguranje, duznost
paznje, duznost rada u interesu drustva, odrzivo poslovanje.

I Uvod

Korporativno upravljanje predstavlja znacajan deo prava privrednih drusta-
va koji blize ureduje odnos izmedu privrednog drustva i njegove uprave. Najcescée
se definiSe kao sistem upravljanja i kontrole drustva.? Vazan je deo opste teorije
kompanijskog prava, pod cijim je uticajem poslednjih godina izraZeno modernije,
efikasnije i odrzivo uredenje i poslovanje privrednih drustava kako kod nas, tako i
u uporednom pravu.

Oblast korporativnog upravljanja uredena je u znacajnoj meri zakonskim
odredbama, i to kako opsteg karaktera — u odnosu na sva privredna drustva, tako
i posebnim propisima. Posebna pravila naj¢esce se odnose na samo neke forme
drustava (na primer, akcionarska drustva), drustva koja imaju neka osobena svojstva
(na primer, javna drustva) ili drustva koja obavljaju posebne delatnosti (poput de-
latnosti banaka ili u oblasti delatnosti osiguranja). Delatnost osiguranja predstavlja
jedan od onih segmenata posebnog kompanijskog prava u kome je izraZzen razvoj,
modernizacija i unapredenje mnogobrojnih i slozenih posebnih pravila korpora-
tivnog upravljanja. Otud drustva za osiguranje, kao i druga drustva u finansijskom
sektoru privlace izuzetnu paznju u nacinu uredenja njihove organizacije i poslovanja
i njihovog upravljanja i nadzora.

Ovaj rad ima cilj da prikaze osnovna pravila i principe korporativhog
upravljanja u oblasti osiguranja. Na prvom mestu ¢e njegova paznja biti okrenuta
vazec¢im pravilima i principima u Republici Srbiji. Ipak, oni ¢e biti stavljeni u Siri teo-
rijski i regulatorni kontekst u meri u kojoj obim i cilj ovog rada to dozvole. Budud¢i da
se poslednjih godina mnogo paznje okrece ne samo ka kvalitetnom i modernom,

2 To je definicija koju je komisija na ¢elu sa A. Kedberijem (A. Cadbury) dala u Izvestaju o finansijskim
aspektima korporativnog upravljanja jos 1992. godine, najpoznatijim u nizu dokumenata koji ureduje
korporativno upravljanje u privrednim drustvima. Pod njegovim uticajem razvijeni su brojni kodeksi
korporativnog upravljanja Sirom sveta. Committee on the Financial Aspects of Corporate Governance,
Report of the Committee on the Financial Aspects of Corporate Governance, December 1992, dostupno na
adresi: https://www.ecgi.global/sites/default/files/codes/documents/cadbury.pdf, 31. 8. 2024, 14, tac.
2.5. Izvesdtaj se popularno naziva i Kedberi izvestajem i Izvestajem Kedberi komisije.
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vec na prvom mestu odrzivom upravljanju, ovo je prava prilika da se i ono razmotri
kroz korporativno upravljanje u drustvima za osiguranje. Smatra se da pored javnih
akcionarskih drustava upravo drustva iz finansijskog sektora najvise mogu da do-
prinesu jacanju i primeni ESG principa i standarda, ostvarivanju dugoroc¢nih ciljeva
u poslovanju drustava, i uopste unapredenom korporativnom upravljanju.?

Il Korporativno upravljanje u privrednim drustvima

Tradicionalno se oblast korporativnog upravljanja razume tako da obuhvata
pitanja unutradnjeg i spoljasnjeg upravljanja i kontrole u drustvu.* Dok unutrasnje
korporativno upravljanje razmatra unutrasnju organizaciju drustva i upravljanje
putem organa drustva, spoljno korporativno upravljanje definise se kao skup uticaja
na drustvo i narodito njegovu upravu (na primer, preuzimanje). Spoljni uticaj nije u
vecoj meri izrazen kod drustava koja obavljaju finansijske delatnosti, te je od manjeg
znacaja i za drustva za osiguranje.® Najvazniji krug pitanja korporativhog upravlja-
nja koja se odnose na drustva za osiguranje, kao i kod drugih drustava u oblasti
finansijskih delatnosti predstavlja upravljanje i kontrolu putem stru¢nih i nezavisnih
organa. Sustina pravila korporativnog upravljanja otud ureduje ulogu, nadleznosti i
odgovornost organa drustva, prava, obaveze i posebne duznosti pojedinih lica, kao
i nadzor koji se vrsi nad njima.t

Medu pitanjima koja naj¢e3ce ulaze u krug pravila i principa korporativnog
upravljanja narocito se isti¢u ona o donosenju poslovnih odluka, postupanju prema
odredenim standardima i u skladu sa duznostima prema privrednom drustvu. Pravo i
obaveza odredenih lica da upravljaju drustvom namece potrebu regulisanja njihovog
odnosa sa privrednim drustvom, ali i sa drugim nosiocima interesa u priviednom
drustvu: njegovim akcionarima, poveriocima i zaposlenima. Medu klasi¢nim pitanjima
korporativnog upravljanja nalazi se broj i vrsta organa u priviednom drustvu, njihov
sastav i nadleznosti, kao i medusobni odnos organa. Polemise se o prednostima

3 Michele Siri, Shanshan Zhu, ,Integrating Sustainability in EU Corporate Governance Codes’, Sustainable
Finance in Europe: Corporate Governance, Financial Stability and Financial Markets (Eds. Danny Busch, Guido
Ferrarini, Seraina Griinewald), Second Edition, Palgrave Macmillan, Cham, 2024, 211-212.

* Klaus J. Hopt, ,Corporate Governance of Banks and Financial Institutions: Economic Theory, Supervisory
Practice, Evidence and Policy”, European Business Organization Law Review, Vol. 22, Nr. 1/2021, 14. U na3oj
literaturi na prvom mestu vid. Mirko S. Vasiljevi¢, Korporativno upravljanje: Izabrane teme, Udruzenje
pravnika u privredi Srbije, Beograd, 2013, 27.

° Hopt isti¢e da je to zbog nepostojanja razvijenog evropskog trzista kojim se preuzima kontrola dru-
Stava u oblasti finansijskog poslovanja (K. J. Hopt, 14), ali je sigurno od znacaja i postojanje i nadzor nad
ispunjenjem strogih uslova koji se namecu u sticanju u¢es¢a i uslovima radi imenovanja lica za ¢lana
uprave tih drustava.

5 Arthur van den Hurk, Michele Siri, ,Comparative regulation of corporate governance in the insurance
sector”, Governance of Financial Institutions (Eds. Danny Busch, Guido Ferrarini, Gerard van Solinge), Oxford
University Press, Oxford, 2019, 44.
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i izazovima centralizovanog i decentralizovanog upravljanja, dodatnog nadzora u
privrednom drustvu i ja¢anju uloge nezavisnih lica. Narocito se istiu pitanja imeno-
vanja, razreSenja i nadzora direktora i drugih ¢lanova uprave u privrednom drustvu.
Savremena pravila i principi korporativnog upravljanja posvecuju posebnu paznju
u uredenju prava, obaveza i duznosti tih lica.

Poslednjih godina vazna tema korporativnog upravljanja postala je rodno
ravnopravna zastupljenost u organima upravljanja privrednog drustva, ali i korpora-
tivno upravljanje koje u obzir uzima upravljanje ekoloskim, klimatskim, drustvenim i
drugim rizicima. Osim tih, u korporativnhom upravljanju se posebno govorii o razli¢itim
situacijama sukoba interesa ¢lanova uprave sa drugim nosiocima interesa u drustvu.
Medu njima najvecu paznju teorija, zakonodavstvo i praksa posvecuju naknadama
koje primaju ¢lanovi uprave, ali i razli¢itim posebnim situacijama sukoba interesa - u
grupama drustva, u blizini stecaja, prilikom preuzimanja.

lako na prvi pogled korporativno upravljanje u svim drustvima nailazi na
iste probleme, makar kod javnih akcionarskih drustava, ve¢ godinama unazad je
postalo jasno da posebni rizici postoje u poslovanju drustava u finansijskom sektoru.
Od finansijske krize pocetkom ovog veka jasno je da se drustva iz oblasti finansijskih
usluga suocavaju sa posebnim izazovima. Njihovo lose upravljanje moze da dovede
do najtezih, sistemskih negativnih posledica, sto uslovljava posebnu paznju u bri-
Zljivom uredenju korporativnog upravljanja koje odgovara potrebama tih drustava.
Zbog toga korporativno upravljanje postaje vazan deo celokupnog uredenja drustava
u finansijskom sektoru i komplementaran je sa njihovim nadzorom.” Smatra se da
pravila korporativnog upravljanja namecu takvo postupanje uprave prilikom upra-
vljanja drustvom i njegovog nadzora da obezbede njegovu finansijsku stabilnost.?

Vec je istaknuto da je poslednjih godina posebno izrazena potreba za
odgovornim i odrzivim poslovanjem, $to je znacajno uticalo na regulisanje korpo-
rativhog upravljanja drustava koja obavljaju vazne delatnosti, uklju¢ujuci i delatnost
osiguranja. Ipak, vredi istaci da ¢e ovo i u buducnosti biti jedno od vodecih pitanja
za sva, pa i drustva koja obavljaju delatnost osiguranja. Zbog toga ¢e unapredenje i
dalji razvoj u ovoj oblasti sigurno i¢i u pravcu odrzivog, profesionalnog i kvalitetnog
korporativnog upravljanja u svim, a posebno drustvima u finansijskom sektoru.

Il Korporativno upravljanje u drustvima za osiguranje

Sve teme korporativnog upravljanja koje nacelno zanimaju opstu kom-
panijskopravnu teoriju i zakonodavstvo vazne su i za poseban deo korporativnog

7 Guido Ferrarini, ,Understanding the Role of Corporate Governance in Financial Institutions: A Rese-
arch Agenda’, ECGI Law Working Paper N° 347/2017, March 2017, dostupno na adresi: https://ssrn.com/
abstract=2925721,31.8.2024, 15.

8 Ibid.
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upravljanja u drustvima za osiguranje. U srpskom pravu ova pitanja su najve¢im delom
regulisana odredbama Zakona o osiguranju.’ Osim toga, na drustvo za osiguranje
(kao i na drustva za reosiguranje, drustva za posredovanje u osiguranju, drustvo na
zastupanje u osiguranju i zastupnika u osiguranju) se primenjuju opste odredbe
kompanijskog prava i korporativnog upravljanja ukoliko nisu drugacije uredena
posebnim odredbama.’® Od podzakonskih propisa je od najveéeg znacaja Smernica
br. 2 Narodne banke Srbije o korporativnom upravljanju u drustvima za osiguranje,
usvojena radi organizovanja adekvatnijeg korporativnog upravljanja u drustvima
za osiguranje.'" Ipak, cilj Smernice je da sugerise nacin organizovanja i obavljanja
aktivnosti upravljanja i nadgledanja kako bi se poboljsala efikasnost rada drustava
za osiguranje. Rec o izvoru mekog prava, te primena pravila definisanih Smernicom
nije obavezujuda, ali je preporucena za drustva za osiguranje.'

Radi ispunjenja obaveze harmonizacije domacih sa propisima EU srpsko
pravo uskladuje se sa pravom EU. U oblasti osiguranja, i narocito korporativnog
upravljanja najvazniji izvor EU je Direktiva 2009/138 o otpocinjanju i obavljanju
poslova osiguranja i reosiguranja — Solventnost I1.'* Njene odredbe detaljno su dalje
razradene Delegiranim aktom Evropske komisije 2015/35 koji gradi tri kruga (stuba)
pravila - prvi se odnosi na pravila o kapitalu, drugi, za ovaj rad od najvecéeg znacaja,
razraduje pravila koja se odnose na unapredeno upravljanje, dok se tre¢i odnosi na
vecu transparentnost.’ Odredbe prava EU uticale su na veliki broj odredbi Zakona o
osiguranju, uklju¢ujudii pravila o u¢escu, strukturi i radu organa i posebno sistemu
upravljanja u drustvima za osiguranje. Radi dalje implementacije odredbi EU u srpsko
pravo Narodna banka Srbije je usvojila Strategiju za implementaciju Solventnosti |l
u Repubilici Srbiji u maju 2021. godine.”

° Zakon o osiguranju - ZO, Sluzbeni glasnik RS, br. 139/2014 i 44/2021.

70, ¢l.18.

" Narodna banka Srbije, Smernica br. 2 o korporativnom upravljanju u drustvima za osiguranje, dostupno
na adresi: https://www.nbs.rs/export/sites/NBS_site/documents/propisi/propisi-osig/smernica_2_korp_upra-
vljanje.pdf 31. 8. 2024.

12 Vid. odeljak,,Ciljevi Smernice”, 1.

'3 Direktiva 2009/138 o otpocinjanju i obavljanju poslova osiguranja i reosiguranja — Solventnost Il (Di-
rective 2009/138/EC of the European Parliament and of the Council of 25 November 2009 on the taking-up
and pursuit of the business of Insurance and Reinsurance (Solvency Il) recast), OJ L 335, 17. 12. 2009; dalje
u tekstu i fusnotama: Direktiva Solventnost II).

4 Delegirana Uredba (EU) 2015/35 kojom se dopunjuje Direktiva 2009/138/EC Evropskog parlamenta
i Saveta o preuzimanju i obavljanju poslova osiguranja i reosiguranja (Solventnost Il) (Commission de-
legated Regulation (EU) 2015/35 of 10 October 2014 supplementing Directive 2009/138/EC of the European
Parliament and of the Council on the taking-up and pursuit of the business of Insurance and Reinsurance
(Solvency Il) - Consolidated text, OJL 12, 17.1.2015).

> Narodna banka Srbije, Strategija za implementaciju Solventnosti Il u Republici Srbiji, maj 2021, dostup-
no na adresi: https://www.nbs.rs/export/sites/NBS_site/documents/osiguranje/strategija_solventnost_Il.pdf
31.8.2024.
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Brojni drugi izvori,mekog” prava posebno su vazni u ovoj oblasti. Izradeni
su u okviru EU - kao $to je, na primer, Zeleni papir o korporativhom upravljanju u
finansijskim institucijama iz 2010. godine koji se odnosi na sve finansijske institu-
cije.’® Posebno se u materiji osiguranja istice aktivnost Evropskog nadzornog tela
u oblasti osiguranja i strukovnog penzionog osiguranja (European Insurance and
Occupational Pensions Authority — EIOPA) koje je izradilo Uputstvo o sistemu upra-
vljanja u drustvima za osiguranje."” Na globalnom nivou vazan izvor predstavljaju
OECD Uputstva o upravljanju u drustvima za osiguranje sa najnovijim izmenama iz
2017. godine.'® Korporativno upravljanje u drustvima za osiguranje obuhvaceno je
i Osnovnim pravilima osiguranja koje je izradilo Medunarodno udruzenje nadzornih
tela u osiguranju.™

1. Nacela poslovanja drustva za osiguranje

Zakon o osiguranju predvida osnovna nacela poslovanja drustva za osigu-
ranje, reosiguranje, posredovanje u osiguranju, zastupanje u osiguranju i zastupnika
u osiguranju.?’ Prvo nacelo definise duzZnost zakonitog poslovanja. Na osnovu njega,
drustva za osiguranje su duzna da prilikom obavljanja svoje delatnosti to ¢ine u skladu sa
zakonom, opstim aktima, aktima poslovne politike, pravilima struke osiguranja i aktuarske
struke, kao i u skladu sa dobrim poslovnim obic¢ajima i poslovnom etikom. Pored toga,
definisano je i nacelo postupanja sa duznom paZnjom, i ono podrazumeva da drustva
prilikom poslovanja postupaju u skladu s nacelom opreznog i savesnog postupanja.

16 Zeleni papir: Korporativno upravljanje u finansijskim institucijama i politike naknade (European Com-
mission, Green Paper: Corporate governance in financial institutions and remuneration policies, COM(2010)
284 final, Brussels, 2. 6.2010).

7 EIOPA Uputstvo o sistemu upravljanja (European Insurance and Occupational Pensions Authority,
Guidelines on system of governance, EIOPA BoS 14/253 EN, 1 January 2014), dostupno na adresi: https://
www.eiopa.europa.eu/publications/quidelines-system-governance_en 31.9.2024.

'8 OECD Uputstva o upravljanju u drustvima za osiguranje (OECD Guidelines on Insurer Governance,
Edition 2017), dostupno na adresi: https://web-archive.oecd.org/temp/2017-11-16/95651-48071279.pdf
31.8.2024.

' Osnovni principi osiguranja i zajednicki okvir za nadzor medunarodno aktivnih osiguravajucih grupa
(International Association of Insurance Supervisors, Insurance Core Principles and Common Framework
for the Supervision of Internationally Active Insurance Groups, Updated, November 2019), dostupno na
adresi: https://www.iaisweb.org/uploads/2022/01/191115-IAIS-ICPs-and-ComFrame-adopted-in-Novem-
ber-2019.pdf 31. 8. 2024.

2070, ¢l. 19. U daljim izlaganjima ce ovaj rad razmotriti pravila koja se odnose na akcionarska drustva za
osiguranje. Ne samo da je to naj¢e$ca forma drustva kod nas, vec se i na ostale forme i vrste drustava iz
oblasti osiguranja shodno primenjuju odredbe koje ureduju korporativno upravljanje u akcionarskom
drustvu za osiguranje. Retko se u teoriji i praksi raspravlja o uzajamnim drustvima za osiguranje. Vise o
nekim pitanjima upravljanja u toj formi u uporednom pravu vid. Henry Hansmann, The ownership and
governance of mutual insurance companies, 9 August, 2022, dostupno na adresi: https.//papers.ssrn.com/
sol3/papers.cfm?abstract_id=4186367 31.8.2024,27-32
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Ovde je re¢ o standardu koji je preuzet iz evropskih propisa. Na opsti nacin su
obuhvacena razli¢ita postupanja drustva za osiguranje nametanjem standarda
duZne paznje i opreznog i savesnog postupanja, umesto da se taksativno nabrajaju
dozvoljene ili ogranicene aktivnosti, kako je to bilo ranije predvideno u pravu EU.”
Zahtev zakonitog i paZljivog postupanja komplementaran je sa strogim pravilima
koja ureduju adekvatnost kapitala (kvantitativni aspekt regulative) i sistem upra-
vljanja drustvom (kvalitativni aspekt regulative), uz stalni nadzor nadzornog tela u
ovim klju¢nim oblastima.

Ovde nije re¢ o nekim posebnim duznostima koja, da nisu istaknuta, ne bi
obavezivala drustvo. Naime, ne treba posebno naglasiti da drustva svakako imaju
obavezu zakonitog, pa i poslovanja sa duznom paznjom. Isticanje opstih nacela
poslovanja govori o posebnom drustveno-politickom znacaju koji ima pruzanje
finansijskih usluga, medu kojima je i obavljanje delatnosti osiguranja. Zakonodavac
time naglasava ozbiljnost koju ocekuje od subjekata koji obavljaju ovu delatnost i
namece najstroze uslove poslovanja. Ne samo da obavezuje na postovanje impera-
tivnih propisa, ve¢ ukazuje i na znacaj uvazavanja pravila struke, obicaje i poslovnu
etiku i pojac¢anu paznju prilikom poslovnog odlucivanja.?? U ovoj oblasti, mnogo vise
nego drugima dolazi do izraZaja ne samo postovanje propisa i savesno postupanje,
vec i korporativna kultura, vrednosti kojima stremi drustvo i postovanje etickih
principa.?® Po pravilu ¢e sve te vrednosti dolaziti od uprave drustva i onih lica koja su
najvise odgovorna da obezbede sigurno i efikasno poslovanje drustva za osiguranje.
Zbog toga je i njihovo unapredenje i uskladenost sa pravilima dobrog upravljanja
od velikog znacaja za postizanje ciljeva koji se o¢ekuju od drustava za osiguranje.

Ipak, sve vedi broj i slozenost pravila i principa (narocito u razvijenom si-
stemu odrZivog upravljanja u drustvima za osiguranje) ¢ine poslovno odlucivanje
kompleksnijim i time tezim. Usled toga je i duznost da drustvo za osiguranje ne prekrsi
neko od vazecih pravila ili standarda postalo ozbiljan teret i izazov za lica koja vode
poslove drustva.?* Ovim nacelima poslovanja zakonodavac zapravo postavlja vise
standarde u obavljanju delatnosti, narocito prilikom donosenja poslovnih odluka.
Takode ukazuje i na interese kojima mora da se vodi drustvo za osiguranje. To nije
samo klasi¢no obavljanje delatnosti radi sticanja dobiti, ve¢ zahtevnije poslovanje

21 A.van den Hurk, M. Siri, 65.

22 U tom pravcu se sve ¢e$ce razume cilj privrednog drustva koji se zasniva na primarnom interesu
akcionara, s tim da on uklju¢uje osnovna nacela poslovne etike i odrzivog poslovanja. Guido Ferrarini,
,Corporate Purpose and Sustainability Due Diligence’, Sustainable Finance in Europe: Corporate Governance,
Financial Stability and Financial Markets (Eds. Danny Busch, Guido Ferrarini, Seraina Griinewald), Second
Edition, Palgrave Macmillan, Cham, 2024, 124.

2 A.van den Hurk, M. Siri, 44.

24 Nacelno, o uticaju ESG na poslovno odlucivanje i duznost paznje vid. Thilo Kuntz,,How ESG is weakening
the business judgement rule”, Research Handbook on Environmental, Social and Corporate Governance (Ed.
Thilo Kuntz), Edward Elgar Publishing, Cheltenham, UK — Northampton, MA, USA, 2024, 68-69.
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sa dodatnim duznostima za koje je nuzno stru¢no, odgovorno i savesno postupanje.
Pravo EU takode naglasava obavezu postovanja pravila koja su usvojena na osnovu
Direktive Solventnost Il i ustanovljava odgovornost ¢lanova uprave za njihovo po-
stovanje.” | Direktiva se u uredenju odgovornosti ¢lanova uprave znacajnije oslanja
na principe nego $to predvida konkretna pravila kako su to €inili raniji propisi, $to
se smatra da doprinosi jacanju te odgovornosti.?®

Shodno tome, definisanje interesa privrednog drustva koje obavlja poslove
osiguranja podrazumeva uskladenost sa ovim posebno naglasenim nacelom. Nacelo
zakonitog i pazljivog postupanja ¢e biti posebno vazno i prilikom procene da li su
odredena lica sa posebnim duznostima postupala u skladu sa tako definisanim
interesom drustva za osiguranje. O tome e vise redi biti kasnije.

2. Ucesce i kontrola u drustvima za osiguranje

lako Zakon o privrednim drustvima® detaljno ureduje pojmove povezanih
lica, znacajnog i vecinskog ucescéa, odnosno kontrole, ova pitanja posebno su detaljno
i Cesto stroze uredena pravilima Zakona o osiguranju. Posebna pravila definisu pove-
zana lica, opste pojmove uceséa u drugom licu, posebno i kvalifikovanog, znac¢ajnog
i kontrolnog ucesc¢a i pojam bliske povezanosti.?® Osim toga, ona ureduju uslove
uzajamnog ucesca i posledice sticanja u¢esc¢a u odredenom stepenu.

Razlog posebnog uredenja tih pitanja je visestruk. Pored potrebe pojacanog
nadzora nad onim licima koja imaju ucesce ili kontrolu nad drustvima za osiguranje i
uticaja na pravila o kapitalu, narocito su znac¢ajna u domenu korporativnog upravlja-
nja radi izbegavanja situacija sukoba interesa. Otud je definisanje u¢es¢a, kontrole i
povezanosti sa drustvom za osiguranje klju¢no radi uspostavljanja posebnih duznosti
odredenih lica prema drustvu za osiguranje.

Ipak, opravdano se moze postaviti pitanje da li je za posebno definisanje prava,
obaveza i duznosti u drustvu za osiguranje nuzno i posebno definisanje osnovnih
pojmova, kako to ¢ini Zakon o osiguranju, i uporedo sa postojec¢im definicijama u
opstem kompanijskom pravu.?® Pravila Direktive Solventnost Il drugacije su i, prema

% Direktiva Solventnost I, ¢l. 40.

% Paola Manes,,Corporate Governance, the Approach to Risk and the Insurance Industry under Solvency
IIY, Solvency II: A Dynamic Challenge for the Insurance Market (Eds. Mans Andenas, Renzo G. Avesani, Paola
Manes, Francesco Vella, Philip R. Wood), Mulino, Bologna, 2017, 114.

27 Zakon o privrednim drustvima — ZOPD, Sluzbeni glasnik RS, br. 36/2011,99/2011, 83/2014 - dr. zakon,
5/2015,44/2018,95/2018,91/2019i 109/2021.

2 70, ¢l. 28-30.

2 Tako je, vide¢emo, neke pojmove Zakon o osiguranju posebno regulisao, dok su pojedini pojmovi ili
ustanove koje koristi ostali bez definicije. Tako, na primer, pojam kontrole nije posebno definisan. To moze
da dovede do nesklada izmedu posebno definisanih i opstih pojmova iz Zakona o privrednim drustvima.
Zakon o osiguranju sadrzi samo posebnu definiciju kontrolnog ucesc¢a (kao u¢esée u drustvu od 50% ili
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nasem misljenju, bolje pristupila tom problemu, te taj propis izricito definise samo
one opste pojmove za koje onda vezuje tacno odredene i posebne posledice.®

a) Pojam ucesca i kontrole

Smatra se da jedno lice ima ucesc¢e u drugom licu kada ono posredno ili nepo-
sredno ima mogucnost efektivnog vrienja uticaja na upravljanje ili poslovnu politiku
drugog lica. Narocito je ima putem prava ili mogucnosti ostvarivanja prava glasa,
odnosnom uced¢em u kapitalu. Ipak, moguénost efektivnog uticaja na upravljanje i
poslovnu politiku mogu se zasnivati i na drugim okolnostima, uklju¢ujuci ugovorni,
poslovni ili drugi odnos sa tim licem.

Za razliku od opstih pravila kompanijskog prava, Zakon o osiguranju posebno
definise tzv. kvalifikovano ucesce u jednom pravnom licu kao ono u kome jedno lice
ima posredno ili neposredno pravo ili mogucnost ostvarivanja 10% ili vise prava
glasaili u¢esca u njegovom kapitalu. Takode, mogucnost efektivnog vrsenja uticaja
na upravljanje ili poslovnu politiku takode znaci postojanje kvalifikovanog u¢esé¢a.?’
Narodna banka Srbije je u Smernici br. 2 definisala preporuke radi dobrog korpo-
rativnog upravljanja koje se odnose na akcionare koji imaju kvalifikovano ucesce.
Insistira se na sigurnim metodama registracije i prenosa vlasnistva, pravovremenom
i redovnom informisanju, u¢es¢u u radu skupstine i glasanju, narocito kada odlucuju
o izboru i razreSenju ¢lanova uprave i prilikom raspodele dobiti.>

Znacajno je ucesce vezano za prag od 20% ili vise prava glasa, odnosno
ucesce u njegovom kapitalu. Znacajno ucesce postoji i kroz mogucnost efektivnog
vr$enja znacajnog uticaja na upravljanje ili poslovnu politiku pravnog lica.

Kontrolno ucesce ima lice sa 50% ili vise glasackih prava ili u¢es¢a u vlasni-
stvu pravnog lica. Osim toga, kontrolno je i u¢esce koje omogucuje imenovanje
vise od polovine ¢lanova organa upravljanja ili nadzora u pravnom licu ili daje
mogucnost efektivhog vrienja kontrolnog uticaja na upravljanje ili poslovnu
politiku pravnog lica. Kontrola se u ovom kontekstu konkretno vezuje, dakle, za
vecinsko ucesce u pravnom licu, kao i imenovanje ¢lanova organa u drustvu. Druge
vrste kontrole obuhvacene su opstom mogucnoscu efektivnog vrsenja kontrolnog

vi$e prava glasa ili kapitala drustva) koja ne odgovara pojmu kontrole iz Zakona o privrednim drustvima
iz ¢l. 62 st. 5, a ono svoju primenu ima ne samo radi utvrdivanja kontrolnog ucesca, vec i u druge svrhe
(npr. kod opstih pravila o duznostima u privrednom drustvu).

30 Na primer, Direktiva Solventnost Il ne definise opste pojmove kontrole, vecinskog ucesca itd., izuzev
pojma kvalifikovanog u¢esc¢a za koje onda vezuje posebne posledice — na primer, u nadzoru nad sticanjem
kvalifikovanog ucesca. Vid. ¢l. 13 st. 20 i 21, kao i ¢l. 24 Direktive Solventnost II.

31 Ovde nije dovoljno precizno predvidena razlika izmedu ucesca i kvalifikovanog uceséa, buduci da se
ono u oba slu¢aja definise kao,,moguénost efektivnog vrsenja uticaja na upravljanje ili poslovnu politiku
drugog lica”

32 Odsek Il: Prava akcionara Smernice br. 2.
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uticaja na pravno lice i ostavljaju Sirok prostor za okolnosti koje bi do nje mogle
da dovedu.®

Blisko su povezana ona fizi¢ka ili pravna lica kada medu njima postoji odnos
znacajnog ili kontrolnog ucesca ili trajna povezanost sa tre¢im licem putem kontrol-
nog ucesca. Ovaj posledniji slucaj bliske povezanosti upucuje na razlicite odnose
posrednih, narocito veza u grupi drustava.

Zakonodavac je, najzad, imao narocito potrebu i da definiSe posredno ucesce
pod kojim smatra situaciju kada jedno lice nema neposredno ucesce (vlasnistvo) u
drugom pravnom licu, iako postoji moguénost da efektivno ostvari u¢esée u upra-
vljanju ili kapitalu koriste¢i neposredno ucesce drugog lica. Nacin i uspostavljanje
koris¢enja tudeg ucesca nisu definisani, ali su to najcesce slucajevi posrednog ucesca
putem kontrole u (visestepenim) kontrolisanim drustvima.

b) Pojam povezanih lica

Zakon o osiguranju sadrzi Sirok krug lica kako bi ukazao na brojne odnose
kojima bi oni mogli da uti¢u na akcionarsko drustvo za osiguranje i njegovo poslo-
vanje.>* Otuda je definisanje povezanih lica od narocitog znacaja za uspostavljanje
standarda i postovanje pravila i principa dobrog korporativnog upravljanja. Defini-
sanje kruga ovih lica od znacaja je i za druga pravila (o kapitalu, o nadzoru itd.). Ipak,
poseban pojam povezanih lica (koji sadrzinski nije jednak opStem pojmu povezanih
lica iz Zakona o privrednim drustvima) nespretan je i neusaglasen sa drugim opstim
pravilima kompanijskog prava.*®

Pod povezanim licima definisana su medusobno povezana lica. Njihova
povezanost uspostavlja se upravljanjem, kapitalom ili na drugi nacin. Razlog pove-
zivanja medu licima je postizanje nekog zajednickog cilja, dok je njegova posledica
medusobni uticaj na poslovanje ili rezultate poslovanja ovih lica. Lista povezanih
lica je otvorena - te se posebno nabrajaju najées¢e veze. Medu njima su narocito
istaknute veze kojima se uspostavlja u¢esée u pravnom licu, moguénost uticaja na
finansijski polozaj drugog lica, odnosi iz razli¢itih ugovora (punomodje, ugovor o
radu ili ugovor o delu), li¢ni i porodi¢ni odnosi.

30 pojmu kontrole u opstoj teoriji kompanijskog prava vid. Tatjana Jevremovi¢ Petrovi¢, Grupe privrednih
drustava, Pravni fakultet Univerziteta u Beogradu, Beograd, 2014, 80-118.

3 70, ¢l. 30.

35 Primera radi, na drustva za osiguranje se shodno primenjuje deo Zakona o privrednim drustvima koji
ureduje posebne duznosti prema drustvu, iako je za primenu tih odredbi od znacaja i pojam povezanog
lica. Nasi autori uocili su ovaj nesklad i istakli da ne treba osporavati potrebu posebnih definicija pove-
zanih lica u specijalizovanim drustvima (uklju¢ujudi i drustva za osiguranje), ali da bi trebalo sistemski
pristupiti tom pitanju, te ih jedinstveno definisati. Jelena Lepeti¢, ,Povezana lica u poslovnom pravu’,
Pravo i privreda, br. 10-12/2015, 21-23, 28-29, 38.
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Kao lica povezana za akcionarskim drustvom za osiguranje navedeni su ¢la-
novi grupe drustava u kojoj se to drustvo nalazi, ¢lanovi njihovih uprava i lica koja
su porodi¢nim odnosima ili u¢es¢em (vlasnistvom), odnosno kontrolnim uces¢em
neposredno ili posredno povezani sa tim licima.

¢) Prava akcionara u drustvima za osiguranje

U smernicama Narodne banke Srbije radi unapredenja korporativnog upra-
vljanja usvojeno je nekoliko vaznih preporuka kojima se drustva za osiguranje podsticu
da osiguraju puno uzivanje prava akcionara uz postovanje njihovog ravhopravnog
tretmana.* Posebno se naglasava potreba zastite manjinskih akcionara, objavljivanje
politike dividendi, naknada, informacija o institucionalnim investitorima, kontroli u
drustvu za osiguranje i sporazumima akcionara. Preporucuje se podsticanje ucesca
akcionara u radu drustva, uz ravnopravni tretman svih akcionara iste vrste akcija,
domacih i stranih akcionara, kontrolnih i spoljnih akcionara.

3. Organi akcionarskog drustva za osiguranje

Najvazniji organizacioni oblik drustva koje obavlja delatnost osiguranja
predstavlja drustvo za osiguranje (ili reosiguranje) u formi akcionarskog drustva.?”
Njegovi organi organizovani su prema modelu dvodomnog upravljanja, i ¢ine skup-
$tinu, nadzorni odbor i izvr$ni odbor.*® Organizacija i pravila o radu organa akcionar-
skog drustva za osiguranje u velikoj meri se oslanjaju na opsta pravila kompanijskog
prava, i otud ovde znacajnu primenu ima, osim Zakona o osiguranju koji ureduje
opsta pravila o strukturi i nadleznostima organa akcionarskog drustva za osiguranje,
i Zakon o privrednim drustvima. Vazne su i smernice kojima Narodna banka Srbije
podstice drustva za osiguranje da unaprede pravila korporativnog upravljanja.

Ipak, klasi¢ni model upravljanja drustvom ne moze se do kraja primeniti na
drustva za osiguranje, imajudi u vidu njihovu delatnost. Naime, akcionarska drustva
za osiguranje i drugi subjekti u delatnosti finansijskih usluga imaju najvaznije mesto
medu ucesnicima na trzistu. Osim toga imaju vaznu ulogu u stabilnosti finansijskog
sistema. Najzad, vrse znacajnu drustvenu ulogu. Zbog toga je i obavljanje njihove

3 QOdsek Il lll: Prava akcionara i Ravnopravan tretman akcionara Smernice br. 2.

37 Osim te forme, Zakon o osiguranju omogucava da se drustvo za osiguranje (ali ne i reosiguranje) osnuje
i kao drustvo za uzajamno osiguranje. O formama drustava za osiguranje, i uopste radi obavljanja poslova
osiguranja vid. ¢l. 20 Zakona o osiguranju. Odredbe o organima, upravi i ¢lanovima uprave posebno su
uredeni za akcionarsko drustvo za osiguranje, ali se shodno primenjuju na akcionarsko drustvo za reo-
siguranje i drustvo za uzajamno osiguranje (¢l. 80 Zakona o osiguranju). U daljem tekstu nec¢e posebno
biti re¢i o ovim dvema formama, ve¢ ¢e biti re¢i samo o akcionarskom drustvu za osiguranje. Takode neée
posebno biti reci ni o drustvima za posredovanje u osiguranju, niti o drustvu za zastupanje u osiguranju.
3% 70, ¢l. 50.
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delatnosti mnogo vise usmereno ostvarivanju Sirih, drustvenih ciljeva, narocito
korisnika usluga osiguranja. To je razlog da zakonodavac posebnu paznju okrece ka
kvalitetnijem i sigurnijem upravljanju u drustvima za osiguranje. Posebno se bavi
strukturom organa i sastavom njihovih ¢lanova, sa namerom da obezbedi nezavisno
upravljanje i kontrolu kvalifikovanih lica.*® Za sva drustva u finansijskom sektoru po-
sebno je vazna struktura i narocito kvalifikacije ¢lanova uprave. U njima, vise nego u
obi¢nim drustvima, postoji manja konkurencija, iako je oblast znacajnije regulisana,
a obavljanje delatnosti daleko je sloZenije od delatnosti van finansijskog sektora.*

Najzad, kod ovih drustava poseban znacaj imaju pravila o objavljivanju in-
formacija, i narocito transparentnosti — ali ne samo u klasi¢chom smislu objavljivanja
iz opste teorije kompanijskog prava i radi zastite interesa akcionara ili poverilaca i
drugih lica.*' Ovde je, zapravo, transparentnost u funkciji lakseg i efikasnijeg organi-
zovanja nadzora nad delatnostima drustva za osiguranje.*? Takode, narocito je kod
drustava za osiguranje izraZzena potreba upravljanja rizikom i nadzor nad njegovim
sprovodenjem, te stroga podela nadleZznosti i unutrasnja kontrola predstavljaju
klju¢ne funkcije u korporativnom upravljanju drustava za osiguranje.*®

a) Struktura organa i njihove nadleznosti

Skupstinu akcionarskog drustva za osiguranje Cine svi akcionari drustva. Njen
delokrug obuhvata brojna statusna pitanja, odlucuje o kapitalu drustva i njegovom
povecanju i smanjenju, imovinskim i pitanjima koja se ticu poslovnih rezultata
drustva.** U odnosu sa drugim organima najvazniji delokrug skupstine predstavlja
imenovanje i razreSenje ¢lanova nadzornog odbora drustva. Imperativno pravilo za-
branjuje prenos posebno predvidenih nadleznosti akcionarskog drustva za osiguranje
na druge organe, ¢ime se postize stroga podela nadleznosti u ovoj formi drustva.

Nadzorni odbor akcionarskog drustva za osiguranje Cine najmanje tri ¢lana
koje imenuje i razreSava skupstina. U delokrug nadzornog odbora ulaze pitanja o
poslovnim ciljevima, strategiji i poslovanju drustva za osiguranje, vazne izborne
nadleznosti, bududi da imenuju, vrse nadzor nad radom, odreduju naknade za

3 K. J.Hopt, 13, 18.

4 Jonas Abraham Akuffo, Corporate Governance and Accountability of Financial Institutions: The Power and
Illusion of Quality Corporate Disclosure, Palgrave Macmillan, 2020, 40.

410 osnovnim funkcijama objavljivanja u kompanijskom pravu vid. vise Tatjana Jevremovi¢ Petrovic,
,Obavezno objavljivanje kao instrument zastite poverilaca u kompanijskom pravu’, Pravo i privreda, br.
4-6/2011, 187-215.

4 K. J.Hopt, 24.

4 U tom kontekstu klju¢nom se smatra uloga odbora direktora. Vid. Danny Busch, Guido Ferrarini, Gerard
van Solinge, ,Governing Financial Institutions: Law and Regulation, Conduct and Culture”, Governance
of Financial Institutions (Eds. Danny Busch, Guido Ferrarini, Gerard van Solinge), Oxford University Press,
Oxford, 2019, 13.

4 70, ¢l. 52.
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rad i razreSavaju ¢lanove izvrsnog odbora drustva, imenuju i razreSavaju aktuara
drustva, predlazu skupstini drustvo za reviziju i daju i opozivaju prokuru; brinu o
poslovnoj politici, izveStavanju o poslovanju drustva i sistemu internih kontrola i
strategiji, uspostavljanju sistema upravljanja rizicima i nadzorom nad njim. Takode
imaju znacajne nadleznosti u radu skupstine drustva, emisiji akcija i odlucivanju o
taksativno navedenim pitanjima vezanim za imovinska pitanja i kapital drustva. Od
pravila dobrog korporativhog upravljanja posebno su vazne njihove nadleznosti u
pogledu izbegavanja ili re3avanja sukoba interesa akcionara, povezanih i drugih lica
sa duznostima prema drustvu.

Izvrini organ akcionarskog drustva za osiguranje Cini izvr$ni odbor sa najma-
nje dva ¢lana. Osim zastupanja koje je u nadleznosti predsednika izvrinog odbora,
najvaznije nadleznosti ovog organa su u vodenju poslova i nadzoru u organizaciji
drustva i aktivnostima zaposlenih.* Ima rezidualni krug nadleznosti u pitanjima koja
nisu u nadleznosti skupstine i nadzornog odbora. Na ovom organu lezi posebna
duznost u pravilnoj organizaciji poslovanja, i narocito potrebi formiranja komisija
i drugih tela koja ¢e unaprediti rad odbora i olaksati komunikaciju i razmenu infor-
macija i politika unutar drustva.

b) Imenovanje i razresenje lica za ¢lanove organa uprave

Radi jednostavnijeg regulisanja brojnih pitanja koja se odnose na lica koja
¢ine ¢lanove organa nadzornog i izvrinog odbora Zakon o osiguranju definise da
upravu akcionarskog drustva za osiguranje ¢ine nadzorni i izvrsni odbor, a zatim
posebno predvida uslove pod kojima jedno lice moze biti imenovano za ¢lana
ovih odbora.*

Predvideni su uslovi za obavljanje funkcije ¢lana uprave kroz pravilo tzv. fit
and proper. Pravilo potice iz prava EU i ustanovljeno je radi definisanja minimalnih
uslova i standarda za imenovanije lica koja obavljaju odredene funkcije u drustvima
za osiguranje, ali i drugim subjektima koji obavljaju delatnosti finansijskih usluga.
Posebno se kod lica koja efektivno upravljaju drustvom ili u njemu imaju vodedi po-
loZaj zahteva da sve vreme ispunjavaju profesionalne kvalifikacije, znanje i iskustvo
koje je neophodno za oprezno i savesno upravljanje (i podvodi ga pod pojam fit).
Osim toga, od tih lica zahteva se i da imaju dobru poslovnu reputaciju i integritet
(kao element pojma proper).”” Pod tim se dalje obrazlaZe potreba procene postenog
i finansijski razumnog postupanja lica koje se imenuje na osnovu njegovih li¢nih
karakteristika, kao i privatnog i profesionalnog postupanja.*®

4 Z0, ¢l. 57-58.

4 70, ¢l.59,st. 1162

47 Direktiva Solventnost Il, ¢l. 42.

4 Delegirani akti Evropske komisije 2015/35, ¢l. 273, st. 4.
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U drustvima koja obavljaju delatnost osiguranja u EU ovaj uslov ima $iri
domasaj i odnosi se na sva lica koja se nalaze na najvaznijim pozicijama u drustvu.
To su osim akcionara i druga lica koja efektivno upravljaju drustvom ili zauzimaju
vodece pozicije na mestima sa kojih se upravlja tim i drugim licima u grupi.** Pojam
lica koja efektivno upravljaju drustvom $iri je od ¢lanova odbora (¢lanova uprave) i
smatra se da obuhvata i lica na vodecim pozicijama van odbora.*® Takode se odnosi
na ona lica koja zauzimaju klju¢ne pozicije u drustvu. Pod njima se smatraju najma-
nje oni na pozicijama u sistemu upravljanja - lice zaduZeno za upravljanje rizikom,
uskladenost, interni nadzor i aktuarsku funkciju.’’

Delegiranim aktom Evropske komisije se dalje razraduje pravilo fit and proper.
Istice se da se radi procene moraju uzeti stru¢ne i druge profesionalne kvalifikacije,
znanje i iskustvo u oblasti osiguranja ili finansijskom sektoru i posebne duznosti koje
je lice obavljalo do tada u prethodnom radnom iskustvu.>? Takode je nuzno voditi
racuna o razlicitoj stru¢nosti i kvalifikacijama ¢lanova odbora kako bi oni profesio-
nalno mogli da organizuju upravljanje i nadzor u drustvu.

Uloga tih lica u drustvu je proaktivna i podrazumeva da nije dovoljno da
se prilikom dono3enja odluka ¢lanovi uprave oslanjaju na informacije koje dolaze
od zaposlenih u drustvu, narocito onih koji imaju visoke pozicije, ali nisu ¢lanovi
uprave u uzem smislu reci.>* U teoriji se raspravlja u kojoj meri je utemeljen zahtev
proaktivne uloge ¢lanova uprave u vazec¢im evropskim propisima, ali i u kojoj meri
takvo postupanje moze da steti efikasnosti i osnovnom nacelu upravljanja u drustvi-
ma za osiguranje koji podrazumevaju strogu podelu nadleznosti medu organima
drustva.>® Najzad, za razliku od drugih finansijskih institucija, pravo EU ne zahteva
kod drustava za osiguranje kriterijume koji se odnose na njihovu licnu nezavisnost
i samostalno odlucivanje, kao ni zahteve u pogledu vremena koje ova lica imaju i
mogu da posvete u obavljanju svojih duznosti.*

Zakon o osiguranju definise standard fit and proper kroz zahtev da ¢lan
uprave mora imati dobru poslovnu reputaciju i odgovarajuce kvalifikacije, znanje i
iskustvo koji su potrebni za obavljanje ove funkcije.’” U teoriji se naglasava znacaj

4 Recital 34 i ¢l. 26 Direktive Solventnost II.

50 Detaljno o tome, i sa nedoumicama u preciznom domasaju, vid. Danny Busch, Iris Palm-Steyerberg,
,Fit and Proper Requirements in EU Financial Regulation: Towards More Cross-Sectoral Harmonization”,
Governance of Financial Institutions (Eds. Danny Busch, Guido Ferrarini, Gerard van Solinge), Oxford Uni-
versity Press, Oxford, 2019, 190-191.

1 Ibid.

2 Delegirani akti Evropske komisije 2015/35, ¢l. 273, st. 2.

53 Delegirani akti Evropske komisije 2015/35, ¢l. 273, st. 2.

>4 A.van den Hurk, M. Siri, 49.

5 Ibid., 50.

% Vise o tim kriterijumima kod drugih finansijskih institucija D. Busch, I. Palm-Steyerberg, 199-201.

7 Detaljna pravila o ispunjenosti ovog uslova razradila je Narodna banka Srbije i u tom cilju regulisala
ovo pitanje Odlukom o sprovodenju odredaba Zakona o osiguranju koje se odnose na izdavanje dozvole
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ovih objektivnih (stru¢ne kvalifikacije i iskustvo) i subjektivnih (poslovno postenje
i integritet) uslova i razmatra mogu¢nost licenciranja kandidata za ¢lanove uprave
u drustvima za osiguranje.®®

To je ujedno jedini poseban pozitivni uslov za imenovanje lica za obavljanje
funkcije ¢lana uprave. Medutim, brojni su negativni uslovi za imenovanje, uklju¢ujuci
i tzv. diskvalifikaciju lica da obavlja funkcije ¢lana uprave. Od negativnih uslova, to su
pravnosnazna osuda za krivi¢no delo na bezuslovnu kaznu zatvora ili kazneno delo
koje lice ¢ini nepodobnim da obavlja funkciju ¢lana uprave i pravnosnazno izrecena
mera zabrane obavljanja delatnosti. Diskvalifikacija da jedno lice bude ¢lan uprave
postoji ukoliko je to lice bilo ovladéeno za zastupanje i predstavljanje pravnog lica ili
¢lan njegovog organa upravljanja na dan oduzimanja dozvole za rad pravnom licu
iz finansijskog sektora na dan ili Sest meseci pre toga ili na dan uvodenja prinudne
uprave ili pokretanja postupka stecaja ili prinudne likvidacije. Svrha diskvalifikacije
pre svega je radi zastite javnog interesa.>® Takode, ¢lan uprave ne moze biti ni lice
kome je u poslednje tri godine oduzeta saglasnost za obavljanje funkcije ¢lana organa
upravljanja/druge funkcije, ili je razreseno duznosti ¢lana uprave.

Od drugih smetnji za imenovanje posebno se naglasava da lice ne moze biti
povezano sa pravnim licem u kome akcionarsko drustvo za osiguranje ima vise od
5% ucesca u kapitalu ili u¢esca u pravu glasa. Ne sme biti ni ¢lan organa upravljanja
ili nadzora ili prokurista u drugom drustvu za osiguranje/reosiguranje ili drugom licu
iz finansijskog sektora, osim u slu¢aju kada je re¢ o ¢lanovima uprave koji su ¢lanovi
uprave ili nadzora kontrolisanog zavisnog drustva.

Dodatno se od ¢lanova nadzornog i izvrinog odbora zahteva da najmanje
jedan ¢lan mora aktivno da zna srpski i ima prebivaliste u RS, dok ostali ¢lanovi

za obavljanje poslova osiguranja/reosiguranja i pojedinih saglasnosti Narodne banke Srbije, Sluzbeni
glasnik RS, br. 55/2015, ispravka 69/2015, 36/2017, 29/2018 i 44/2024. Predvideno je da se pod dobrom
poslovnom reputacijom misli na li¢ni, profesionalni i moralni integritet koji bi tom licu omogudio da
obavlja svoju duznost posteno i savesno — s paznjom dobrog privrednika i u skladu s pravilima sigurnog
i dobrog poslovanja. Pored pokazatelja prema kojima se procenjuju ovi kvaliteti, postoji izri¢ito naveden
krug okolnosti u slucaju kojih ¢e se smatrati da lice nema dobru poslovnu reputaciju.

U odeljku koji razraduje blize uslove za davanje prethodne saglasnosti za obavljanje funkcije ¢lana uprave
drustva za osiguranje predvideno je da se kao pokazatelj odgovarajuce stru¢ne kvalifikacije, znanja i
iskustva uzima najmanje prvi stepen visokog obrazovanja na osnovnim akademskim studijama u trajanju
od najmanije Cetiri godine, tri godine radnog iskustva na rukovodeé¢em poloZaju u drustvu iz finansijskog
sektora ili pet godina radnog iskustva u oblasti osiguranja i finansija ili rukovodec¢em polozaju na poslo-
vima znacajnim za poslovanje drustva. Medu dokumentima koja se dostavljaju radi dokaza ispunjenosti
uslova zahteva se i pismo preporuke odgovornog lica ili organa pravnog lica kod koga je predlozeni
kandidat bio zaposleni ili angaZovan - ¢ime se podvlaci subjektivni element u proceni reputacije, znanja i
iskustva. Najzad, Narodna banka Srbije prilikom utvrdivanja da li kandidat ispunjava uslove za obavljanje
funkcije ¢lana uprave procenjuje sposobnost ovog lica uzimanjem u obzir svih uslova i stoga je u okviru
diskrecionih ovlas¢enja ovog organa. Tacka 25-29.

%8 Natasa Petrovi¢ Tomi¢, Pravo osiguranja: Sistem, Knjiga |, Sluzbeni glasnik, Beograd, 2019, 197-198.

% Ibid., 201.
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izvrdnog odbora moraju imati boraviste u RS. Svi ¢lanovi izvrinog odbora moraju
biti zaposleni sa punim radnim vremenom u akcionarskom drustvu za osiguranje u
kome vrse funkciju ¢lana tog odbora.

¢) Nezavisni ¢lanovi nadzornog odbora

Od posebnih pravila koja namecu ozbiljnije standarde korporativnog upravljanja
ovde narocito vredi istaci znacajniji broj nezavisnih ¢lanova nadzornog odbora. Najjed-
nostavnije re¢eno, uloga nezavisnih ¢lanova odbora ima ulogu podsticanja nezavisnog
donosenja odluka nadzornog odbora.®’ U teoriji korporativnog upravljanja se postojanje
nezavisnih ¢lanova u upravi smatra odluc¢uju¢om odredbom kojom se zadire u sastav
organa drustva.’’ Obaveza postojanja nezavisnih lica leZi u potrebi zastite interesa odrede-
nih lica - ovde posebno pored akcionara i interesa korisnika osiguranja — od negativnog
uticaja narocito izvr3nih, ali i svih drugih direktora ¢ije postupanje ne bi bilo nezavisno.?

Opsta pravila kompanijskog prava zahtevaju da javna akcionarska drustva
moraju imati najmanje jednog nezavisnog direktora u jednodomnom sistemu upra-
vljanja, odnosno najmanje jednog nezavisnog ¢lana nadzornog odbora u sistemu
dvodomnog upravljanja.® Za razliku od toga, njihov broj je visi u akcionarskim drustvi-
ma za osiguranje, gde prema odredbama Zakona o osiguranju ¢ine najmanje trecinu
¢lanova nadzornog odbora.** Ipak, smatra se da je zahtev za postojanjem veceg broja
nezavisnih direktora u drustvima iz finansijskog sektora daleko manje znac¢ajan od nji-
hovog profesionalnog i stru¢nog znanja i iskustva, izuzev za pitanja sukoba interesa.®®

Posebno se medu smernicama radi uspostavljanja boljeg korporativnog
upravljanja preporucuje da drustvo za osiguranje utvrdi nac¢in izbora i razreSenja ne-
zavisnih ¢lanova nadzornog odbora tako da obezbede zastitu manjinskih akcionara.
To drustvo moze uciniti, na primer, putem pravila o kumulativnom glasanju prilikom
imenovanija tih lica. Takode bi nezavisnim ¢lanovima nadzornog odbora trebalo
pruziti mogucnost aktivnog uceséa u donosenju odluka i laksi pristup informacijama.

d) Spoljni nadzor NBS u pitanjima korporativnog upravljanja
U obavljanju delatnosti osiguranja drustva za osiguranje nalaze se pod

nadzorom Narodne banke Srbije. Nadzor postoji u brojnim pitanjima osnivanja,
zakonitosti poslovanja, postupanja prema korisnicima usluga osiguranja, i uopste

60 A.van den Hurk, M. Siri, 46.

51 K. J.Hopt, 24.

2 |bid., 25.

63 ZOPD, ¢l. 3921 437.

6 700, ¢l. 54, st. 2.

% K. J.Hopt, 26.

% QOdsek Ill: Ravnopravan tretman akcionara Smernice br. 2.
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sprovodenju politika, zahteva radi obezbedenja i zastite kapitala, likvidnosti i sol-
ventnosti drustva za osiguranje. Takode je moguce i da obuhvati nadzor na drugim
pravnim licima koja su povezana sa drustvom za osiguranje.®’ U sferi korporativnog
upravljanja nadzor se vrsi u kontroli ispunjenosti uslova od znacaja za ovu oblast,
narocito u odnosu na lica koja obavljaju funkciju ¢lana uprave. Nadzor obuhvata i
primenu sistema upravljanja u drustvu.®®

Vazan segment nadzora Narodne banke Srbije postoji prilikom imenovanjai
nadzora nad radom uprave drustva za osiguranje. Prilikom imenovanja ¢lana uprave
neophodna je prethodna saglasnost Narodne banke Srbije, bez koje je imenovanje
nistavo.®® Posebno je vazno ovlaséenje Narodne banke na oduzimanje saglasnosti
za obavljanje funkcije ¢lana uprave ne samo u onim slu¢ajevima kada lice ne is-
punjava sve predvidene uslove, vec i u slu¢aju kada to lice ne postupa u skladu sa
obavezama ¢lana uprave ili ako se oceni da su se stekli uslovi za uvodenje prinudne
uprave.”” Rec je o diskrecionom ovlas¢enju koje u pogledu izricanja nadzorne mere
ima Narodna banka Srbije.”!

Radi uvecane kontrole u ispunjenju uslova za obavljanje funkcije ¢lana upra-
ve i radi umanjenija rizika od situacija u kojima bi mogao da postoji sukob interesa,
predvidene su za ¢lana uprave posebne duznosti obavestavanja Narodne banke
Srbije. Narocito se odnose na imenovanje i prestanak funkcije tog lica u organu
upravljanja ili nadzora drugih pravnih lica. Takode je ¢lan uprave duzan da Narodnu
banku Srbije obavesti i o pravnim poslovima kojima je on ili ¢lan njegove porodice
stekao neposredno ili posredno akcije ili udele pravnog lica ¢ime je u njemu uve-
c¢ao ili smanjio svoje ili kvalifikovano ucesce ¢lana porodice. Narodna banka Srbije
ovlascéena je da prilikom nadzora nad poslovanjem drustva za osiguranje nalozi
razreSenje i suspenziju ¢lanova uprave ili uvede prinudnu upravu, a ovlaséena je i
da izrice drustvu za osiguranje i odgovornim licima novcane kazne.”?

e) Sistem upravljanja

U osnovi propisa EU koji ureduje upravljanje drustava za osiguranje stoji efek-
tivan sistem upravljanja koji omogucava oprezno i savesno vodenje poslova drustva.
Jedan od najvaznijih aspekata poslovanja kod svih drustava u finansijskom sektoru
koja su izlozena posebnim i znacajnijim rizicima ne predstavlja eliminisanje rizika

7 70, ¢l. 187, st. 1-2.

% 70, ¢l.13.

© 70, ¢l.61,st. 1.

70 70, ¢l. 64, st. 1. Ovo su, inace, osnove efektivnog sistema upravljanja koji se na nivou EU smatra klju¢nim
radi ostvarenja ciljeva regulisanja i nadzora u delatnostima osiguranja. Pod uticajem pravila iz Direktive
Solventnost Il, osnova su sistema upravljanja i u nasem pravu.

71 N. Petrovi¢ Tomi¢, 200-201.

72 70,¢1197,cr. 1,t. 517, ¢l. 204 i 206.
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u poslovanju, ve¢ njihovo poznavanje, razumevanje i narocito upravljanje rizicima.”?
U razli¢itim delatnostima iz oblasti finansijskog poslovanja, iako pojacani, rizici se
medusobno razlikuju prema delatnosti koju drustva obavljaju. Zbog toga postoje
posebni rizici u drustvima za osiguranje, medu kojima je svakako specifican onaj koji
proizlazi iz prirode njihove delatnosti - rizik osiguranja.”* Sastoji se u predvidanju,
prikupljanju i rasprsivanju rizika, narocito sa pojedinca (potrosaca ili poslovnog
subjekta) na neko drugo lice ili grupu lica.”® Usled toga mu je izraZzena socijalna
funkcija, ali i odgovornost u prevenciji i podsticanju umanjenja odredenih rizika.
Takode, na drustva za osiguranje znacajno uticu trzidni, rizik likvidnosti i drugi
poslovni rizici.”¢ Ti rizici su u bliskoj vezi sa zahtevima za formiranjem i odrzanjem
kapitala koji postavlja Direktiva Solventnost Il, a pod njenim uticajem i domace pravo.
Najzad, podsticanjem ucesca drustava za osiguranje na trzistu kapitala dodatno se
uvedavaju rizici sa kojima posluju, te su zajedno sa drugim ucesnicima na finansijskom
trzistu izloZeni i drugim, sistemskim rizicima, posebno u onim situacijama kada su
organizovani u grupe u kojima ¢lanice obavljaju razli¢ite finansijske usluge.”
Pravilno uocavanje, procena i upravljanje rizikom lezi u osnovi sigurnog
poslovanja drustava za osiguranje, i time postaje jedna od centralnih tema njihovog
dobrog upravljanja. Kako bi obezbedili kvalitetno sagledavanje i upravljanje rizici-
ma i uopste upravljanje i kontrolu drustava za osiguranje klju¢ne odlike efektivnog
sistema upravljanja ¢ine adekvatna i transparentna organizaciona struktura sa stro-
gim razgrani¢enjem i podelom nadleznosti i efikasan sistem prenosa informacija.’®
Ipak, u teoriji se isti¢e da iako klju¢ne, to ne moraju da budu i jedine odlike sistema
upravljanja, tako da je moguce identifikovati pored njih i druge.” Sistem upravljanja
mora biti srazmeran prirodi, velicini i slozenosti delatnosti koje obavljaju drustva za
osiguranje. Taj zahtev izuzetno je vazan, budu¢i da obezbeduje proporcionalnost i
prilagodava zahteve upravljanja kao i adekvatnosti kapitala prema veli¢ini drustva
i poslovima i delatnostima kojima se bave.?’ To narocito odgovara shvatanju da re-
gulativa mora da bude balansirana i ne sme da optereti drustvo detaljima kako ¢e
upravljati svojim rizicima.?' Drustvo za osiguranje mora da obezbedi sistem koji je
za njega adekvatan, dok uprava mora da obezbedi i nadzire njegovo sprovodenje.

73 P.Manes, 100.

74 Vise o razlikama izmedu rizika kojima su izloZene razlicite finansijske institucije vid. /bid., 105.

7> A.van den Hurk, M. Siri, 56.

76 Vise o razli¢itim funkcijama finansijskih organizacija i vezi sa rizicima u njihovom poslovanju vid. G.
Ferrarini (2017), 4-6.

77 P.Manes, 106-107.

78 Direktiva Solventnost Il, ¢l. 41, st. 1i 2.

79 A.van den Hurk, M. Siri, 53.

8 Ibid., 50; P. Manes, 112. Kod nas, ovi zahtevi posebno su uredeni delom zakona koji obezbeduje sredstva
i adekvatnost kapitala u Glavi V Zakona o osiguranju.

8 G. Ferrarini (2017), 18.
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Ipak, insistira se na opStem regulatornom okviru, i ovlas¢enju nadzornog tela da
periodi¢no kontrolise adekvatnost sistema upravljanjem rizikom.®

Svim klju¢nim odlikama sistema upravljanja je zajednic¢ko da zahtevaju od
lica koja su za njih zaduZena posebne standarde i uslove za obavljanje delatnosti,
nadzorno telo ima uvid u to koja lica obavljaju ove funkcije, i mora biti obavesteno
o svim promenama. Najzad, klju¢ne funkcije podlezu strogim uslovima da bi mogle
da se prenesu ili povere na obavljanje tre¢im licima.®

Prema Zakonu o osiguranju drustvo za osiguranje mora da obezbedi efikasni
sistem upravljanja, u koji ulaze upravljanje rizikom, sistem internih kontrola, interna
revizija i aktuarstvo.* Taj sistem takode je uslovljen veli¢cinom i obimom aktivnosti,
i narocito vrstama osiguranja koje drustvo obavlja.

Drustvo za osiguranje mora da obezbedi sistem upravljanja rizicima. Ovo je
jedan od najvaznijih savremenih aspekata upravljanja u drustvima za osiguranje, i
narocito je izrazen u evropskim pravilima koja su se razvila nakon ekonomske krize,
ukljucujucii odredbe iz Direktive Solventnost I1.% Drustvo za osiguranje mora da ra-
zvije i primeni razli¢ite strategije, procese i procedure kako bi efikasno identifikovalo,
procenilo i merilo rizike i njima adekvatno upravljalo.?¢ Pored toga, dobro korpora-
tivno upravljanje zasniva se na efikasnom sistemu unutrasnje (interne) kontrole. Ovaj
deo sistema upravljanja je, po uzoru na pravila EU, razli¢it od upravljanja rizikom,
iako je sa njim svakako povezan, i ogleda se u obezbedenju postovanja svih propisa
koji se primenjuju na drustvo za osiguranje i eflkasnom poslovanju radi ostvariva-
nja njegovih ciljeva.” Prema odredbama Zakona o osiguranju, to znaci postojanje
odgovarajucih administrativnih i drugih procedura, postupaka i radnji koje uprava
organizuje i primenjuje shodno prirodi, sloZzenosti i rizicnosti posla.

U drustvu za osiguranje nuzno je organizovanje samostalne i nezavisne
interne revizije koja se obavlja u posebno organizovanom delu drustva.té Drustvo za
osiguranje angazuje najmanje jedno lice sa punim radnim vremenom radi vrsenja
interne revizije. Interni revizor ne moze biti ¢lan uprave, niti je ovlas¢en da obavlja
druge poslove u drustvu za osiguranje koji mogu da budu predmet interne revizije.
Interna revizija odgovorna je za svoj rad neposredno nadzornom odboru. Dakle,
upravljanje i kontrola viSestepeno su i hijerarhijski organizovane.

Najzad, drustvo za osiguranje angazuje lice u svojstvu ovlascenog aktuara
radi obavljanja aktuarskih poslova.?’ Imenuje ga i razreSava nadzorni odbor drustva

82 Ibid.

8 Navedeno prema A. van den Hurk, M. Siri, 53.

8 70, ¢l. 147.

85 Direktiva Solventnost Il, ¢l. 44.

8 Vid. posebno odeljak 2 Glave VI Zakona o osiguranju.
87 A.van den Hurk, M. Siri, 63.

8 Z0, ¢l. 154.

8 70, ¢l.161.
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za osiguranje. Za to lice ne sme biti imenovano lice koje je ¢lan uprave ili interni re-
vizor. On mora biti nezavisan i samostalan u obavljanju svojih poslova, te je nadzor
nad radom ovlas¢enog aktuara poveren Narodnoj banci Srbije.

f) Spoljna revizija

Vazna provera finansijskih rezultata drustva za osiguranje vrsi se kroz objek-
tivnu, stru¢nu i nepristrasnu reviziju.”® Osnovni cilj uvodenja takve ocene vrsi se radi
provere rada drustva za osiguranje, i narocito njegove uprave. Otud leZi i poseban
znacaj ove kontrole u sistemu razvijenog korporativnog upravljanja.

U drustvu za osiguranje reviziju obavljaju licencirani ovlas¢eni revizori
zaposleni u drustvu za reviziju. Osnovni cilj revizije predstavlja misljenje drustva
za reviziju da li su finansijski izvestaji drustva za osiguranje sastavljeni u skladu sa
propisima i da li objektivno i istinito prikazuju finansijsko stanje drustva, rezultate
poslovanja i poslovne tokove. Izbor drustva za reviziju vrsi drustvo za osiguranje na
osnovu prethodne saglasnosti Narodne banke Srbije.

g) Naknade

Naknade ¢lanova uprave mogu da dovedu do sukoba interesa izmedu tih
lica na jednoj i drustva i njegovih akcionara na drugoj strani. Narocito su u centar
paznje korporativnog upravljanja dosle nakon ekonomske krize, te je znacajan broj
odredbi koje poslednjih godina pokusavaju da ih urede.®' Zakon o osiguranju takode
nije propustio da posebno regulise naknade. Njegovim odredbama predvideno je da
¢e najmanje jednom godisnje skupstina razmatrati pismene informacije o zaradama,
naknadama i drugim primanjima ¢lanova uprave (nadzornog i izvrSnog odbora) i
predlogu nadzornog odbora o zaradama, naknadama i drugim imovinskim koristima
za narednu poslovnu godinu.” Na ovom mestu takode je uspostavljena i obaveza da
se skupstina informise i razmotri ugovore zakljucene izmedu akcionarskog drustva
za osiguranje i ¢lanova uprave ili sa njima povezanih lica ukoliko su na taj nacin
stekli imovinsku korist.

U ovom pitanju narocito su odredbe na nivou EU razradene pravilima
Delegiranog akta Evropske komisije.”* Medu osnovnim nacelima stoji da se politika
i praksa naknada posebno vezuju za strategiju i praksu upravljanja rizicima, kao

% 70, ¢l. 182-186.

91 Naknade nisu posebno regulisane Direktivom Solventnost Il iz 2009. godine, iako jesu detaljno u
Delegiranom aktu Evropske komisije iz 2015. godine. U teoriji se to objasnjava ¢injenicom da se intere-
sovanje za problem naknada narocito uvecalo tek nakon ekonomske krize. A. van den Hurk, M. Siri, 56.

%2 70, ¢l. 60.

% Delegirani akt Evropske komisije 2015/35, ¢l. 275.
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i dugorocne ciljeve drustva i njegove poslovne rezultate. Nuzno je da sadrze jasne
i transparentne mere kojima se izbegava sukob interesa, otklanja diskriminacija
i kojima se insistira na razumnoj politici vodenja poslova drustva i preduzimanja
rizika. Ohrabruje se formiranje posebne komisije za naknade i posebno se detaljno
obrazlaze politika i praksa naknada koje se vezuju za ucinak. Najzad, novije izmene
su u obzir uzele i integrisanost rizika odrzivosti u sistem upravljanja rizikom, kako bi
se promovisalo odrzivo i razumno upravljanje u drustvima za osiguranje.®*

4. Duznosti u drustvima za osiguranje

Pravila koja ureduju duznosti odredenih lica prema privrednim drustvima
uredena su opstim pravilima kompanijskog prava i imaju znacajnu primenu i u
drustvima za osiguranje.” Ipak, u teoriji se isti¢e da klasi¢ni sukob interesa koji po-
stoji kod drustava van finansijskog sektora ovde ima posebne dimenzije jer je re¢ o
zastiti mnogo sirih interesa nego kod obi¢nih drustava.®® Osim toga, trziste je u ovim
delatnostima manje konkurentno, a mnogo vise regulisano i pod stalnim i strogim
nadzorom. Najzad, krajnji cilj nadzora nad korporativnim upravljanjem drustava za
osiguranje po pravilu ¢e se odnositi na obezbedenje pravilnog upravljanja rizikom i
obezbedenje likvidnosti, ¢ime se ostvaruje zastita interesa lica van drustva - korisnika
usluga osiguranja.”” Zbog toga je zanimljivo videti da klasi¢ne duznosti direktora
¢ak i nakon finansijske krize nisu znacajno drugacije u finansijskim institucijama od
klasi¢nih drustava u drugim delatnostima.®®

Zakon o osiguranju nije posebno uredio duznosti u drustvima za osiguranje,
iako je neka pravila — posebno ona o duznosti rada u interesu drustva detaljnije i
preciznije uredio i razradio. Takode su se medu posebnim odredbama nasle i neke
posebne duznosti na koje treba obratiti paznju.

a) Duznost rada u interesu drustva za osiguranje

Pitanje cilja radi koga se obavlja delatnost predstavlja, inace, jedno od cen-
tralnih i do sada mnogo puta razmotrenih pitanja korporativhog upravljanja.®® Na
ovom mestu vredi podsetiti na i dalje aktuelnu debatu o cilju privrednog drustva i
interesu u kome lica sa duznostima moraju da se vode prilikom donosenja poslovnih

% Delegirani akt Evropske komisije 2015/35, ¢l. 275, st. 4.

% ZOPD, ¢l. 61-80.

% ). Abraham Akuffo, 44, 48

7 |bid., 44, 48

% Steven L. Schwarcz, Aleaha Jones, Jiazhen Yan, ,Responsibility of directors of financial institutions”,
Governance of Financial Institutions (Eds. Danny Busch, Guido Ferrarini, Gerard van Solinge), Oxford
University Press, Oxford, 2019, 166.

% ,Cilj drustva je ... centralna tema korporativnog upravljanja...”, G. Ferrarini (2024), 121.
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odluka.’® Dok vodeca americka teorija ve¢ godinama unazad isti¢e primarni interes
akcionara (shareholder primacy),'®" dotle je na drugom kraju tog spektra skup razlici-
tih nosilaca interesa iz nemacke pravnicke kulture (stakeholder approach), a negde
izmedu njih se nalazi modernije reSenje iz engleske kompanijskopravne regulative
(englightened shareholder value).'®

Drustva za osiguranje predstavljaju specifi¢na drustva, bududi da su usled
delatnosti koje obavljaju narocito izrazeni potreba zastite sigurnosti i stabilnosti
poslovanja. Osim toga, kod njih je pojacana potreba zastite ne samo investitora ili
poverilaca, veciinteresa drugih lica — ovde narocito korisnika usluga osiguranja. Zbog
toga se u korporativnom upravljanju drustava za osiguranje kao osnovni problem
postavlja pitanje uskladenosti razlicitih ciljeva.

Naime, da li drustvo pre svega (ili iskljucivo) obavlja svoju delatnost radi
sticanja dobiti, Sto je klasi¢ni cilj u poslovanju privrednih drustava, ili kod drustava
za osiguranje treba voditi racuna i o ostvarenju nekih posebnih ciljeva, kao $to su
zastita interesa korisnika usluga osiguranja, i Sire, stabilnost finansijskog sistema.’®
Evropska unija u svojim propisima posebno istice da je najvazniji cilj posebnog re-
gulisanja nad delatnostima osiguranja i reosiguranja zastita interesa osiguranika i
drugih korisnika usluga osiguranja.'® Osim toga, bududi da su drustva za osiguranje
od izuzetnog znacaja za funkcionisanje i stabilnost trzista finansijskih usluga, to je
razlog $to u njihovom regulisanju postoji povecana briga i strozi uslovi poslovanja
kako bi se zastitio opsti, javni interes. Ovi specifi¢ni ciljevi su uslovili posebno ure-
denje nadzora nad drustvima koja obavljaju delatnost osiguranja. Isti smisao dao je
i srpski zakonodavac osnovnim pravilima kojima se ureduju drustva za osiguranje,
te se ureduje nadzor nad tim subjektima radi zastite prava i interesa osiguranika i
drugih korisnika osiguranja i radi ocuvanja i jacanja stabilnosti finansijskog sistema.'®

100 | jteratura je o ovom pitanju vrlo obimna, ali na ovom mestu vredi uputiti na zanimljivu diskusiju nakon
$to je Evropska komisija objavila Ernst i Jang Studiju o duznostima direktora i odrzivom korporativnhom
upravljanju (EY for the European Commission, Study on directors’ duties and sustainable corporate go-
vernance: Final report, July 2020, dostupno na adresi: https://op.europa.eu/en/publication-detail/-/publi-
cation/e47928a2-d20b-11ea-adf7-01aa75ed71a1/language-en 31.8.2024). Nakon njenog objavljivanja
usledila je izuzetno Zustra rasprava o cilju privrednog drustva. Vid. odgovore nekoliko vodecih autora na:
https://www.ecgi.global/events/directors-duties-and-sustainable-corporate-governance 31. 8.2024.
101 |pak, ¢ak 33 drzave u SAD u svom zakonodavstvu pominju i interese drugih lica o kojim direktor vodi
racuna. Vid. S. L. Schwarcz, A. Jones, J. Yan, 156.

102G, Ferrarini (2024), 122-123, i narocito za istorijski i uporedni pregled 127-139; sli¢no: Vuk Radovic,
,Cilj privrednog drustva sa osvrtom na aktuelnu pandemiju’, Revija Kopaonicke Skole prirodnog prava,
br. 2/2021, 34-44; Klaus J. Hopt, ,Corporate Purpose and Stakeholder Value - Historical, Economic and
Comparative Law Remarks on the Current Debate, Legislative Options and Enforcement Problems”, ECGI
Law Working Paper, No. 690/2023, dostupno na adresi:
https://www.ecgi.global/sites/default/files/working_papers/documents/hoptklausjcorporatepurposeand-
stakeholdervalueecgi.pdf 31.8.2024; K. J. Hopt (2021), 21.

103 D, Busch, G. Ferrarini, G. van Solinge, 13.

104 Recital 16 Direktive Solventnost Il.

10570, ¢l. 13, st. 1.
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Zakon o osiguranju sadrzi vrlo slozenu definiciju kojom predvida duznost
rada uprave u interesu drustva za osiguranje.’® Clanovi uprave su duzni da predu-
zimaju mere radi sprecavanja nezakonitih ili neprimerenih radnji i uticaja koji su
Stetni ili nisu u najboljem interesu akcionarskog drustva za osiguranje i njegovih
akcionara. One se odnose na radnje i uticaje koje vrse lica koja su blisko povezana s
tim drustvom i krajnji cilj im je zastita interesa korisnika usluga osiguranja.

Dakle, na prvom mestu treba ukazati na vazno pitanje cilja u kome prema
nasim propisima treba da posluju drustva za osiguranje ili, drugacije posmatrano,
interes koji se pri tome ostvaruje (i titi). U ovoj sloZzenoj zakonskoj definiciji istaknuto
je vise interesa: to su interes akcionarskog drustva za osiguranje i interes njegovog
akcionara, ali i interes korisnika usluge osiguranja. To je daleko kompleksnija, multi-in-
teresna koncepcija koja zahteva od uprave da pored rada u interesu drustva — kako
je klasi¢no definisana duznost njihovog postupanja u opstoj teoriji kompanijskog
prava, uzme u obzir i druge interese.'”” Sa jedne strane oni imaju duznost da sprece
nezakonite ili neprimerene Stetne ili radnje i uticaje koji nisu u interesu drustva i
njegovih akcionara. Otuda se pretpostavlja da su ovi interesi jednaki - ili da se oni
moraju definisati tako da budu uskladeni.

Pored toga, uprava mora da preduzme mere te narocito spreci radnje i uticaje
lica koja su blisko povezana sa drustvom kako bi zastitili korisnike usluga osigura-
nja - lica koja stoje van drustva. Otud se interes ovih lica unapreduje i stavlja u isti
rang sa interesom samog drustva za osiguranje i njegovih akcionara. To je svakako
mnogo Sire poimanje interesa privrednog drustva od klasi¢nog.

Definicija rada u interesu drustva iz Zakona o osiguranju ne daje dovoljno
argumenata koji bi isli u prilog zaklju¢ku da je prema njoj interes drustva za osiguranje
i interes njegovih akcionara jednak drugim interesima (narocito interesu lica van dru-
Stva). Ipak, ono $to ovde vredi istadi jeste poseban polozaj korisnika usluga osiguranja u
definisanju krajnje svrhe postojanja drustava za osiguranje, i otuda njihovo vazno mesto
u definisanju samog interesa drustva za osiguranje. Uprava drustva mora da postupa
u interesu drustva za osiguranje, vodedi racuna o interesu korisnika usluga osiguranja.
To znaci da uprava na prvo mesto treba da stavi interes drustva za osiguranje — u koji je
uklju¢en kao krajniji cilj interes korisnika osiguranja, a tek onda interes akcionara, ¢ime
se on jasno nalazi na drugom mestu kada dode do njihovog medusobnog sukoba.

Sli¢an stav zauzima i Medunarodno udruzenje nadzornih tela u osiguranju,
koje u poslednjim revidiranom definisanju Osnovnih principa osiguranja izricito
istice nacelo opreznog i savesnog upravljanja i nadzora poslova osiguranja uva-
Zavajudi i stitedi interes korisnika usluga osiguranja.'® Isto ¢ine i OECD Uputstva o

1670, ¢l. 59.

197 Vid. opstu definiciju postupanja u najboljem interesu drustva iz ¢l. 63 ZOPD. U teoriji kod nas vid. i
M. S. Vasiljevi¢, 100-116.

1% International Association of Insurance Supervisors, Insurance Core Principles and Common Framework
for the Supervision of Internationally Active Insurance Groups, Updated, November 2019, dostupno na
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upravljanju u drustvima za osiguranje koja nalazu da ¢lanovi odbora postupaju u
najboljem interesu drustva, ali da moraju da uzmu u obzir interese korisnika usluga
osiguranja, odnosno drugih nosilaca interesa, shodno okolnostima slucaja.'” Slicno
se u evropskoj teoriji razmislja ne samo kod ovih, ve¢ i drugih finansijskih institucija,
narocito kod banaka."’® Posledica toga, smatra se, nije samo definisanje krajnjeg cilja
(ovde) zastite interesa korisnika osiguranja, ve¢ manji znacaj kontrolnog akcionara,
institucionalnih investitora, i uopste pitanja koja se odnose na kontrolu.'"

Najzad, duznost uprave da preduzme mere radi sprecavanja radnji i uticaja
zahteva od njih paznju u raznim situacijama sukoba interesa drugih lica sa drustvom,
i njegovog sprecavanja, sto je znacajno Sira obaveza od klasi¢ne duznosti rada u
interesu privrednog drustva. Takode ona postoji pored duznosti izbegavanja sukoba
licnog (i interesa sa njim povezanog lica) sa interesom drustva.'’? Ovde nije re¢ o
duznosti lojalnosti ¢lanova uprave - iako ona svakako postoji na osnovu primene
opstih pravila kompanijskog prava, ve¢ o duznosti paznje i pojacanog nadzora nad
drugim licima - koja su blisko povezana sa drustvom za osiguranje, i koja mogu da
budu u sukobu interesa sa njim. Drugim rec¢ima, u slucaju sukoba interesa blisko
povezanog lica sa drustvom za osiguranje uprava mora na prvom mestu da Stiti
interes korisnika usluge osiguranja ispred interesa drugih lica u drustvu (uprave,
akcionara itd.).

Posebno definisanje duznosti rada u interesu drustva za osiguranje u srpskom
pravu nije bilo pod uticajem najvaznijih odredbi prava EU, koje vrlo sumarno ukazuju
na obavezu da zakonodavstva zemalja ¢lanica EU predvide da organi upravljanja
i nadzora drustava za osiguranje imaju krajnju odgovornost u postovanju pravila
koja su usvojena radi primene odredbi kojima je regulisana delatnost osiguranja.''®
Sli¢nu obavezu drustva za osiguranje prilikom obavljanja njihove delatnosti predvi-
deo je i Zakon o osiguranju kod nacela poslovanja, o ¢emu je ranije vec bilo re¢i."™
Osim toga, pravo EU ne sadrzi dalja pravila o interesu drustva za osiguranje, niti
posebno ureduje duznosti pojedinih lica u tim drustvima. Ipak, ve¢ je re¢eno da se
medu uvodnim odredbama Direktive Solventnost Il nacelno istice da je najvazniji
cilj posebnog regulisanja nad delatnostima osiguranja i reosiguranja zastita interesa
osiguranika i drugih korisnika usluga osiguranja.”™ U teoriji se zbog toga naglasava
da to znaci da drustva za osiguranje moraju da vode rac¢una i o drugim interesima,

adresi: https://www.iaisweb.org/uploads/2022/01/191115-IAIS-ICPs-and-ComFrame-adopted-in-Novem-
ber-2019.pdf 31.8.2024, Osnovni principi osiguranja, br. 7, 50.

199 OECD Uputstva o upravljanju u drustvima za osiguranje, Preporuka | A 1, 11.

10 K. J. Hopt (2021), 22.

" Ibid.

"2 Upord. ZOPD, ¢l. 69.

3 Direktiva Solventnost II, ¢l. 40.

4 Vid. ZO, ¢l. 19, kao i prvi odsek trec¢eg dela ovog rada.

> Direktiva Solventnost Il recital 16.
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ukljucujudi narocito finansijsku stabilnost i pravicno i stabilno trziste, sve dok to nije
na Stetu korisnika usluge osiguranja.'™

Kako bi se naglasilo da drustva za osiguranje imaju vaznu socijalnu ulogu,
smernice o korporativnom upravljanju sadrze preporuke radi boljeg informisanja
i ostvarivanja zainteresovanih lica koja stoje van drustva — osiguranika, korisnika
osiguranja itd."” Ipak, smernice jasno isti¢u da se rast i razvoj drustva za osiguranje
ne moze ostvariti na Stetu interesa tih lica. Time je jasno da interes tih lica nije jednak
interesu drustva za osiguranje (niti njegovih akcionara), iako se on mora uzeti u obzir
pri razmatranju rada u interesu drustva za osiguranje.

b) Duznosti u vezi sa pravnim poslovima

Medu posebnim odredbama koje ureduju duznosti u drustvima za osiguranje
nasla se i ona koja ovlas¢uje nadzorni odbor u drustvu za osiguranje da preduzme
mere radi otklanjanja sukoba interesa u pravnim poslovima sa licnim interesom.
Naime, nadzorni odbor ima duznost da obezbedi da pravni poslovi zakljuceni sa
akcionarima, povezanim licima ili drugim licima koja imaju duznost prema drustvu
ne smeju da budu nepovoljniji po to drustvo od istih poslova zaklju¢enih po trzisnim
uslovima.'® Ova mera predstavlja razradu opsteg pravila rada u interesu drustva za
osiguranje i konkretizaciju mere koju ¢lanovi uprave imaju duznost da preduzmu
radi sprecavanja stete ili drugih posledica koje su suprotne interesu drustva.'” Ona
je po prirodi stroZza od opsteg pravila koje ne sprecava zakljucenje posla ili predu-
zimanje radnje ukoliko oni nisu zakljuceni ili preduzeti pod trzisnim uslovima, ve¢
zahteva prijavljivanje i odobrenje pravnog posla ili radnje, iako postoji mogucnost
da se posao ili radnja poniste kada nisu zakljuceni ili preduzeti po fer vrednosti.'

¢) DuZnost cuvanja poverljivih podataka

Medu specificnim odredbama koje regulisu poslovanje drustava za osigura-
nje nasla se i obaveza ¢uvanja poverljivih podataka kao posledica posebno osetljive
delatnosti kojom se ova drustva bave.'?! Predvidena je obaveza drustva za osiguranje
da ¢uva kao poverljive podatke i okolnosti koje sazna u poslovanju sa osiguranikom

16 A.van den Hurk, M. Siri, 51.

"7 QOdsek IV: Uloga zainteresovanih lica Smernice br. 2.

18 70O, ¢l. 55, st. 19.

9 Opste pravilo omogucava odobrenje pravnog posla ili radnje u slu¢aju postojanja licnog interesa, pri
¢emu se utvrdivanje tzv. fer vrednosti stvari ili prava koje su predmet pravnog posla ili radnje zahteva u
slucaju kada vrednost predmeta pravnog posla prelazi 10% ili vise knjigovodstvene vrednosti ukupne
imovine drustva. Vid. ZOPD ¢l. 66.

120 ZOPD ¢l. 67.

2170, ¢l. 175.
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ili drugim korisnikom prava iz osiguranja. Medutim, pored drustva za osiguranje,
posebna duznost ¢uvanja ovih podataka tereti i odredeni krug lica, medu kojima su
¢lanovi organa drustva za osiguranje, akcionari, zaposleni u drustvu za osiguranje
i druga lica kojima u vezi sa radom u drustvu ili vrSenju usluga za drustvo postanu
dostupni ovi podaci.

Obaveza ¢uvanja podataka tajnim odnosi se na zabranu saopstavanja ili
dostavljanja tre¢im licima, koriS¢enje ili omogucavanje koris¢enja tih podataka tre-
¢im licima. Obaveza ¢uvanja podataka tajnim postoji i nakon prestanka svojstva na
osnovu koga su im ta lica pristupila. Za povredu obaveze predvidena je prekrsajna
odgovornost.

d) Posebne duznosti u blizini likvidacije ili stecaja: duznost obavestavanja

Posebna delatnost drustva za osiguranje uslovila je i stroZze duznosti koje
¢lanovi uprave imaju u blizini likvidacije ili steaja.’?? Posebno je uredena duznost
izvrSnog odbora da pisanim putem obavesti nadzorni odbor o ugrozenoj likvidnosti
ili solventnosti. Ista obaveza postoji i ukoliko nastupe razlozi za prestanak vazenja
dozvole za rad ili oduzimanje dozvole za rad ili zabrane obavljanja odredenih de-
latnosti; ili ako drustvo prestane da ispunjava uslove koji se odnose na adekvatnost
kapitala. U svakom od ovih slucajeva dalja obaveza informisanja lezi na nadzornom
odboru prema Narodnoj banci Srbije.

Za propust u obavestavanju usled nastupanja ovih ¢injenica predvidena je
individualna odgovornost ¢lanova uprave za Stetu pricinjenu akcionarskom drustvu
za osiguranje. Takode je predvidena i prekrsajna odgovornost fizickog lica.

IV Pogled u buducénost: odrzivo korporativno upravljanje
u drustvima za osiguranje

Savremeno korporativno upravljanje izmenjeno je prema sadrzini i cilje-
vima u velikoj meri u odnosu na dosadasnja pravila. To vazi kako u opstoj teoriji i
praksi korporativnog upravljanja, tako i u posebnim (pa i finansijskim) delatnostima,
uklju¢ujudii drustava za osiguranje. Jos 2018. godine je Evropska unija promovisala
odrzivu ekonomiju, a lzvestaj visoke grupe stru¢njaka za odrZivo finansiranje vec
u svom Predgovoru najavljuje da je,,OdrZivost tema naseg doba - a finansijski si-
stem ima vodecu ulogu u ostvarenju tog cilja"'?* Izmedu ostalog, preporuke iz tog
Izvestaja daju poseban znacaj u promovisanju odrzivosti drustvima u finansijskom

12270, ¢l. 65.
123 |zvestaj visoke grupe strucnjaka za odrzivo finansiranje (EU High-Level Expert Group on Sustainable
Finance, Financing a Sustainable European Economy: Final Report 2018 by the High-Level Expert Group on
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sektoru, a drustvima za osiguranje daju vaznu ulogu u kapitalnom, dugoro¢nom i
infrastrukturnom odrzivom investiranju.'?* To je i logi¢no, buduci da se smatra da su
aktivnosti drustava za osiguranje po prirodi najblize ciljevima odrzivog finansiranja.'>

Osim toga, ukazuje se i na vazne aspekte odrzivog korporativnog upravlja-
nja. Pre svega, od ¢lanova uprave u drustvima u finansijskom sektoru zahtevaju se
strozi uslovi kako bi ta lica imala dovoljno znanja i vestina u proceni i postupanju sa
dugoroc¢nim i rizicima u odrzivom poslovanju.'* Dalji razvoj ove oblasti (ukljucujuci
Akcioni plan Evropske komisije iz 2018. godine i Odrzivu finansijsku strategiju iz
2021. godine) ostao je privrzen odrzivoj ekonomiji sa snaznim osloncem na drustva
u finansijskom sektoru, ukljucujudi i drustva za osiguranje.'”

Prva ozbiljna inicijativa regulisanja odrzivog korporativhog upravljanja
pojavila se u okviru Evropske komisije, nakon $to je 2020. godine objavljena Ernst i
Jang Studija o duznostima direktora i odrzivom korporativhom upravljanju. Uprkos
brojnim kritikama, Evropska komisija je na osnovu te studije jos februara 2022. go-
dine usvojila Predlog direktive o duznoj paznji u odrzivom poslovanju.'® Direktiva
je potvrdena u Savetu EU 24. aprila 2024 i kona¢no objavljena tokom jula 2024. go-
dine ¢ime je postignut politi¢cki dogovor u ovoj vaznoj oblasti poslovanja drustava
i okon¢an dugacak, buran i u nekoliko trenutaka neizvestan (pa ¢ak i dramatican)
ishod usvajanja ovog dokumenta.'® Direktiva ima izuzetno vredne ciljeve koji se
ogledaju u odgovornijem dugoro¢nom odrzivom poslovanju privrednih drustava.
Harmonizovana je duznost odrzivog poslovanja i uspostavljena veza sa standardima
postupanja, usled ¢ije povrede Direktiva predvida raznovrsne upravne i gradansko-
pravne sankcije. Za drustva za osiguranje od izuzetnog je znacaja, bududi da suiona
(kao i drustva za reosiguranje) izri¢ito obuhvacena njenim odredbama.’?

Takode, ESG faktori su ve¢ godinama unazad sastavni deo u poslovanju
drustava za osiguranje, pre svega u njihovom upravljanju rizicima, ali i u njihovom
uticaju na korporativno upravljanje. U znac¢ajnoj meri ti faktori uti¢u na odluke koje

Sustainable Finance), 2018, dostupno na adresi: https://finance.ec.europa.eu/document/download/2e65c-
ble-bd47-4441-816a-d8%ec61eef45_en?filename=180131-sustainable-finance-final-report_en.pdf 31.8.2024, 3.
2+ |bid., 5,70-73.

25 Arthur van den Hurk, ,The Role of Prudential Regulation and Supervision of Insurers in Sustainable
Finance’, Sustainable Finance in Europe: Corporate Governance, Financial Stability and Financial Markets (Eds.
Danny Busch, Guido Ferrarini, Seraina Griinewald), Second Edition, Palgrave Macmillan, Cham, 2024, 375.
126 |zvestaj visoke grupe stru¢njaka za odrzivo finansiranje, 39.

127 Vige o tim inicijativama A. van den Hurk, 379.

128 Detaljno i kriticki o njenim predlozenim, a kasnije odbacenim odredbama kojima bi se harmonizovala
duZnost paznje direktora, i sa osvrtom na prethodne inicijative, vid. Milena Mitrovi¢, ,Duznosti direktora
u odrzivom korporativnom upravljanju’, Pravo i privreda, br. 3/2023, 847-852, 856-866.

2 Direktiva o duznoj paznji u odrzivom poslovanju (Directive (EU) 2024/1760 of the European Parliament
and of the Council of 13 June 2024 on corporate sustainability due diligence and amending Directive (EU)
2019/1937 and Regulation (EU) 2023/2859), OJ L 2024/1760, 5. 7. 2024).

130 Direktiva o duznoj paznji u odrZivom poslovanju, ¢l. 3 st. 1 ta¢. a) podtac. iii) alineja 5 i 6.
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se donose u drustvima za osiguranje i ukazuju na poZzeljni smer u njihovom upravlja-
nju. Okretanje ka tim ciljevima klju¢no je za pojedine interesne grupe, ukljucujuci
investitore i akcionare svih drustava.'' Sve vise postaje i vazan element u definisanju
ciljeva dugorocnog i odrzivog poslovanja drustava za osiguranje.

U pravu RS se do nedavno posebna pazZnja nije obracala na odrZivo kor-
porativno upravljanje. Ipak, pod globalnim uticajem principa i standarda odrzivog
poslovanja, narocito pod uticajem prava EU i uporednog prava, ti principi i standardi
vec uveliko ¢ine deo poslovanja drustava za osiguranje u Republici Srbiji. U poslednje
vreme upravo su oni najvazniji aspekti korporativnog upravljanja i kod nas.

Do sada je ve¢ bilo reci o duznosti drustava za osiguranje da posluju u skladu
sa zakonom, opstim aktima, aktima poslovne politike, pravilima struke osiguranja i
aktuarske struke, kao i u skladu sa dobrim poslovnim obicajima i poslovnom etikom
u najboljem interesu drustva za osiguranje i njegovih akcionara.”™? Imajuci u vidu
sve §to je ranije re¢eno o posebnom cilju i interesa drustva za osiguranje, kao i pod
uticajem novijih shvatanja o odrzivom korporativhom upravljanju, iako to izri¢ito
nije navedeno, duzZnost rada drustva za osiguranje trebalo bi razumeti tako da ona
nesporno obuhvati i principe i standarde ekoloski i drustveno odgovornog poslovanja.

Danas je viSe nego ikad narocito izazovna duznost nadzora ¢lanova uprave
nad sprovodenjem sve kompleksnijih pravila poslovanja, sistema upravljanja i kon-
trole nad njegovih sprovodenjem. Sa druge strane, relativizuje se klasi¢no donosenje
poslovnih odluka koje je usmereno iskljucivo na ostvarivanje dobiti i kratkoro¢ni
interes akcionara drustva. Autori isticu da su direktori, suoceni sa brojnim zahtevima
koje nalaze duznost postovanja brojnih pravila i standarda u savremenom odrzivom
poslovanju, sve manje zasticeni pravilom poslovnog odlucivanja.*®* Zbog toga ¢e
buducnost ove oblasti biti u razvoju modernih pravila odrzivog korporativnog upra-
vljanja i njihovo dalje integrisanje u upravljanje drustvima za osiguranje.

U uporednom pravu se radi toga ozbiljno govori o problemu kvalifikacije
direktora (i uopste ¢lanova uprave). U tom cilju posebno je interesantna diskusija o
daljem preciziranju i unapredenju pravila fit and proper. Sve vise je upitno kako je
moguce da se obezbedi da ta lica pravilno procenjuju i spre¢avaju ne samo poslovne,
vec i brojne druge rizike. Oni se, primera radi, odnose na klimatske promene, zastitu
Zivotne sredine, zastitu podataka, koris¢enje vestacke inteligencije itd. Visoka grupa
stru¢njaka za odrzivo finansiranje podstakla je unapredenje zahteva testa fit and
proper na nacin da ¢lanovi uprave drustava u finansijskom sektoru moraju da imaju
dovoljno znanja i vestina u rizicima odrzivog poslovanja, narocito razumevanje

3" Thilo Kuntz, ,Introduction to Research Handbook on Environmental, Social and Corporate Governance”,
Research Handbook on Environmental, Social and Corporate Governance (Ed. Thilo Kuntz), Edward Elgar
Publishing, Cheltenham, UK — Northampton, MA, USA, 2024, 4.

32 Nacela poslovanja ¢l. 19 Zakona o osiguranju.

133 T, Kuntz (2024a), 68-69.

300 [2/2025 @) TOKOVI OSIGURANJA



T. Jevremovié Petrovi¢: Korporativno upravljanje u drustvima za osiguranje

dugoro¢nih rizika i rizika odrzivosti, boljeg poznavanja multi-interesnog shvatanja
i cilja privrednog drustva koji vodi ra¢una o brojnim nosiocima interesa, uklju¢ujuci
i one van drustva za osiguranje i, najzad, razumevanje potreba klijenata koje se ticu
odrzivosti.” Tu preporuku valjalo bi primeniti i u domacim drustvima za osigura-
nje, imajudi u vidu standard koji Zakon o osiguranju definise prilikom propisivanja
uslova za imenovanje jednog lica za ¢lana uprave u drustvu za osiguranje. Naime,
uslov da jedno lice ima odgovarajuce kvalifikacije, znanje i iskustvo koji su potrebni
za obavljanje ove funkcije trebalo bi da ukljuci i one koje se odnose na odrzivost.
Ipak, bilo bi pozeljno da takvi zahtevi budu dalje precizirani, kako bi se podstaklo i
unapredilo odrzivo poslovanje drustava za osiguranje i kod nas.
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Summary

Corporate governance is the part of company law that governs the manage-
ment and control of a company. In recent years, especially after the financial crisis,
corporate governance has become particularly important in financial institutions,
including insurance companies, and special rules of governance and control are
increasingly applied to them. Serbian law has developed special rules on corporate
governance in insurance companies under the strong influence of European regula-
tions and numerous sources of soft law that recommend responsible and sustainable
governance in insurance companies and strive to, in addition to achieving the classic
goals of protecting the interests of the company, especially encourage the protection
of the interests of users of insurance services and other stakeholders.

One of the most important aspects of corporate governance in insurance
companies is the principles by which they conduct their business and act in the
interests of the company and its shareholders, in order to protect the interests of
users of insurance services. The rules governing the structure and composition of
the governing bodies of insurance companies have been specifically regulated and
improved in recent years. Under the influence of EU law, a complex management
system has been developed in these companies, aimed at careful and conscientious
management of the company’s affairs. The key features of an effective management
system are an adequate and transparent organisational structure with strict demarca-
tion and division of responsibilities and an efficient information transmission system.
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In recent years, the prevailing view has been that the duty to act in the best
interests of the insurer includes principles and standards of environmentally and
socially responsible business. This means that, more than ever, the management is
faced with the difficult task of implementing increasingly complex business rules
and management systems. For this reason, it is necessary to further improve them
and to specify the conditions that members of the management of companies in
the financial sector must fulfil in order to have sufficient knowledge and skills to
understand and manage the risks of sustainable business.

Keywords: Corporate governance - Insurance companies — Duty of diligence
— Duty to act in the best interest of the company - Sustainable business

I INTRODUCTION

Corporate governance represents a significant part of company law, focusing
specifically on the relationship between a company and its management. It is most
commonly defined as the system by which companies are directed and controlled.?
It is a significant element of the general theory of corporate law, which in recent
years has notably influenced the development of more modern, efficient, and sus-
tainable frameworks for corporate regulation and governance, both domestically
and in comparative law.

The field of corporate governance is regulated to a considerable extent by
statutory provisions, both of a general nature — applicable to all companies, and by
specific regulations. These specific rules typically pertain to certain types of companies
(e.g. joint-stock companies), companies with particular characteristics (e.g. public
companies), or companies engaged in specific activities (such as banking or insurance).
The insurance sector is one of those areas within specific company law where the
development, modernization, and enhancement of numerous and complex corporate
governance rules are especially prominent. As a result, insurance companies, along
with other entities within the financial sector, receive significant attention regarding
the regulation of their organization, activities, governance, and oversight.

This paper aims to present the fundamental rules and principles of corpo-
rate governance in the insurance sector. Primarily, it focuses on current rules and
principles applicable in the Republic of Serbia. However, as permitted by the scope

2 This definition was provided by the Committee chaired by A. Cadbury in the Report on the Financial
Aspects of Corporate Governance from 1992, one of the most influential documents regulating corporate
governance in business entities. Under its influence, numerous corporate governance codes have been
developed around the world. Committee on the Financial Aspects of Corporate Governance, Report of the
Committee on the Financial Aspects of Corporate Governance, December 1992, available at: https://www.
ecgi.global/sites/default/files/codes/documents/cadbury.pdf, accessed August 31, 2024, par. 2.5. The report
is commonly referred to as the Cadbury Report or the Cadbury Committee Report, 2.5.
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and purpose of this paper, these will also be examined within a broader theoretical
and regulatory context. In recent years, growing attention has been paid not only
to quality and modern governance but, above all, to sustainable management. This
provides an appropriate opportunity to examine such aspects within the framework
of insurance company governance. It is widely acknowledged that, alongside public
joint-stock companies, financial sector entities are among the best positioned to
contribute to the advancement and implementation of ESG principles and standards,
to support long-term business goals, and to enhance overall corporate governance.?

Il CORPORATE GOVERNANCE IN BUSINESS ENTITIES

Traditionally, the area of corporate governance encompasses both internal
and external aspects of management and oversight within a company.* While the
internal corporate governance addresses the internal organization of the company
and management through its governing bodies, the external corporate governance
is defined as the set of influences on the company, especially its management
(for example, in the case of acquisitions). External influence is not as prominent in
companies engaged in financial activities, therefore, it is less relevant for insurance
companies.’ The most important set of corporate governance issues concerning
insurance companies, as well as other companies in the financial sector, revolves
around management and oversight by expert and independent bodies. The essence
of corporate governance rules, therefore, regulates the role, powers, and responsi-
bilities of the company’s bodies, as well as the rights, obligations, and special duties
of individuals and the supervision exercised over them.®

Among the key issues that are part of the corporate governance rules and
principles, the most prominent include decision-making, adherence to established
standards, and fulfilling duties toward the company. The rights and obligations of
specific individuals to manage the company necessitate regulating their relationship

3 Michele Siri, Shanshan Zhu, Integrating Sustainability in EU Corporate Governance Codes, Sustainable
Finance in Europe: Corporate Governance, Financial Stability and Financial Markets, (eds. Danny Busch,
Guido Ferrarini, Seraina Griinewald), 2nd edn, Palgrave Macmillan, Cham, 2024, 211-212.

4 Klaus J. Hopt, Corporate Governance of Banks and Financial Institutions: Economic Theory, Supervisory
Practice, Evidence, and Policy, European Business Organization Law Review, Vol. 22, No. 1/2021, 14. In our
literature, see Mirko S. Vasiljevi¢, Corporate Governance: Selected Topics, The Association of Business Lawyers
of the Republic of Serbia, Belgrade, 2013, 27.

> Hopt notes that this is due in part to the lack of a developed European market for acquiring control
over companies in the financial sector (K. J. Hopt, 14); however, the existence of strict regulatory requi-
rements and supervisory oversight concerning the acquisition of ownership interests and the conditions
for appointing members of the management board in such companies is equally significant.

5 Arthur van den Hurk, Michele Siri, Comparative Regulation of Corporate Governance in the Insurance
Sector, Governance of Financial Institutions (eds. Danny Busch, Guido Ferrarini, Gerard van Solinge),
Oxford University Press, Oxford, 2019, 44.
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with the company, as well as with other stakeholders: its shareholders, creditors,
and employees. Among the classic corporate governance issues are the number
and types of governing bodies in the company, their composition and authority,
and the interrelations between those bodies. There is ongoing debate about the
advantages and challenges of centralized versus decentralized governance, enhanced
internal oversight, and strengthening the role of independent individuals. Special
emphasis is placed on the appointment, dismissal, and supervision of directors and
other members of the management body within the company. Modern corporate
governance rules and principles pay particular attention to regulating the rights,
obligations, and duties of these individuals.

In recent years, an important topic of corporate governance has become
gender equality within a company’s governing bodies, as well as corporate gover-
nance that takes into account managing environmental, climate, social, and other
risks. In addition to these, corporate governance also specifically addresses various
conflict-of-interest situations among management members and other stakehold-
ers in the company. Among these, legal theory, legislation, and practice devote the
greatest attention to the compensation received by management members, as well
as to various specific conflict-of-interest situations, such as those within corporate
groups, during insolvency, or in the case of acquisitions.

Although, at first glance, corporate governance in all companies faces the
same issues, at least in public joint-stock companies, it has become clear over the
years that distinct risks exist in the financial sector. Since the financial crisis in the early
2000s, it has been clear that financial services companies face unique challenges. Poor
management of these companies can lead to severe systemic consequences, which
necessitates particular attention in the careful design of corporate governance that
suits the needs of these companies. Therefore, corporate governance has become
an integral part of the broader regulatory framework for the financial sector, and
complements their supervision.” It is widely accepted that corporate governance
rules impose standards of conduct on management and its supervisory bodies to
help ensure its financial stability.?

It has already been pointed out that in recent years, the need for respon-
sible and sustainable business practices has been particularly emphasized, which
has significantly influenced the regulation of corporate governance in companies
carrying outimportant activities, including insurance activities. However, it is worth
noting that this will remain one of the leading issues for all companies in the future,
including insurance companies. Therefore, the advancement and further development

7 Guido Ferrarini, Understanding the Role of Corporate Governance in Financial Institutions: A Research Agen-
da, ECGI Law Working Paper No. 347/2017, March 2017, available at: https://ssrn.com/abstract=2925721,
accessed on August 31,2024, 15.

8 Ibid.
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of corporate governance in this area will certainly move toward sustainable, profes-
sional, and high-quality corporate governance across all sectors, particularly within
companies in the financial sector.

Il CORPORATE GOVERNANCE IN INSURANCE COMPANIES

All corporate governance topics that are of general interest to corporate
law theory and legislation are also important for the specific area of corporate gov-
ernance in insurance companies. In Serbian law, these issues are largely regulated by
the provisions of the insurance law.’ In addition, general provisions of company law
and corporate governance apply to insurance companies (as well as to reinsurance
companies, insurance brokerage firms, insurance representatives, and insurance
agents), unless otherwise regulated by specific provisions.”® Among secondary
regulations, the most significantis Guideline No. 2 of the National Bank of Serbia on
Corporate Governance in Insurance Companies, adopted to promote more effective
corporate governance in insurance companies.' However, the aim of the Guideline
is to suggest a way to organize and conduct management and supervisory activities
to improve the operational efficiency of insurance companies. It is a source of soft
law, and the application of the rules defined in the Guideline is not binding, but it
is recommended for insurance companies.'?

In order to fulfil the obligation of harmonizing domestic laws with EU
regulations, Serbian law aligns with EU law. In the insurance field, and particularly
in corporate governance, the most important EU source is Directive 2009/138 on
the taking-up and pursuit of the business of insurance and reinsurance — Solvency
I.'% Its provisions are further elaborated in the Commission Delegated Act 2015/35,
which outlines a three-pillar structure - the first concerns rules on capital, the sec-
ond, of the greatest relevance to this paper, elaborates governance rules, while the
third addresses increased transparency.'* The provisions of EU law have significantly
influenced a large number of provisions of the Serbian Insurance Law, including

 Insurance Law, Official Gazette of the RS, No. 139/2014 and 44/2021.

© Art. 18 of the Insurance Law.

" National Bank of Serbia, Guideline No. 2 on Corporate Governance in Insurance Companies, available
at: https://www.nbs.rs/export/sites/NBS_site/documents/propisi/propisi-osig/smernica_2_korp_upravljanje.
pdf, accessed on August 31, 2024.

2 Objectives of the Guideline, 1.

'3 Directive 2009/138/EC of the European Parliament and of the Council of 25 November 2009 on the
taking-up and pursuit of the business of Insurance and Reinsurance (Solvency ) (recast), OJ L 335,
17.12.2009; hereinafter: Solvency Il Directive.

™ Commission Delegated Regulation (EU) 2015/35 of 10 October 2014 supplementing Directive 2009/138/
EC of the European Parliament and of the Council on the taking-up and pursuit of the business of Insu-
rance and Reinsurance (Solvency Il) - Consolidated text, OJ L 12, 17.01.2015.
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rules on ownership participation, the structure and functioning of governing bodies,
and especially the governance system in insurance companies. To further support
the implementation of EU provisions into Serbian law, the National Bank of Serbia
adopted the Strategy for the Implementation of Solvency Il in the Republic of Serbia
in May 2021.

Numerous other sources of “soft” law are particularly important in this
area. These have been developed within the EU, such as the 2010 Green Paper on
Corporate Governance in Financial Institutions, which applies across the financial
sector.'s Particularly relevant in the insurance domain is the activity of the European
Supervisory Authority in the field of insurance and occupational pension schemes
(European Insurance and Occupational Pensions Authority — EIOPA), which has de-
veloped a Guideline on the Governance System in Insurance Companies.'” At the
global level, an important source is the OECD Guidelines on Governance in Insurance
Companies, with the latest amendments from 2017."® Corporate governance in
insurance companies is also addressed by the Insurance Core Principles developed
by the International Association of Insurance Supervisors (IAIS)."

1. Principles of Operation of Insurance Companies

The Insurance Law prescribes the fundamental principles governing the
operations of insurance companies, reinsurance companies, insurance brokers,
insurance agents, and insurance representatives.”’ The first principle establishes the
duty to operate lawfully. According to this principle, insurance companies are required

> National Bank of Serbia, Strategy for the Implementation of Solvency Il in the Republic of Serbia, May
2021, available at: https.//www.nbs.rs/export/sites/NBS_site/documents/osiguranje/strategija_solventnost_II-
.pdf, accessed on August 31, 2024.

'® European Commission, Green Paper: Corporate governance in financial institutions and remuneration
policies, COM(2010) 284 final, Brussels, 2 June 2010.

7 EIOPA, Guidelines on System of Governance, EIOPA-BoS-14/253 EN, 1 January 2014, available at: https://
www.eiopa.europa.eu/publications/quidelines-system-governance_en, accessed on September 31, 2024.
'8 OECD Guidelines on Insurer Governance, 2017 Edition, available at: https://web-archive.oecd.org/
temp/2017-11-16/95651-48071279.pdf, accessed on August 31, 2024.

™ International Association of Insurance Supervisors, Insurance Core Principles and Common Framework
for the Supervision of Internationally Active Insurance Groups (Updated, November 2019), available at:
https://www.iaisweb.org/uploads/2022/01/191115-IAIS-ICPs-and-ComFrame-adopted-in-November-2019.
pdf, accessed on August 31, 2024.

20 Article 19 of the Insurance Law. This paper will further address the rules applicable to joint-stock
insurance companies. Not only is this the most common form of company in Serbia, but provisions regu-
lating corporate governance in joint-stock insurance companies also apply to other forms and types of
insurance companies. Mutual insurance companies are rarely discussed in theory and practice. For more
on some governance issues in this form under comparative law, see Henry Hansmann, The ownership
and governance of mutual insurance companies, 9 August 2022, available at: https://papers.ssrn.com/sol3/
papers.cfm?abstract_id=4186367, accessed on August 31,2024, 27-32.

@) TOKOVI OSIGURANA 2/2025| 309



T. Jevremovié Petrovi¢: Corporate Governance In Insurance Companies

to conduct their activities in accordance with the law, general acts, business policies, the
rules of the insurance, and the actuarial profession, as well as by good business practices
and business ethics. In addition, the principle of due diligence is defined. This principle
stipulates that companies must act in accordance with the principle of cautious and
conscientious conduct. It refers to a standard that has been adopted from European
regulations. Instead of providing an exhaustive list of permitted or prohibited activi-
ties, as was previously the case under EU law, various actions of insurance companies
are now covered more generally by the standards of due diligence and of cautious
and conscientious conduct.?! These principles of lawful and diligent conduct com-
plement the strict regulatory rules on capital adequacy (the quantitative regulatory
aspect) and the corporate governance systems (the qualitative regulatory aspect),
supported by continuous supervisory oversight in these key areas.

This does not refer to any specific duties that would otherwise not bind
insurance companies unless explicitly stated. It is clear that companies are always
obliged to operate lawfully and with due care, even if not specifically emphasized.
The inclusion of general operational principles highlights the particular socio-political
importance of providing financial services, including conducting insurance activities.
The legislator thus underscores the seriousness expected from entities engaged in
this activity and imposes the most stringent operational conditions. This not only
requires adherence to imperative regulations but also emphasizes the importance
of respecting professional norms, customs, business ethics, and increased caution in
decision-making.?? In this field, perhaps more than in others, it is not only regulatory
compliance and conscientious conduct that matters but also corporate culture, the
values to which the company aspires, and adherence to ethical principles.? Typical-
ly, these values will stem from the company’s management and those individuals
with the greatest responsibility for ensuring the secure and efficient operation of
the insurance company. Therefore, their enhancement and compliance with the
principles of good governance are essential to achieving the goals expected from
insurance companies.

However, the growing number and complexity of rules and principles
(particularly those tied to sustainable management in insurance companies) make
business decision-making more complex and, as a result, more challenging. Con-
sequently, the duty of insurance companies not to violate any applicable rules or

21 A.van den Hurk, M. Siri, 65.

22 |n this regard, the purpose of a company is increasingly understood to be based on the primary interest
of shareholders, but also to encompass the fundamental principles of business ethics and sustainable
operations. Guido Ferrarini, “Corporate Purpose and Sustainability Due Diligence”, Sustainable Finance in
Europe: Corporate Governance, Financial Stability, and Financial Markets (eds. Danny Busch, Guido Ferrarini,
Seraina Griinewald), 2nd edn., Palgrave Macmillan, Cham, 2024, 124.

2 A.van den Hurk, M. Siri, 44.
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standards has become a serious burden and a challenge for company leadership.?
These operational principles set higher standards for conducting business activi-
ties, particularly in the decision-making context. They also highlight the interests
that the insurance company must consider. This is not simply about profit-making,
but a more demanding business approach that requires expert, responsible, and
conscientious conduct. EU law similarly emphasizes the obligation to comply with
rules established under the Solvency Il Directive and establishes the responsibility of
management members for adhering to these rules.” The Directive’s approach to the
responsibility of management members is more principle-based, rather than relying
on specific rules as previous regulations did. This approach is believed to contribute
to strengthening the accountability of management members.?

Accordingly, defining the interests of a company engaged in insurance busi-
ness implies compliance with these particularly emphasized principles. The principle of
lawful and diligent conduct will be especially important when evaluating whether
certain individuals with specific duties acted by the defined interests of the insurance
company. This will be further discussed later in the paper.

2. Participation and Control in Insurance Companies

Although the Companies Act? regulates in detail the concepts of related
parties, significant and majority shareholding, and control, these issues are specifically
and often more strictly regulated by the Insurance Law. Specific rules define related
parties, general concepts of shareholding in another entity, especially qualified,
significant, and controlling shareholding, and the concept of close links.?® Addition-
ally, they regulate the conditions of cross-shareholding and the consequences of
acquiring participation to a certain degree.

The reason for the specific regulation of these issues is multifaceted. Apart
from the need for increased oversight over those entities that hold shareholdings
or control over insurance companies, and their influence on capital rules, these
issues are particularly significant in the domain of corporate governance to avoid

24 Generally, regarding the impact of ESG on business decision-making and the duty of care, see Thilo
Kuntz, How ESG is Weakening the Business Judgment Rule, Research Handbook on Environmental, Social
and Corporate Governance (ed. Thilo Kuntz), Edward Elgar Publishing, Cheltenham, UK - Northampton,
MA, USA, 2024, 68-69.

2 Art. 40 of the Solvency Il Directive.

% Paola Manes, Corporate Governance, the Approach to Risk, and the Insurance Industry under Solvency I,
Solvency II: A Dynamic Challenge for the Insurance Market (eds. Mans Andenas, Renzo G. Avesani, Paola
Manes, Francesco Vella, Philip R. Wood), Mulino, Bologna, 2017, 114.

27 Companies Act (Zakon o privrednim drustvima - ZOPD), Official Gazette of the Republic of Serbia, Nos.
36/2011,99/2011, 83/2014 - other law, 5/2015, 44/2018, 95/2018,91/2019, and 109/2021.

28 Articles 28-30 of the Insurance Law.
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situations of conflict of interest. Therefore, the definition of shareholding, control,
and affiliation with the insurance company is crucial for determining the specific
duties of certain persons toward the insurance company.

However, a legitimate question arises as to whether it is necessary to spe-
cifically define the rights, obligations, and duties within an insurance company, as
the Insurance Law provides, in parallel with existing definitions in general company
law.?° The rules of the Solvency Il Directive approach this issue differently and, in our
opinion, more effectively, as the directive explicitly defines only those general terms
to which it then links specific and well-defined consequences.®

a) Concept of Participation and Control

It is considered that an entity has participation in another when it has, di-
rectly or indirectly, the ability to exercise effective influence over the management
or business policy of that other entity. This is most commonly through voting rights,
i.e. participation in capital. However, the possibility of exercising effective influence
over management and business policy can also be based on other circumstances,
including contractual, business, or other relationships with the entity.

Unlike the general rules of Company Law, the Insurance Law specifically
defines the so-called qualified participation in a legal entity as a situation where an
entity directly or indirectly has the right or the ability to exercise 10% or more of
the voting rights or participation in its capital. Moreover, the ability to effectively
influence management or business policy also implies the existence of qualified
participation.’’ The National Bank of Serbia, in Guideline No. 2, has defined recom-
mendations for good corporate governance, which concern shareholders with qual-
ified participation. These guidelines emphasize secure methods of registering and
transferring ownership, timely and regular information transmission, participation
in the assembly, and voting, especially when deciding on the election or dismissal
of management board members and when distributing profits.®

2 As we will see, the Insurance Law has specifically regulated certain concepts, while some terms or institutions
it uses have remained undefined. For example, the concept of “control”is not specifically defined. This can lead
to discrepancies between the specially defined and general terms from the Companies Act. The Insurance
Law contains only a specific definition of “controlling shareholding” (as shareholding in a company of 50% or
more of the voting rights or capital of the company), which does not correspond to the concept of control
from Article 62, par. 5 of the Companies Act, and its application extends not only for determining controlling
shareholding but also for other purposes (e.g. under general rules regarding duties within a company).

3 For example, the Solvency Il Directive does not define general terms such as control, majority holding,
etc., except for the concept of qualified holding, for which it then links specific consequences — for
instance, in the supervision over the acquisition of qualified participation. See Arts. 13(20) and 13(21),
as well as Art. 24 of the Solvency Il Directive.

31 Here, the distinction between participation and qualified participation is not sufficiently precise, as both
are defined as “the ability to effectively influence the management or business policy of another entity”.
32 Section II: Shareholder Rights, Guideline No. 2.
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Significant participation is linked to a threshold of 20% or more voting rights
or participation in its capital. Significant participation exists through the possibility
of effectively exerting significant influence over the management or business policy
of the legal entity.

Control participation occurs when an entity holds 50% or more of the voting
rights or participation in the ownership of a legal entity. Additionally, control is present
when it allows the appointment of more than half of the members of the management
or supervisory body of the legal entity, or when it provides the ability to effectively
exert controlling influence over the management or business policy of the legal entity.
In this context, control is specifically tied to majority participation in the legal entity
and the appointment of members of the company’s bodies. Other forms of control
are included in the general possibility of exerting effective controlling influence over
the legal entity, leaving a broad scope for circumstances that may lead to it.*®

Closely related entities are natural or legal persons when there is a relationship
of significant or controlling participation, or permanent affiliation with a third party
through controlling participation. The latter case of close affiliation refers to various
indirect relationships, especially those within a corporate group.

The legislator had a particular need to define indirect participation, which
refers to a situation where an entity does not directly hold participation (ownership)
in another legal entity, but has the possibility of effectively exercising participation
in management or capital by utilizing the direct participation of another entity. The
method and establishment of using another entity’s participation are not defined,
but these are typically cases of indirect participation through control in (multilevel)
controlled companies.

b) The Concept of Related Parties

The Insurance Law encompasses a broad range of individuals to highlight
the various relationships through which they may influence a joint-stock insurance
company and its operations.** Therefore, defining related parties is of particular
importance for establishing standards and ensuring compliance with the rules and
principles of good corporate governance. The definition of this group of individuals
is also important for other regulations (capital, supervision, etc.). However, the spe-
cific definition of related parties (which is substantively different from the general
definition of related parties under the Company Law) is misaligned and inconsistent
with other general principles of corporate law.>

3 For the concept of control in general corporate law theory, see Tatjana Jevremovic Petrovi¢, Grupe
privrednih drustava (Groups of companies), Faculty of Law, University of Belgrade, Belgrade, 2014, 80-118.
34 Art. 30 of the Insurance Law.

3 For instance, the provisions of the Companies Act regarding special duties toward the entity are applied
to insurance companies, although the concept of related parties is also significant for the application of
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Related parties are defined as mutually connected individuals. Their con-
nection is established through management, capital, or other means. The purpose
of the connection among these individuals is to achieve a common goal, while its
consequence is mutual influence on the operations or business outcomes of these
parties. The list of related parties is open-ended, with the most common types of
relationships being specifically enumerated. These include, in particular, relationships
that establish participation in a legal entity, the ability to influence the financial
position of another party, relationships arising from various contracts (power of at-
torney, employment contracts, or service contracts), and personal or family relations.

As related parties to a joint-stock insurance company, include members of
the group of companies in which the company is a part, members of their boards,
and individuals who are directly or indirectly related to those individuals, by family
ties or participation (ownership) or controlling participation.

¢) Shareholder Rights in Insurance Companies

In the guidelines adopted by the National Bank of Serbia in order to improve
corporate governance, several important recommendations have been made to en-
courage insurance companies to ensure the full exercise of shareholder rights while
respecting their equal treatment.?® Special emphasis is placed on the protection of
minority shareholders, the publication of dividend policies, remuneration policies,
information about institutional investors, control within the insurance company, and
shareholder agreements. It is recommended to encourage shareholder participation
in the operations of the company, with equal treatment of all shareholders of the
same class of shares, domestic and foreign shareholders, controlling and external
shareholders.

3. Corporate Bodies of the Insurance Joint-Stock Company
The most important organizational form of a company engaged in the insur-

ance activities is the insurance (or reinsurance) company in the form of a joint-stock
company.” Its bodies are organized according to the model of two-tier governance,

these provisions. Our authors have noted this inconsistency and emphasized that the need for specific
definitions of related parties in specialized entities (including insurance companies) should not be dispu-
ted, but that the issue should be approached systematically, with unified definitions. See Jelena Lepeti¢,
Povezana lica u poslovnom pravu, Law and Economy, No. 10-12/2015, 21-23, 28-29, 38.

36 Sections Il and lll: Shareholders’ Rights and Equal Treatment of Shareholders, Guideline No. 2.

37 In addition to this form, the Insurance Law allows an insurance company (but not a reinsurance
company) to be established as a mutual insurance company. For the forms of insurance companies and
for the performance of insurance activities in general, see Art. 20 of the Insurance Law. The provisions
regarding the bodies, management, and members of the management board are specifically requlated
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consisting of the assembly, supervisory board, and executive board.*® The organization
and rules of operation of the bodies of an insurance joint-stock company largely rely
on the general principles of the company law, and thus, in addition to the Insurance
Law, which regulates the general rules regarding the structure and responsibilities
of the corporate bodies of a joint-stock insurance company, the Companies Act is
also significantly applied. The guidelines issued by the National Bank of Serbia are
also important as they encourage insurance companies to improve their corporate
governance rules.

However, the traditional corporate governance model cannot be fully ap-
plied to insurance companies, considering their specific business activities. Namely,
insurance joint-stock companies and other financial service entities play a central
role among the participants in the market. Additionally, they play an important role
in the stability of the financial system. Finally, they perform a significant social func-
tion. Therefore, the conduct of their business is much more focused on achieving
broader social goals, especially protecting the interests of insurance policyholders.
This is why the legislator pays special attention to ensuring higher-quality and safer
management in insurance companies. Special focus is placed on the structure of
the corporate bodies and the composition of their members, to ensure independent
management and control by qualified individuals.*® For all companies in the financial
sector, the structure and, in particular, the qualifications of the management board
members are of special importance. In these companies, there is less competition
than in regular companies, although the sector is more strictly regulated, and the
business activities are generally more complex than in non-financial sectors.*

Finally, in these companies, special importance is attached to the rules
regarding the information transmission, especially transparency, not only in the
traditional sense of protecting shareholders, creditors, or third parties, but primarily
as a mechanism for ensuring effective supervision over the company’s activities.*'
Here, transparency primarily serves the function of enabling easier and more effi-
cient supervision of the activities of the insurance company.*? Furthermore, partic-
ularly in insurance companies, the need for risk management and oversight of its

for insurance joint-stock companies but are correspondingly applied to reinsurance joint-stock compa-
nies and mutual insurance companies (Art. 80 of the Insurance Law). The further text will not specifically
address these two forms but will focus only on the insurance joint-stock company. Furthermore, there
will be no specific discussion on insurance brokerage companies or insurance representation companies.
3 Art. 50 of the Insurance Law.

3 K. J.Hopt, 13, 18.

4 Jonas Abraham Akuffo, Corporate Governance and Accountability of Financial Institutions: The Power and
Illusion of Quality Corporate Disclosure, Palgrave Macmillan, 2020, 40.

4" For the main functions of disclosure in corporate law, see more Tatjana Jevremovic¢ Petrovi¢, Creditor
Protection Through Mandatory Disclosure Rules, Law and Economy, No. 4-6/2011, 187-215.

42 K. J.Hopt, 24.
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implementation is pronounced, and a strict division of responsibilities and internal control
systems are essential elements of the corporate governance of insurance companies.*

a) Structure of the Governing Bodies and Their Competencies

The general assembly of the insurance joint-stock company consists of all the
company’s shareholders. Its scope of work covers numerous status-related matters,
decisions about the company’s capital, its increase and decrease, asset-related issues,
and matters related to the company’s business results.* In relation to other bodies,
the mostimportant scope of the general assembly is the appointment and dismiss-
al of members of the company’s supervisory board. An imperative rule prohibits
transferring specifically prescribed powers of the insurance joint-stock company to
other bodies, thus ensuring a strict division of competencies in this type of company.

The supervisory board of the insurance joint-stock company consists of at
least three members, who are appointed and dismissed by the general assembly.
The scope of the supervisory board includes matters concerning the company’s
business goals, strategy, and operations. It has significant election-related compe-
tencies, as it appoints, supervises the work of, determines remuneration for, and
dismisses members of the company’s executive board. It also appoints and dismisses
the company’s actuary, proposes the company’s external auditor to the general
assembly, and grants and revokes powers of attorney. The supervisory board is re-
sponsible for overseeing the business policy, reporting on the company’s operations,
the internal control system, and the establishment of a risk management system,
as well as monitoring it. It also holds significant powers regarding the work of the
general assembly, the issuance of shares, and decision-making on matters related
to the company’s assets and capital. In terms of good corporate governance, their
competencies regarding their responsibilities in managing or preventing conflicts of
interest among shareholders, related parties, and other entities with duties towards
the company are particularly important.

The executive body of the insurance joint-stock company is composed
of the executive board, composed of at least two members. Apart from the repre-
sentation duties, which fall under the authority of the president of the executive
board, the most important competencies of this body include the management of
the company’s operations and supervision over the organization and activities of
its employees.* It has a residual scope of competencies in matters not specifically

% |n this context, the role of the Board of Directors is considered crucial. See Danny Busch, Guido Ferrarini,
Gerard van Solinge, Governing Financial Institutions: Law and Regulation, Conduct and Culture, Governance
of Financial Institutions (eds. Danny Busch, Guido Ferrarini, Gerard van Solinge), Oxford University Press,
Oxford, 2019, 13.

“ Art. 52 of the Insurance Law.

4 Arts. 57-58 of the Insurance Law.
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assigned to the general assembly or the supervisory board. This body bears a special
duty to ensure the proper organization of operations, particularly in the need to form
committees and other bodies that will improve the work of the board and facilitate
communication and the exchange of information and policies within the company.

b) Appointment and Dismissal of Members of the Management Bodies

To simplify the regulation of numerous issues related to the individuals who
make up the members of the supervisory and executive boards, the Insurance Law
defines that the management of the joint-stock insurance company consists of the
supervisory and executive boards. The law also specifically outlines the conditions
under which a person may be appointed as a member of these boards.*

The conditions for performing the function of a management member are
defined through the fit and proper rule. This rule originates from EU law and is estab-
lished to define the minimum conditions and standards for appointing individuals
holding certain positions in insurance companies, as well as other entities operating
in the financial services sector. In particular, for individuals who effectively manage
the company or hold leading positions, it is required that they continuously meet
the professional qualifications, knowledge, and experience necessary for prudent
and conscientious management (referred to as fit). Furthermore, these individuals
must also have a good business reputation and integrity (as an element of the
proper concept).”” This requirement elaborates on the need to assess the honest
and financially reasonable conduct of the individual being appointed based on their
characteristics, as well as their private and professional behaviour.*®

In insurance companies operating in the EU, this condition has a broader
scope and applies to all individuals holding key positions within the company. These
include, in addition to shareholders, others who effectively manage the company or
occupy leading positions from which they manage the team and other individuals
within the group.® The concept of individuals who effectively manage the company
is broader than just board members (members of the management board) and is
considered to include those in leading positions outside the board.*° It also includes
those who hold key positions within the company. These key positions are considered

4 Art. 59, par. 1, and Art. 62 of the Insurance Law.

47 Art. 42 of the Solvency Il Directive.

4 Art. 273, par. 4 of the Delegated Act of the European Commission 2015/35.

4 Recital 34 and Art. 26 of the Solvency Il Directive.

° For a detailed discussion, including ambiguities regarding its precise scope, see Danny Busch, Iris
Palm-Steyerberg, Fit and Proper Requirements in EU Financial Regulation: Towards More Cross-Sectoral Har-
monization, Governance of Financial Institutions (eds. Danny Busch, Guido Ferrarini, Gerard van Solinge),
Oxford University Press, Oxford, 2019, 190-191.

«
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to include at least those within the management system, such as individuals respon-
sible for risk management, compliance, internal audit, and the actuarial function.”’

A delegated act by the European Commission further elaborates on the
fit and proper rule. It emphasizes that, for the evaluation, professional and formal
qualifications, knowledge, and experience in the field of insurance or the financial
sector, as well as the specific duties the individual has performed in their prior
work experience, must be taken into account.? It is also necessary to consider the
diverse expertise and qualifications of the board members to ensure that they can
professionally organize the management and supervision within the company.

The role of these individuals in the company is proactive, and it is understood
thatitis not enough for the management board members to rely solely on information
coming from employees within the company, especially those in high positions who
are not formal management board members.>* In theory, there is a discussion about
the extent to which the requirement for a proactive role of the management board
members is grounded in the current European regulations, and to what extent such
behaviour might harm the efficiency and the fundamental principle of corporate gov-
ernance in insurance companies, which involves a strict separation of powers among
the company’s bodies.>® Finally, unlike other financial institutions, EU law does not
require insurance companies to meet criteria regarding their personal independence
and autonomous decision-making, nor does it set requirements regarding the time
these individuals have available to dedicate to their duties.>

The Insurance Law defines the fit and proper standard through the require-
ment that a management board member must have a good business reputation, as
well as appropriate qualifications, knowledge, and experience necessary to perform
this function.”” In theory, the importance of these objective (professional qualifica-
tions and experience) and subjective (in business conduct and integrity) conditions

1 Ibid.

52 Art. 273, par. 2 of the Delegated Act of the European Commission 2015/35.

53 Art. 273, par. 3 of the Delegated Act of the European Commission 2015/35.

>4 A.van den Hurk, M. Siri, 49.

55 Ibid., 50.

% For more on these criteria in relation to other financial institutions, see D. Busch, I. Palm-Steyerberg,
199-201.

57 The detailed rules regarding the fulfilment of this condition have been elaborated by the National Bank
of Serbia, which regulated this issue through the Decision on the Implementation of the Provisions of
the Insurance Law Relating to the Issuance of Licenses for Insurance/Reinsurance Activities and Certain
Approvals of the National Bank of Serbia, Official Gazette of the RS, no. 55/2015, correction 69/2015, 36/2017,
29/2018, and 44/2024. It is specified that good business reputation refers to personal, professional, and
moral integrity that would allow the individual to perform their duties honestly and diligently — with the
care of a prudent businessman and in accordance with the rules of secure and good business practices.
In addition to the indicators used to assess these qualities, there is also an explicit set of circumstances
under which it will be considered that an individual does not have a good business reputation.
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is emphasized, and the possibility of licensing candidates for management board
positions in insurance companies is considered.>®

This is the only specific positive condition for appointing an individual to
perform the function of a management board member. However, there are numerous
negative conditions for appointment, including the so-called disqualification of an
individual from holding the position of a management board member. Negative con-
ditions include a final conviction for a criminal offense resulting in an unconditional
prison sentence, or a criminal offense that makes the individual unfit to perform the
function of a management board member, as well as a final measure prohibiting
the performance of certain activities. Disqualification from holding the position of
a management board member applies if the individual was authorized to represent
and act on behalf of a legal entity, or was a member of its governing body on the
day the financial sector entity’s operating license was revoked, or within six months
before that date, or on the day of the introduction of receivership or the initiation of
bankruptcy or compulsory liquidation procedures. The purpose of disqualification is
primarily to protect the public interest.>® Furthermore, a management board member
cannot be someone whose consent to perform the function of a management board
member/other function has been revoked in the past three years, or who has been
dismissed from the management board.

Other obstacles to appointment include the fact that an individual cannot
be connected to a legal entity in which the insurance joint-stock company holds
more than 5% of the capital or voting rights. The individual cannot be a member of
the management or supervisory board, or a proxy in another insurance/reinsurance
company or another entity in the financial sector, except in cases where the individual
is a member of the management or supervisory board of a controlled subsidiary.

Additionally, it is required that at least one member of the supervisory and
executive boards must have active knowledge of Serbian and have residence in the

In the section detailing the conditions for granting prior approval for the appointment of a management
board member in an insurance company, it is stipulated that appropriate professional qualifications,
knowledge, and experience are indicated by at least the first degree of higher education from an
academic program lasting at least four years, three years of managerial experience in a financial sector
company, or five years of experience in insurance and finance or a managerial position in significant
business activities of the company. Among the documents required to prove fulfilment of the conditions,
a recommendation letter from the responsible person or body of the legal entity where the proposed
candidate was employed or engaged is required—highlighting the subjective element in evaluating the
reputation, knowledge, and experience. Finally, the National Bank of Serbia, when determining whether
the candidate meets the conditions for performing the duties of a management board member, evaluates
the individual’s ability, considering all the conditions and, therefore, this falls under the discretionary
authority of this body. Points 25-29.

8 Natasa Petrovi¢ Tomi¢, Pravo osiguranja, Sistem, Knjiga | (Insurance Law, System, Book |), Official Gazette,
Belgrade, 2019, 197-198.

% Ibid., 201.
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Republic of Serbia, while other members of the executive board must reside in the
Republic of Serbia. All members of the executive board must be employed full-time
in the insurance joint-stock company where they hold the position of board member.

¢) Independent Members of the Supervisory Board

One of the significant rules that imposes more stringent corporate gover-
nance standards is the requirement for a greater number of independent members
on the supervisory board. Simply put, the role of independent board members is to
encourage independent decision-making within the supervisory board.®® In corporate
governance theory, the existence of independent members in the management is
considered a decisive provision that affects the composition of the company’s gov-
erning body.®" The obligation to have independent members arises from the need
to protect the interests of certain parties, here, especially the interests of insurance
policyholders in addition to shareholders, from the negative influence of executive
directors, but also any other directors whose actions may not be independent.?

General rules of company law require that public joint-stock companies
must have at least one independent director in a one-tier management system or at
least one independent member of the supervisory board in a two-tier management
system.5 In contrast, the number of independent members is higher in insurance
joint-stock companies, where, according to the provisions of the Insurance Law, they
must comprise at least one-third of the supervisory board members.** However, it is
considered that the requirement for a higher number of independent directors in
financial sector companies is far less important than their professional knowledge
and experience, except in matters related to conflicts of interest.5

Among the guidelines for establishing better corporate governance, it is
especially recommended that the insurance company establish a process for ap-
pointing and dismissing independent members of the supervisory board in a way
that ensures the protection of minority shareholders.® For example, the company
could achieve this by implementing cumulative voting rules when appointing these
individuals. Furthermore, independent members of the supervisory board should
be provided with opportunities to actively participate in decision-making and have
easier access to information.

60 A.van den Hurk, M. Siri, 46.

51 K. J.Hopt, 24.

2 |bid., 25.

3 Arts. 392 and 437 of the Companies Act.

54 Art. 54 par. 2 of the Insurance Law.

% K. J. Hopt, 26.

% Section Ill: Equal Treatment of Shareholders, Directive No. 2.

o
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d) External Supervision by the NBS on Corporate Governance Issues

Insurance companies are under the supervision of the National Bank of
Serbia (NBS) in carrying out their activities. This supervision covers various aspects,
including the establishment, legality of operations, treatment of insurance service
users, and the overall implementation of policies and requirements aimed at ensuring
and protecting the capital, liquidity, and solvency of the insurance company. It is
also possible for the supervision to extend to other legal entities that are connected
with the insurance company.?’ In the field of corporate governance, supervision is
carried out through the control of compliance with conditions relevant to this area,
especially in relation to individuals holding executive positions. The supervision also
includes the application of the management system within the company.®®

The important aspect of the NBS’s supervision involves the appointment and
oversight of the management board of the insurance company. The appointment of
a management board member requires prior approval from the NBS, without which
the appointment is considered null and void.®® Particularly important is the NBS’s
authority to revoke the approval for the exercise of the management role, not only
in cases where an individual fails to meet all the prescribed requirements, but also
if the individual fails to comply with the duties of a management board member,
or if it is determined that conditions for introducing compulsory administration
have been met.”° This is a discretionary power that the NBS holds concerning the
imposition of supervisory measures.”!

In order to enhance control over the fulfilment of the conditions for hold-
ing a management position and to reduce the risk of conflict-of-interest situations,
specific duties of informing the NBS are prescribed for the management board
members. These duties specifically relate to the appointment and termination of the
individual’s position in the management or supervisory bodies of other legal entities.
Furthermore, the management board member is obliged to inform the NBS about
legal transactions through which they, or a member of their family, have directly or
indirectly acquired shares in a legal entity, thereby increasing or decreasing their
own or a family member’s qualified participation. The NBS is authorized to order the
dismissal and suspension of management board members or introduce compulsory

7 See Art. 187 paras. 1-2 of the Insurance Law.

% Art. 13 of the Insurance Law.

% Art.61 par. 1 of the Insurance Law.

70 Art. 64, par.1 of the Insurance Law. These are, in fact, the foundations of an effective management
system, which is considered crucial at the EU level to achieve the objectives of regulation and supervision
in the insurance sector. Influenced by the rules from the Solvency Il Directive, these provisions also form
the basis of the governance system in our domestic law.

71 N. Petrovi¢ Tomi¢, 200-201.
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administration while also having the authority to impose monetary penalties on the
insurance company and the responsible individuals.”

e) System of Governance

At the core of EU regulations governing the management of insurance
companies lies an effective system of governance that ensures the prudent and
conscientious conduct of the company’s operations. One of the most important
aspects of the operation of all companies in the financial sector, particularly those
exposed to special and significant risks, is not the elimination of risks in business, but
their recognition, understanding, and particularly the management of these risks.”
Although enhanced, risks differ depending on the business activities carried out by
companies. Therefore, there are specific risks within insurance companies, among
which the insurance risk, arising from the very nature of their activity, is especially
characteristic.”* This risk consists of forecasting, collecting, and distributing risks, es-
pecially from individuals (consumers or business entities) to other persons or groups
of people.” As such, it has an expressed social function, but also a responsibility in
preventing and encouraging the reduction of certain risks.

Additionally, insurance companies are significantly affected by market
risks, liquidity risks, and other business risks.”® These risks are closely linked to the
requirements for the formation and maintenance of capital as prescribed by the
Solvency Il Directive and, under its influence, domestic law. Finally, by encouraging
the participation of insurance companies in the capital market, the risks they face
are further increased, and together with other participants in the financial market,
they are exposed to additional systemic risks, especially in situations where they
are organized into groups whose members perform different financial services.”

Proper identification, assessment, and risk management are the core to
the secure operation for insurance companies, making it one of the central themes
of their good corporate governance. To ensure high-quality risk assessment and
management, as well as the overall governance and control of insurance compa-
nies, key characteristics of an effective governance system include an adequate and
transparent organizational structure with clearly defined responsibilities, as well

72 Art. 197 par. 1 points 5 and 7, 204, and 206 of the Insurance Law.

3 P.Manes, 100.

4 Further information on the differences between the risks faced by different financial institutions see
Ibid., 105.

7> A.van den Hurk, M. Siri, 56.

6 For more on the different functions of financial organizations and their connection with risks in their
operations, see G. Ferrarini (2017), 4-6.

7 P.Manes, 106-107.
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as an efficient information transmission system.’”® However, theory highlights that
while these are key aspects, they do not have to be the only characteristics of the
governance system, and other features can be identified in addition to them.”” The
governance system must be proportionate to the nature, size, and complexity of
the activities carried out by insurance companies. This requirement is particularly
important as it ensures proportionality and adapts management requirements and
capital adequacy to the size of the company and the scope of its activities®. This
corresponds to the understanding that regulation must be balanced and should
not burden the company with excessive details on how to manage its risks.2' The
insurance company must provide a system that is fit for it, while the management
must ensure and supervise its implementation. Still, there is an emphasis on the
general regulatory framework, as well as the supervisory body’s authorization to
periodically assess the adequacy of the risk governance system.??

All key characteristics of the governance system have in common that they
require special standards and conditions for the individuals responsible for them,
and the supervisory body has insight into which individuals are performing these
functions and must be informed of any changes. Finally, key functions are subject
to strict conditions if they are to be delegated or entrusted to third parties.®

According to the Insurance Law, the insurance company must provide an
effective governance system, which includes risk management, an internal control
system, internal audit, and actuarial functions.?* This system is also conditioned by the
size and scope of activities, particularly the types of insurance the company provides.

The insurance company must ensure a risk management system. This is one of
the most important modern aspects of management in insurance companies and is
particularly emphasized in European regulations developed after the economic crisis,
including provisions from the Solvency Il Directive.®> The insurance company must
develop and implement various strategies, processes, and procedures to effectively
identify, assess, measure, and manage risks.?® Furthermore, good corporate gover-
nance is based on an effective internal control system. This part of the management
system, modelled on EU rules, differs from risk management, although it is certainly
connected, and involves ensuring compliance with all regulations applicable to the

78 Art. 41 paras. 1 and 2 of the Solvency Il Directive.

72 A.van den Hurk, M. Siri, 53.

8 |bid., 50; P. Manes, 112. In our case, these requirements are specifically regulated by the part of the law
ensuring resources and capital adequacy in Chapter V of the Insurance Law.

8 G. Ferrarini (2017), 18.

82 |bid.

8 As referenced in: A. van den Hurk, M. Siri, 53.

84 Art. 147 of the Insurance Law.

8 Art. 44 of the Solvency Il Directive.

° Specifically Section 2, Chapter VI of the Insurance Law.
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insurance company and the efficient conduct of its operations to achieve its objec-
tives.¥” According to the provisions of the Insurance Law, this means having appropriate
administrative procedures, processes, and actions that the management organizes
and applies according to the nature, complexity, and risk level of the business.

In the insurance company, it is necessary to organize an independent and au-
tonomous internal audit, carried out in a specially organized part of the company.®The
insurance company must engage at least one full-time employee to carry out internal
audit activities. The internal auditor cannot be a member of the management board,
nor is he authorized to perform other tasks within the insurance company that may be
subject to internal audit. The internal audit is directly accountable to the supervisory
board. Thus, governance and control are multi-layered and hierarchically structured.

Finally, the insurance company must engage a person in the role of an
authorized actuary to perform actuarial activities.?’ This person is appointed and
dismissed by the supervisory board of the insurance company. A person appointed
to this role cannot be a member of the management board or an internal auditor.
They must be independent and autonomous in performing their activities, and their
work is subject to supervision by the National Bank of Serbia.

f) External Audit

An important verification of the financial results of an insurance company
is carried out through an objective, professional, and impartial audit. The main
goal of introducing such an assessment is to verify the operations of the insurance
company, particularly its management. Hence, the significance of this control lies
in the system of developed corporate governance.

In an insurance company, audits are conducted by licensed auditors employed
by auditing firms.”® The main objective of the audit is for the auditing company to
express its opinion on whether the financial statements of the insurance company are
prepared in accordance with regulations and whether they objectively and accurately
reflect the company’s financial position, business results, and cash flows. The insurance
company selects the audit firm with prior consent from the National Bank of Serbia.

g) Remuneration

The remuneration of board members can lead to conflicts of interest be-
tween these individuals on one side and the company and its shareholders on the

87 A.van den Hurk, M. Siri, 63.

8 Art. 154 of the Insurance Law.

8 Art. 161 of the Insurance Law.

% Arts. 182-186 of the Insurance Law.
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other. Remuneration has particularly come under scrutiny in corporate governance
following the economic crisis, and a significant number of provisions in recent years
have attempted to regulate it.°’ The Insurance Law also provides specific rules on
remuneration. According to its provisions, at least once a year, the general assembly
must review written information on the salaries, remuneration, and other benefits
of the members of the management board (supervisory and executive boards) as
well as the supervisory board’s proposal regarding salaries, remuneration, and other
financial benefits for the following business year.?> Additionally, this provision also
establishes an obligation for the assembly to be informed and to review contracts
concluded between the insurance joint-stock company and the members of the
management board, or related parties, if they have obtained material benefits
through such agreements.

In this regard, the EU-level provisions are particularly detailed in the Delegated
Act of the European Commission.”® The key principles emphasize that the remuneration
policy and practices are closely linked to the company’s risk management strategy
and practices, as well as to its long-term objectives and business outcomes. It is nec-
essary to include clear and transparent measures to avoid conflicts of interest, prevent
discrimination, and ensure that the company’s business activities and risk-taking are
conducted responsibly. The establishment of a separate remuneration committee
is encouraged, and the remuneration policy and practices, particularly those linked
to performance, are to be thoroughly explained. Finally, recent amendments have
considered the integration of sustainability risks into the risk management system
to promote sustainable and responsible management within insurance companies.**

4. Duties in Insurance Companies

The rules governing the duties of specific individuals towards business
companies are regulated by general corporate law principles, and they have signif-
icant applicability in insurance companies as well.> However, theory emphasizes
that the classical conflict of interest that exists in non-financial sector companies
has particular dimensions in insurance companies, given that the protection of in-
terests goes far beyond that of ordinary companies.®® Moreover, the market in these

" Remuneration is not specifically regulated by the Solvency Il Directive from 2009, although it is deta-
iled in the 2015 Delegated Act of the European Commission. This is explained in theory by the fact that
interest in the issue of remuneration increased significantly only after the economic crisis. A. van den
Hurk, M. Siri, 56. A. van den Hurk, M. Siri, 56.

92 Art. 60 of the Insurance Law.

% See Art. 275 of the Delegated Act of the European Commission 2015/35.

9 See especially Art. 275, par. 4 of the Delegated Act of the European Commission 2015/35.

% Arts. 61-80 of the Companies Act.

% ). Abraham Akuffo, 44, 48.
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activities is less competitive and much more regulated, with continuous and strict
supervision. Ultimately, the primary goal of oversight over corporate governance
in insurance companies will generally be to ensure proper risk management and
liquidity protection, thus safeguarding the interests of those outside the company,
primarily the insurance policyholders.”” Therefore, it is interesting to note that the
classical duties of directors, even after the financial crisis, have not been significantly
changed in financial institutions compared to classical companies in other sectors.*®

The Insurance Law has not specifically regulated the duties within insurance
companies, although some rules, particularly those regarding the duty to act in the
interest of the company, are detailed and refined. Special provisions also include
certain specific duties that deserve attention.

a) Duty to Act in the Interest of the Insurance Company

The question of the purpose for which an activity is carried out is one of the
central and much-discussed issues of corporate governance.” It is worth recalling
the ongoing debate about the purpose of a company and the interest of which per-
sons with duties must be guided when making business decisions.’® While leading
American theory has emphasized the primary interest of shareholders (shareholder
primacy) for many years,'*' at the other end of the spectrum is a group of various
stakeholders from German legal culture (stakeholder approach), and somewhere in
between is a more modern solution from English company law regulation (enlight-
ened shareholder value).'*?

7 Ibid., 44, 48.

% Steven L. Schwarcz, Aleaha Jones, Jiazhen Yan, Responsibility of directors of financial institutions, Gover-
nance of Financial Institutions (Eds. Danny Busch, Guido Ferrarini, Gerard van Solinge), Oxford University
Press, Oxford, 2019, 166.

% “The purpose of the company is ... a central theme of corporate governance.., G. Ferrarini (2024), 121.
% The literature on this issue is vast, but here it is worth pointing to an interesting discussion after the
European Commission published the Ernst & Young Study on Directors’ Duties and Sustainable Corpo-
rate Governance (EY for the European Commission, Study on Directors’ Duties and Sustainable Corporate
Governance: Final Report, July 2020, available at: https://op.europa.eu/en/publication-detail/-/publication/
e47928a2-d20b-11ea-adf7-01aa75ed71al/language-en, 31 August 2024). Following its publication, there
was an exceptionally lively debate on the goal of the corporate entity. See responses from several lea-
ding authors at: https://www.ecgi.global/events/directors-duties-and-sustainable-corporate-governance,
accessed on 31 August 2024.

97 However, 33 states in the United States mention the interests of other parties that the director must
consider in their legislation. See S. L. Schwarcz, A. Jones, J. Yan, 156.

102 See, for example, G. Ferrarini (2024), 122-123, and especially for a historical and comparative review,
127-139; similarly to that: Vuk Radovi¢, ,Cilj privrednog drustva sa osvrtom na aktuelnu pandemiju”
(Corporate purpose with a look on COVID-19 pandemic), Revija Kopanicke skole prirodnog prava, No. 2/2021,
34-44; Klaus J. Hopt, Corporate Purpose and Stakeholder Value — Historical, Economic and Comparative Law
Remarks on the Current Debate, Legislative Options and Enforcement Problems, ECGI Law Working Paper,
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Insurance companies are specific entities because, due to the activities
they perform, there is a particularly pronounced need for the protection of security
and operational stability. Moreover, there is an increased need not only to protect
investors or creditors but also the interests of other parties—particularly insurance
policyholders. Therefore, in the corporate governance of insurance companies, the
fundamental problem is the alignment of different goals.

Namely, should the company primarily (or exclusively) conduct its activi-
ties to generate profit, which is the classical goal of business companies, or should
insurance companies also consider achieving specific objectives, such as protecting
the interests of insurance service users, and more broadly, the stability of the finan-
cial system?'% The European Union, in its regulations, specifically emphasizes that
the most important goal of regulating insurance and reinsurance activities is the
protection of the interests of policyholders and other users of insurance services.'
Furthermore, since insurance companies are of exceptional importance for the
functioning and stability of the financial services market, their regulation involves
increased concern and stricter operating conditions to protect the public interest.
These specific goals have led to the special regulation of oversight over companies
performing insurance activities. The Serbian legislator gave the same meaning in the
basic rules governing insurance companies, ensuring oversight over these entities
to protect the rights and interests of policyholders and other users of insurance services
and to preserve and strengthen the stability of the financial system.'%

The Insurance Law contains a very complex definition that outlines the
duty of the board to act in the interest of the insurance company.’® The members
of the board are required to take measures to prevent unlawful or inappropriate
actions and influences that are harmful or not in the best interest of the joint-stock
insurance company and its shareholders. These actions and influences refer to those
carried out by persons closely connected to the company, with the ultimate goal to
protect the interests of users of insurance services.

Thus, it is important to highlight the critical issue of the goal in which
insurance companies, according to our regulations, should operate, or the interest
being realized (and protected) in this context. This complex legal definition em-
phasizes multiple interests: the interest of the insurance company, the interest of
its shareholders, and the interest of users of insurance services. This is a much more
complex, multi-interest concept that requires the board to consider other interests

No. 690/2023, available at: https://www.ecgi.global/sites/default/files/working_papers/documents/hopt-
klausjcorporatepurposeandstakeholdervalueecgi.pdf, accessed on 31 August 2024; K. J. Hopt (2021), 21.
103 D, Busch, G. Ferrarini, G. van Solinge, 13.

104 Recital 16 of the Solvency Il Directive.

15 Art. 13, par. 1 of the Insurance Law.

1% Art. 59 of the Insurance Law.
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in addition to operating in the interest of the company, as traditionally defined in
corporate law theory.'” On the one hand, they are required to prevent unlawful
or inappropriate harmful actions and influences that are not in the interest of the
company and its shareholders. Hence, these interests are assumed to be equal—or
should be defined in a way that aligns them.

Additionally, the board must take measures to prevent actions and influences
by persons closely connected to the company in order to protect insurance service
users—those outside the company. Therefore, the interests of these persons are
enhanced and placed on the same level as the interests of the insurance company
and its shareholders. This is certainly a broader understanding of the interest of a
business company than the classical one.

The definition of acting in the interest of the company in the Insurance Law
does not provide sufficient arguments to support the conclusion that, according to
it, the interests of the insurance company and its shareholders are equal to other
interests (especially the interests of persons outside the company). However, what
is worth noting here is the special position of insurance service users in defining the
ultimate purpose of insurance companies’ existence, and, therefore, their important
place in defining the interests of the insurance company. The board of the company
must act in the interest of the insurance company, considering the interests of users
of insurance services. This means that the board should prioritize the interest of the
insurance company, including, as its ultimate goal, the interest of users of insurance
services, before the interest of shareholders, which is in conflict situations placed second.

A similar position is taken by the International Association of Insurance
Supervisors (IAIS), which, in its recently revised definition of the Insurance Core Prin-
ciples, explicitly emphasizes the principle of prudent and conscientious management
and supervision of insurance activities, considering and protecting the interests of
insurance service users.'® The same is true of the OECD Guidelines on Corporate
Governance in Insurance Companies, which require board members to act in the
best interest of the company but also to consider the interests of insurance service
users, or other stakeholders, as appropriate to the case.'® Similarly, this thinking is
reflected in European theory, not only for insurance companies but also for other
financial institutions, particularly banks.””® The consequence of this, it is believed,
is not only the definition of the ultimate goal (here) as the protection of insurance

97 The general definition of acting in the best interest of the company in Article 63 of the Companies
Act (ZOPD). In domestic theory, see also M. S. Vasiljevi¢, 100-116.

1% International Association of Insurance Supervisors, Insurance Core Principles and Common Framework
for the Supervision of Internationally Active Insurance Groups, Updated, November 2019, available at:
https://www.iaisweb.org/uploads/2022/01/191115-IAIS-ICPs-and-ComFrame-adopted-in-November-2019.
pdf, accessed on 31 August 2024, Insurance Core Principle No. 7, 50.

19 OECD Guidelines on Corporate Governance in Insurance Companies, Recommendation | A 1, 11.

110 K. J. Hopt (2021), 22.
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service users'interests, but the lesser significance of controlling shareholders, insti-
tutional investors, and generally issues relating to control.™

Finally, the duty of the board to take measures to prevent actions and in-
fluences requires their attention in various situations involving conflict of interest
between other parties and the company, and its prevention, which is a much broader
obligation than the classical duty to act in the interest of a business company.'"
This also exists alongside the duty to avoid conflicts of personal interest (and the
interests of related persons) with the company’s interest. Here, we are not talking
about the duty of loyalty of board members—although such a duty certainly exists
under general corporate law rules—but about the duty of diligence and increased
oversight over other persons closely connected to the insurance company, and who
may be in conflict with it. In other words, in the case of a conflict of interest between
a related person and the insurance company, the board must prioritize the protection
of the insurance service users’interests over the interests of other parties within the
company (the board, shareholders, etc.).

The specific definition of the duty to act in the interest of the insurance
company under Serbian law was not influenced by the most important provisions
of EU law, which generally point out the obligation for the member states’legislation
to ensure that the management and supervisory bodies of insurance companies
have ultimate responsibility for complying with the rules adopted to regulate the
insurance activity."® A similar obligation for insurance companies when conducting
their activities is also provided in the Insurance Law, under the principles of opera-
tion, as previously discussed.'* Moreover, EU law does not contain further rules on
the interests of insurance companies, nor does it specifically regulate the duties of
individual persons within these companies. However, as already noted, the recitals
of the Solvency Il Directive generally emphasize that the main objective of insurance
and reinsurance regulation and supervision is the adequate protection of policy holders
and beneficiaries.""> Therefore, theory emphasizes that this means insurance compa-
nies must consider other interests, especially financial stability and a fair and stable
market, as long as it does not harm the interests of insurance service users.'®

To highlight the important social role of insurance companies, corporate
governance guidelines contain recommendations for better informing and engaging
stakeholders outside the company—policyholders, insurance users, etc.'"” However,
the guidelines clearly emphasize that the growth and development of insurance

" bid.

12 Art. 69 of the Companies Act (ZOPD).

3 Art. 40 of the Solvency Il Directive.

14 Art. 19 of the Insurance Law, as well as the first section of the third part of this paper.
> Recital 16 of the Solvency Il Directive.

16 A.van den Hurk, M. Siri, 51.

7 Section IV: The Role of Stakeholders, Guideline No. 2.
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companies cannot be achieved at the expense of the interests of these parties. This
makes it clear that the interest of these parties is not equal to the interest of the
insurance company (nor its shareholders), although it must be considered when
determining whether the company is being managed in its best interest.

b) Duties Related to Legal Transactions

Among the special provisions regulating the duties in insurance compa-
nies is one that authorizes the supervisory board to take measures to eliminate
conflicts of interest in legal transactions involving personal interests. Specifically,
the supervisory board is required to ensure that legal transactions concluded with
shareholders, related parties, or other parties having obligations to the company
must not be less favourable for the company than similar transactions concluded
under market conditions."'® This measure elaborates on the general rule of working
in the interest of the insurance company and specifies the actions that the members
of the management must take to prevent harm or other consequences contrary to
the interests of the company.’" It is, by nature, stricter than the general rule, which
does not prevent the conclusion of a deal or transaction if they are not concluded
under market conditions. Instead, it requires the reporting and approval of the legal
transaction or deal, even though there is a possibility of nullifying the transaction
or deal if it was not concluded or undertaken at a fair value.’

¢) Duty of Confidentiality

Among the specific provisions regulating the operations of insurance com-
panies is the obligation to maintain confidentiality of sensitive data, which arises
from the particularly sensitive activity that these companies perform.’?! The insur-
ance company is required to keep confidential the information and circumstances
it learns in the course of doing business with an insured party or other beneficiaries
of insurance rights. However, in addition to the insurance company, a special duty
to keep this information confidential applies to a certain group of persons, includ-
ing members of the company’s governing bodies, shareholders, employees of the
insurance company, and others who, in connection with their work for the company
or providing services to the company, gain access to this data.

18 Art. 55, par. 19 of the Insurance Law.

" The general rule allows for the approval of a legal transaction or action in the case of a personal
interest, with the determination of so-called fair value of the item or right being the subject of the trans-
action or action required when the value of the transaction exceeds 10% or more of the book value of
the company’s total assets. See Article 66 of the Companies Act.

120 Art. 67 of the Companies Act.

21 Art. 175 of the Insurance Law.
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The duty to keep data confidential relates to the prohibition of disclosing
or delivering such data to third parties, using, or enabling third parties to use such
data. The obligation to keep data confidential persists even after the termination of
the relationship under which the persons had access to the data. A violation of this
obligation is subject to administrative sanctions.

d) Special Duties in the Vicinity of Liquidation or Bankruptcy: Duty of Notification

The special activity of the insurance company also imposes stricter du-
ties on the management members in the vicinity of liquidation or bankruptcy.’?
Specifically, the executive board is required to notify the supervisory board in
writing when the company’s liquidity or solvency is at risk. The same obligation
exists if there are grounds for the termination of the operational license or for the
withdrawal of the license or prohibition of performing certain activities, or if the
company fails to meet the conditions regarding capital adequacy. In each of these
cases, there is a further obligation for the supervisory board to inform the National
Bank of Serbia.

Failure to notify about the occurrence of these events is subject to individ-
ual liability of the members of the management board for the damage caused to
the insurance company. There is also the possibility of administrative liability for a
physical person.

IV A LOOKINTO THE FUTURE: SUSTAINABLE CORPORATE
GOVERNANCE IN INSURANCE COMPANIES

Contemporary corporate governance has been significantly altered in terms
of its content and objectives compared to previous rules. This applies to both the
general theory and practice of corporate governance, as well as to specific (including
financial) industries, including insurance companies. As early as 2018, the European
Union promoted a sustainable economy, and the Final Report of the High-Level Ex-
pert Group on Sustainable Finance announced in its Foreword that “Sustainability is
the theme of our time — and the financial system has a key role to play in delivering
that set of ambitions”'> Among other things, the recommendations in that report
place special emphasis on promoting sustainability within the financial sector, giv-
ing insurance companies an important role in capital, long-term, and infrastructure

22 Art. 65 of the Insurance Law.

12 EU High-Level Expert Group on Sustainable Finance, Financing a Sustainable European Economy:
Final Report 2018 by the High-Level Expert Group on Sustainable Finance, 2018, available at: https://finance.
ec.europa.eu/document/download/2e65cb1e-bd47-4441-816a-d8%ec6 1eef45_en?filename=180131-susta-
inable-finance-final-report_en.pdf, accessed on 31 August 2024, 3.
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sustainable investments.'?* This is logical, as the activities of insurance companies
are considered to be naturally closest to the goals of sustainable finance.'®

Moreover, significant aspects of sustainable corporate governance are
highlighted. Above all, stricter conditions are required of board members in financial
sector companies so that these individuals have sufficient knowledge and skills in
assessing and dealing with long-term risks in sustainable business practices.'® Further
development of this area (including the European Commission’s Action Plan from
2018 and the Sustainable Finance Strategy from 2021) has remained committed to
the sustainable economy, with strong reliance on companies in the financial sector,
including insurance companies.'?

The first serious initiative for regulating sustainable corporate governance
emerged within the European Commission after the publication of the Ernst & Young
Study on Director’s Duties and Sustainable Corporate Governance in 2020. Despite
numerous criticisms, based on this study, the European Commission adopted the
Proposal for a Directive on Corporate Sustainability Due Diligence in February 2022.'%
The directive was confirmed by the EU Council on April 24, 2024, and was finally
published in July 2024, achieving a political agreement in this important business
area and concluding the lengthy, turbulent, and at times uncertain (even dramatic)
process of adopting this document.'”® The directive has extremely valuable objectives
reflected in more responsible, long-term, sustainable business practices for corporate
entities. It harmonizes the duty of sustainable business conduct and establishes a
link with conduct standards, breach of which leads to various administrative and
civil penalties. This is of particular importance for insurance companies, as they (like
reinsurance companies) are explicitly covered by its provisions.’*°

Furthermore, ESG (Environmental, Social, and Governance) factors have
been an integral part of insurance companies’ operations for years, primarily in their
risk management, but also in their impact on corporate governance. These factors
significantly influence decisions made by insurance companies and point to the

2+ |bid., 5,70-73.

125 Arthur van den Hurk, The Role of Prudential Regulation and Supervision of Insurers in Sustainable Finance,
Sustainable Finance in Europe: Corporate Governance, Financial Stability and Financial Markets (eds. Danny
Busch, Guido Ferrarini, Seraina Griinewald), Second Edition, Palgrave Macmillan, Cham, 2024, 375.

126 EU High-Level Expert Group on Sustainable Finance, 39.

27 More about these initiatives, see A. van den Hurk, 379.

128 A detailed and critical examination of its proposed, later rejected provisions aimed at harmonizing the
duty of diligence for directors, with a review of previous initiatives, see Milena Mitrovi¢, Duties of Directors
in Sustainable Corporate Governance, Law and Economy, No. 3/2023, 847-852, 856-866.

2 Directive (EU) 2024/1760 of the European Parliament and of the Council of 13 June 2024 on corporate
sustainability due diligence and amending Directive (EU) 2019/1937 and Regulation (EU) 2023/2859, OJ
L 2024/1760, 5 July 2024.

130 Art. 3, Section 1, Subsection a), Paragraphs 5 and 6 of the Directive on Corporate Sustainability Due
Diligence.
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desired direction in their governance. Turning towards these objectives is key for
specific stakeholder groups, including investors and shareholders of all companies.™'
Itis becoming an increasingly important element in defining the goals of long-term
and sustainable business for insurance companies.

Until recently, special attention had not been paid to sustainable corporate
governance in the legal system of the Republic of Serbia. However, under the global
influence of principles and standards for sustainable business, particularly influenced
by EU law and comparative law, these principles and standards are now already a
significant part of the operations of insurance companies in Serbia. Recently, they
have become the most important aspects of corporate governance here as well.

Up to this point, the duties of insurance companies to operate in compliance
with the law, general acts, business policy acts, insurance and actuarial standards,
as well as with good business practices and business ethics in the best interest of
the insurance company and its shareholders, have been discussed.’® Given all that
has been said earlier about the specific goals and interests of insurance companies,
and under the influence of modern views on sustainable corporate governance,
although not explicitly stated, the duty of the insurance company should undoubted-
ly be understood to include principles and standards of environmentally and socially
responsible business practices.

Today, more than ever, the supervisory duty of board members to oversee
the implementation of increasingly complex operational rules, governance sys-
tems, and controls is more challenging than ever. On the other hand, traditional
decision-making focused solely on generating profit and the short-term interests
of the company’s shareholders is being relativized. Authors point out that directors,
faced with numerous demands for adhering to many rules and standards in contem-
porary sustainable business, are less protected by the traditional rule of business
decision-making."** Therefore, the future of this area lies in the development of
modern rules of sustainable corporate governance and their further integration into
the management of insurance companies.

In comparative law, serious discussions have emerged regarding the qual-
ification of directors (and board members in general). In this regard, the discussion
on further specifying and improving the fit and proper rules is especially interesting.
Itis increasingly questioned how it is possible to ensure that these individuals prop-
erly assess and prevent not only business but also numerous other risks. These, for
example, relate to climate change, environmental protection, data protection, the

31 Thilo Kuntz, Introduction to Research Handbook on Environmental, Social and Corporate Governance,
Research Handbook on Environmental, Social and Corporate Governance (ed. Thilo Kuntz), Edward Elgar
Publishing, Cheltenham, UK — Northampton, MA, USA, 2024, 4.

32 See principles of business in Art. 19 of the Insurance Law.

133 T, Kuntz (2024a), 68-69.
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use of Al, etc. The High-Level Expert Group on Sustainable Finance has promoted
the enhancement of the fit and proper test to ensure that members of the boards
of financial sector companies possess sufficient knowledge and skills in sustainable
business risks, particularly understanding long-term risks and sustainability risks, bet-
ter knowledge of a multi-stakeholder approach, and the objectives of the corporate
entity that takes into account numerous stakeholders, including those outside the
insurance company, and ultimately, understanding the sustainability-related needs
of clients.”™* This recommendation should be applied to domestic insurance compa-
nies, considering the standard that the Insurance Law defines when prescribing the
conditions for appointing a member of the board of an insurance company. Namely,
the requirement that a person has the appropriate qualifications, knowledge, and
experience necessary for performing this function should include those related to
sustainability. However, it would be desirable for such requirements to be further
specified in order to promote and improve sustainable business practices in domestic
insurance companies.
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| Introduction

Insurance is a financial concept developed to manage potential risks ef-
fectively. Its objective is to provide stability for economic progress or to provide
protection against unpredictable losses*. Although this market has shown significant
profitability, the insurance industry faces considerable fragmentation and the sec-
tor gets into grip with a variety of challenges®. Insurance company management is
expected to closely monitor changes in the market in order to recognize potential
risks and opportunities and take appropriate steps®. The main focus of insurance
companies is meeting the needs of current and future policyholders. In accordance
with the current situation on the insurance market and predictions for the future, the
management of insurance companies needs to develop and implement sustainable
operating strategies that correspond to the capacities. In this process, it is crucial to
measure the efficiency of their operations. The paper deals with the DEA method
application to insurance companies operating in Serbia, in order to determine their
technical efficiency.

Insurance companies constitute a vibrant sector that has developed a
wide range of products to meet the needs of a wide range of consumers, including
investment needs. Through the sale of insurance policies, insurance companies col-
lect funds which they then invest in different financial instruments. It is important
to note that the work of insurance companies is characterized by significant costs
related to human resources, which additionally affects the complexity of measuring
the efficiency of their operations. Although it is important to assess the efficiency
of operations, it becomes challenging in the case of insurance companies due to
their specific nature.

In its business, every company has its own principles of operation, and one
of the key to financially sustainable operations is the principle of efficiency. Analysing
productivity, efficiency and profitability includes the following forms of analysis’:

- Technical efficiency or productivity obtained as a ratio of produced qu-

antities and production factors (employment, working time, resources);

- Economic efficiency, obtained as a ratio of income and expenses;

4 Andelka Anici¢, Ana Anufrijev, ,Da li je scenario razvoja osiguranja u Srbiji optimisti¢an’, Revizor, Vol.
29, No. 99/2022, 81-88. https://doi.org/10.56362/Rev2299081A

5 Sepideh Kaffash et al., ,A survey of data envelopment analysis applications in the insurance industry
1993-2018" European journal of operational research, Vol. 284, No. 3/2020, 801-813. https.//doi.org/10.1016/.
ejor.2019.07.034

5 Marko Milasinovi¢, Snezana Knezevi¢, Aleksandra Mitrovi¢, ,Upotreba alternativnih mera u¢inka u
proceni finansijskih performansi osiguravajucih drustava u Republici Srbiji*, Tokovi osiguranja, Vol. 39,
No. 2/2022, 177-201. https://doi.org/10.5937/TokOsig2302177M

7 Snezana Knezevi¢, Milanka Markovi¢, Andrijana Brown, ,Measuring the efficiency of Serbian insurance
companies’, Acta oeconomica,Vol. 5, No. 1/2015,91-105. http://dx.doi.org/10.1556/A0econ.65.2015.1.5
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- Financial efficiency, which represents the ratio of profit to the average

sum of funds employed.

Productivity, economy and profitability are partial indicators of efficiency of
primordial importance. Efficiency refers to the extent to which a company success-
fully converts available inputs — such as assets, capital and other resources — into
desired outputs - such as sales, profit and other performance indicators - reflecting
the overall effectiveness of its operations. Furthermore, the partial efficiency of the
company represents the ratio of one input to one output®.

The information contained in financial statements is a central part of mar-
ket information. Financial reports are of paramount importance for enhancing the
functionality of the official capital market. They serve as a communication bridge
between the company’s management and its stakeholders, including investors and
new leaders. These reports facilitate transparency and enable stakeholders to make
informed decisions regarding their involvement with the company. The three key
financial statements — the balance sheet, the income statement and the cash flow
statement - are concerned with answering the following questions: (1) What is the
company’s accumulated capital at the end of the period? (2) How much profit was
generated (or loss - lost capital) by the company for the observed period? and (3)
What cash movements (inflows and outflows) occurred during the specified period?
Financial statements are a bridge of communication between management and
accountants, on the one hand, as well as investors, on the other®.

The number of insurance companies from year to year is unchanged for
the period 2018-2022, it is about 16 insurance companies in Serbia. In addition, the
current situation indicates that there are four reinsurance companies. Four insurance
companies deal with life insurance, and up to six companies deal with mixed insurance.

The paper relies on a systematic and comparative examination of existing
scholarly literature and incorporates findings from the authors’ own research. The
research methodology entailed a content analysis of both primary and secondary
sources, specifically focusing on a selection of 16 companies that operate in Serbia.
The financial data used in the analysis were drawn from official reports published
by the Business Registers Agency (Agencija za privredne registre — APR). To assess
the efficiency of these insurance companies, the authors employed the DEA - CSR
model. Since DEA in its current form was first introduced in 1978, researchers in a
number of fields quickly recognized it as an excellent and easy-to-use methodology
for modelling business processes for performance evaluation.

8 Snezana Knezevi¢, Milanka Markovi¢, Sladana Barjaktarovi¢ Rakocevi¢, ,Assessing Efficiency in Banking®,
Industrija, Vol. 40, No. 3/2012, 71-92.

° Snezana Knezevi¢, Finansijsko izvestavanje, izdanje autora, Beograd, 2019.

1 William W. Cooper, Lawrence M. Seiford, Joe Zhu, ,Data Envelopment Analysis: History, Models, and
Interpretations. Handbook on Data Envelopment Analysis’, International Series in Operations Research
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The rest of the paper is structured as follows: Section 2 presents a literature
review of studies concerning efficiency in insurance companies with DEA model.
Section 3 presents the methodology used, variables, and data. Section 4 presents and
analyses the findings and discusses the results, while Section 5 concludes the paper.

Il Literature review

In the field of insurance and financial literature, the evaluation of perfor-
mance among insurance institutions stands as a pivotal subject, continually drawing
significant research attention and interest.

Performance evaluation is indeed a crucial process in management. It serves
as a means to obtain essential information for decision-making and can offer a com-
petitive advantage by informing ongoing actions and strategies. Frequent changes in
the environment, including fluctuations in interest rates and markets, variations in risk
sensitivity of premium claims and growing instability in the area of currency exchange
rates can sometimes show unfair characteristics''. The strategic activities require a solid
and efficient base to yield successful results. Indeed, the efficiency of insurance companies
remains a significant focus of contemporary research'2 Sine the aim of the paper is to
examine the efficiency of insurance companies in the Republic of Serbia using the DEA
method, the results of similar studies conducted by researchers observating insurance
companies in the Republic of Serbia and neighboring countries are presetend below.

Knezevic¢ et al. (2015)" used the DEA model to analyze the efficiency of insurance
companies in the Republic of Serbia in the period from 2009 to 2011. During the observed
period, significant fluctuations in the efficiency of insurance companies were observed,
with only three insurance companies showing 100% efficiency in all three years. Using
the DEA model, Micajkova (2015)'* found that the efficiency of 11 insurance companies
in North Macedonia tended to increase in the period from 2009 to 2013. Using the DEA
model, Luki¢ et al. (2018)" found that only 5 out of 16 insurance companies in Serbia were

& Management Science (Eds., Cooper, W., Seiford, L., Zhu, J.), Springer, Boston, 2011, 1-39. https://doi.
org/10.1007/978-1-4419-6151-8_1

" Snezana Knezevi¢, ,Faktori kvaliteta finansijskog izvestavanja osiguravajuéih drustava’, Racunovodstvo,
Vol. 3-4,2011,411-427.

12 Carlos Pestana Barros, Nazaré Barroso, Maria Rosa Borges, ,Evaluating the efficiency and productivity
of insurance companies with a Malmquist index: A case study for Portugal’, The Geneva Papers on Risk
and Insurance-Issues and Practice, Vol. 30, 2005, 244-267.

'3 Snezana Knezevi¢, Milanka Markovi¢, Andrijana Brown, A.,,Measuring the efficiency of Serbian insurance
companies’, Acta oeconomica, Vol. 5, No. 1/2015,91-105. http://dx.doi.org/10.1556/A0econ.65.2015.1.5
* Vesna Micajkova, ,Efficiency of Macedonian Insurance Companies: A DEA Approach’, Journal of Invest-
ment and Management, Vol. 4, No. 2/2015, 61-67. http://dx.doi.org/10.11648/}.jim.20150402.11

s Radojko Luki¢, Miro Soki¢, Dragana Vojteski Kljenak, ,Analysis of insurance companies’ efficiency in
the Republic of Serbia“, Economic and Environmental Studies, Vol. 18, No. 1/2018, 249-264. https://doi.
org/10.25167/ees.2018.45.14

340 [2/2025 @) TOKOVI OSIGURANJA



M. Milasinovié, A. Mitrovi¢, S. Milojevi¢: Efficiency Of Serbian Insurance
Companies: An Approach Using Data Envelopment Analysis

operating efficiently in 2016. Puri¢ et al. (2020)'® attempted to analyze the efficiency of the
insurance sector based on the performance analysis of 9 insurance companies using the
DEA window analysis. It was found that the relative average efficiency was below 100%
in all years observed, with this being particularly pronounced in the period from 2015 to
2018.The results of research by Medved & Kavcic¢ (2018)'” show that the Slovenian insurance
industry is cost- and technically more efficient, and accordingly, a low efficiency position
on the insurance market in Croatia. Fotova Cikovi¢ et al. (2024)8 analyzed the efficiency
of insurance companies in North Macedonia in the period 2018-2022. The highest effici-
ency level of the insurance sector was recorded in 2018, while the lowest efficiency level
was recorded in 2020. During the observed period, life insurance companies achieved a
higher level of relative efficiency compared to non-life insurance companies. Koprivica
et al. (2025)' analyzed the technical efficiency of insurance companies in five Western
Balkan countries in the period from 2015 to 2022 using DEA methods. It was found that
insurance companies in the Republic of Serbia have the highest level of technical efficien-
cy, while on the other hand, the lowest level of technical efficiency was recorded among
insurance companies in Albania. It was also found that the level of efficiency is influenced
by company size, specialization, growth, solvency and profitability.

lll Data and methodology

The data applied in this research is derived from a secondary source, speci-
fically the Annual Report of insurance companies released by The Business Registers
Agency®. The sample encompasses 16 insurance companies that operate across Serbia.
The study pertains to the time frame spanning from 2018 to 2022. In this analysis,
each individual insurance company is treated as a Decision-Making Unit (DMU).

Within chapter 2, research from the observed area is presented. The remainder
of this paper will present the implementation of the CRS input-oriented DEA method, a
non-parametric approach, i.e,, model D2 (B) was used for insurance companies operating
in Serbia. For the application of the CRS model, data on capital with reserves, salary
costs, and insurance operating expenses were used as inputs. As outputs, data on gross
operating result and income from insurance and co-insurance premiums were utilized.

16 Zlata Buri¢, Milena Jaksi¢, Ana Krsti¢,,DEA WINDOW ANALYSIS OF INSURANCE SECTOR EFFICIENCY IN
THE REPUBLIC OF SERBIA", Economic Themes, Vol. 58, 1/2020, 291-310.

7 Darko Medved, Slavka Kavci¢, ,An empirical study of efficiency in Croatia and Slovenia insurance
markets”, Economic research, Vol. 25, No. 1/2015, 87-98. https://doi.org/10.1080/1331677X.2012.11517496
'8 Katerina Fotova Cikovi¢, Violeta Cvetkoska, Mila Mitreva. ,Investigating the Efficiency of Insurance
Companies in a Developing Country: A Data Envelopment Analysis Perspective®, Economies, Vol. 12, No.
6/2024, 128. https://doi.org/10.3390/economies12060128

19 Marija Koprivica, Jelena Kocovi¢, Tatjana Rakonjac-Anti¢,,What drives efficiency of insurance companies in
Western Balkan countries?”, Acta Oeconomica, Vol. 75, No. 1/2025, 19-43. https.//doi.org/10.1556/032.2025.00002
20 Business Registers Agency. Available https://www.apr.gov.rs/ 20.12.2024.
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DEA method is a precisely defined procedure used to assess the efficiency
of complex units within a business system that involve various inputs and outputs?'.
A DEA model can be designed to either minimize inputs or maximize outputs, de-
pending on the desired focus®?. DEA is a highly regarded method for determining
the relative efficiency of DMUs?. A DMU is the designated term for business entities,
such as an insurance company in this context, that undergo analysis to evaluate
their efficiency using specified input and output criteria. DEA provides insights into
a DMU’s efficiency and inefficiency, indicating the adjustments (to reduce a certain
input and/or increase a certain output) required to enhance its efficiency. Each DMU
strives to optimize its weighting schemes to attain peak efficiency. Consequently, the
application of diverse sets of weights leads to numerous efficient Decision-Making
Units (DMUs), making it difficult to establish a consistent basis for comparison and
ranking®. DEA model can be designed to either minimize inputs or maximize outputs®.

In the first approach, DMU efficiency is calculated as the ratio of output to
input, representing the partial efficiency of the DMU. This test is considered parame-
tric. According to DEA conventions, the minimum number of DMUs is greater than
three times the number of inputs plus output??.

Efficiency is a measure of a company’s success and reflects the extent to
which companies make optimal use of available inputs (deposits, loans taken, enga-
ged funds, assets and others) to produce goods or provide services and thus achieve
the desired output indicators, for example, income, profit (earnings) and the like.

The partial efficiency (PE) of the j-th company is determined as follows:
PE, = o.utput

input

2 A. Charnes, W.W. Cooper, E. Rhodes, ,Measuring the Efficiency of Decision-Making Units’, European
Journal of Operations Research, Vol. 6, No. 2/1978, 429-444,

22 Gordana Savi¢, Marko Radosavljevié, Danijel llievski, ,DEA Window Analysis Approach for Measuring
the Efficiency of Serbian Banks Based on Panel Data’, Management, Vol. 17, No. 65/2012, 5-14.

2 Aries Susanty et al., ,Measuring Efficiency of Using Resource in the Production Process of Making
Stamped-Batik: A DEA Approach’, Mediterranean Journal of Social Sciences, Vol. 6, No. 5/2015, 318-327.
http://dx.doi.org/10.5901/mjss.2015.v6n5s2p318

2* Davood Gharakhani et al.,,Common weights in dynamic network DEA with goal programming approach
for performance assessment of insurance companies in Iran”, Management Research Review, Vol. 41, No.
8/2018, 920-938. https://doi.org/10.1108/MRR-03-2017-0067

% Nemanja Leki¢ et al., ,The efficiency analysis in small wineries in the Republic of Serbia’, Economics of
Agriculture,Vol. 65, No. 4/2018, 1529-1544. https://doi.org/10.5937/ekoPolj1804529L

% M. Vassiloglou, D. Giokas, ,A study of the relative efficiency of bank branches: an application of data
envelopment analysis”, Journal of the operational research society, Vol. 41, No. 7/1990, 591-597. https://
doi.org/10.1057/jors.1990.83

2 R.G. Dyson et al., ,Pitfalls and protocols in DEA", European Journal of operational research, Vol. 132, No.
2/2001, 245-259. https://doi.org/10.1016/5S0377-2217(00)00149-1
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This concept of efficiency is frequently used by financial analysts to assess
key performance dimensions such as productivity, economic efficiency, and profita-
bility. Emphasizing financial efficiency plays a crucial role in evaluating the general
well-being and long-term viability of a company or economic entity. This focus on
financial efficiency is integral to assessing the overall health and sustainability of a
company or economic entity. Ratio coefficients as logically connected items from
financial statements are often used as measures of business efficiency but show
partial efficiency. This is a parametric approach to efficiency measures.

O’Donnell® defines the total efficiency factor (TE) as the ratio of each PE
to the maximum PE value of the n observed companies.

5 - _PE
max PE,

The second approach is non-parametric, acknowledging that assessing the
efficiency of a unit, particularly a non-profit entity, often requires consideration of
multiple inputs and outputs of various natures (financial, technical, technological,
social, etc.), which are measured in different units. In this non-parametric context,
we employ the DEA method for measuring efficiency. The following format is used
to apply DEA efficiency:

DEA Efficiency = Weighted Sum of Output / Weighted Sum of Input

CCR-Model was introduced by Charnes et al.?®. In the CCR model, “the
technical efficiency calculated is composed of both pure technical efficiency and
scale efficiency”°. The CRS models assume constant returns to scale (The Constant
Returns to Scale Model). If the condition is added that

S, =1
j=1

then the models are obtained, known as BCC DEA models?' or VRS (The Variable
Returns to Scale Model) models, depending on the literature used.

% C.J. O'Donnell,,An aggregate quantity framework for measuring and decomposing productivity chan-
ge’, Journal of Productivity Analasys, Vol. 38, 2012, 255-272. https://doi.org/10.1007/s11123-012-0275-1
2 A. Charnes, W.W. Cooper, E. Rhodes, ,Measuring the Efficiency of Decision-Making Units’, European
Journal of Operations Research, Vol. 6, No. 2/1978, 429-444,

* Nand Kumar, Archana Singh, ,Efficiency analysis of banks using DEA: A review”, International Journal
of Advance Research and Innovation, Vol. 1, 2014, p. 121

31 R.D. Banker, A. Charnes, A., W.W. Cooper, ,Some models for estimating technical and scale inefficiencies
in data evelopment analysis”, Management Science, Vol. 30, No. 9/1984, 1078-1092.
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Basic DEA models come in various variants with specific constraints, inc-
luding those related to weight restrictions or based on the type of input or output
variables, among other factors. Inputs could be things like labor, capital, or resour-
ces, while outputs could be production, revenue, or services provided. Our focus
is on two models.

MODEL D1. Let X;= be the observed value of input of the i —th type for DMUj
(X,y >0,i=1.2,..,m,j=1,2,..n),and Y~ the observed value of the output of the r-th
type for DMUj (y,,j >0,r=12,..5j=12,..,n).

Charnes et al. (1978) proposed (known as the CCR ratio model) that for each
DMU,, k=1,2,..n, an optimization problem of the following form should be solved:

S m
maxhy (u,v) = Zury,,k /Zvixik ,
r=1 i=1
subject to conditions
S m
ZM,yrk /Zvixik <Lu,20,v,20, r=1,2,..,,j=12,..m,
r=1 i=1

where hk is the relative efficiency of the k-th DMU, n - the number of observed DMU,
m is the number of inputs and s is the number of outputs, u weighting coefficient for
the output rand v, weighting coefficient for the input i. The weighting coefficients u.
and v, are unknown in the model that are determined by optimization and construct
a virtual input and a virtual output.

Based on the provided information, it can be concluded that0 < h, < 1.

If h, equals 1, the k-th DMU is considered relatively efficient, meaning it is
no other DMU can achieve a higher output value for a given input.

If h, is less than 1, the k-th DMU is considered relatively inefficient and the
value h, shows by what percentage the k-th unit should reduce its inputs.

The weighting coefficients u and v, indicate the relative importance of indi-
vidual inputs and outputs for each DMU, so that each DMU is as efficient as possible.

This model is non-linear, non-convex with linearly decomposed objective
function and constraints.

MODEL D2. Model D1 can be reduced to a linear model as follows

S
maxz= zuryrk s
(A) r=l
with conditions

Zu,yrk /Zvixik <Lu,20,v,20,r=1,2,..,,j=1,2,..m,

r=1 i=1
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u ¢ v 2 where gis a small positive value, i.e. € >0,r=1,2,.,5,j=1,2,..m,

In Model D2, the objective is to maximize the virtual output while ensuring
that the virtual input is equal to 1.

The dual linear programming problem for model (A) can be described as
follows: .

(B) 6 =miné,

under the conditions that

D Ay Sl i=12,.m, D Ay, 2y r=12.5, 2,20,j=12,..n.
Jj=1

J=1

IV Research results and discussions

The overall efficiency of individual insurance companies for each year was
computed using Excel Solver by configuring the relevant parameters and constraints
in accordance with model D2 (B). The outcomes are presented in Table 1.

In order to interpret the obtained results, it is necessary to point out at the
beginning that the efficiency rating, which is expressed relatively, indicates the re-
lative position of insurance companies within the observed sector | for each year. If
k-DMU (the insurance company) is relatively efficient, and if C.is below 100, k-DMU
(the insurance company) is relatively inefficient.

Table 1. Efficiency rating of insurance companies for the period from 2018-2022,
individual and average

Efficiency rating Average
Insurance company .
2018 2019 2020 2021 2022 efficiency
AMS insurance 100.00% | 100.00% | 100.00% | 100.00% | 100.00% | 100.00%
DDOR Novi Sad 100.00% | 96.33% | 100.00% | 96.05% | 100.00% | 98.48%
Dunav Insurance 100.00% | 91.49% 95.26% 87.05% 77.75% 90.31%

Generali insurance 100.00% | 100.00% | 100.00% | 98.91% 96.02% 98.99%
Globos insurance 100.00% | 47.36% 78.34% | 100.00% | 100.00% | 85.14%

Grawe insurance 100.00% | 100.00% | 97.69% 94.33% 92.50% 96.90%

Merkur insurance 87.41% | 90.02% | 94.77% | 92.20% | 81.95% 89.27%

Milenijum insurance | 100.00% | 92.15% | 100.00% | 98.69% | 88.00% 95.77%
OTP insurance 88.30% | 71.16% | 82.29% | 86.03% | 100.00% | 85.56%
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isrfs"jr:r‘l’c”é“fe 83.40% | 67.17% | 7039% | 60.38% | 78.99% | 72.06%
Savalifeinsurance | 53.57% | 60.43% | 67.64% | 71.02% | 78.89% | 66.31%
Sogaz 91.32% | 8851% | 73.15% | 79.29% | 78.25% | 82.10%
Triglav insurance 90.16% | 70.40% | 74.20% | 67.81% | 78.15% | 76.14%
Uniga non-life 93.72% | 73.96% | 68.47% | 69.91% | 87.16% | 78.64%
Uniga life 82.03% | 76.53% | 67.01% | 70.75% | 57.84% | 70.83%
mir:::] égﬁd““he 93.67% | 100.00% | 100.00% | 100.00% | 100.00% | 98.73%
Average value 91.47% | 82.84% | 85.58% | 85.78% | 87.22% | 86.58%

Source: authors based on data from insurance companies’ financial reports

The results of the DEA analysis of the efficiency of insurance companies in
Serbia for the period from 2018 to 2022 show clear differences between the compa-
nies observed. AMS Insurance stands out as the only company that maintained the
maximum efficiency level (100%) throughout the analyzed period, which indicates
a consistent optimal use of available resources in generating production values. In
addition, Generali Versicherung, Wiener Stadtische Versicherung and DDOR Novi
Sad have high efficiency scores, with slight fluctuations but no significant deteri-
oration in overall performance. On the other hand, several insurance companies
show a significant decline. For example, Dunav Insurance, Grave Insurance, Merkur
Insurance and Milenijum Insurance record a constant decline in efficiency in 2021
and 2022. As for the average efficiency of insurance companies during the five-year
period observed, only AMS Insurance operated with an efficiency of 100%. Generali
insurance, with an average efficiency of 98.98%, is at the second place, while at the
third place is Wiener stadtische insurance (with an average efficiency of 98.73%).
The lowest average efficiency in the period from 2018 to 2022 was recorded at the
insurance company Sava life insurance and amounted to 66.31%.

In addition to determining the efficiency of insurance companies by indivi-
dual years of operation, it is also necessary to look at its trend during the observed
period. As stated in the third part, chain indices will be used for these purposes in
the paper. Table 2 shows the value of the chain indices.

Table 2: Chain indices

Chain indices
2019/2018 2020/2019 |2021/2020 2022/2021
AMS insurance 100.00 100.00 100.00 100.00
DDOR Novi Sad 96.33 103.81 96.05 104.11

Insurance companies
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. Chain indices

Insurance companies

2019/2018 [2020/2019 |2021/2020 |2022/2021
Dunav insurance 91.49 104.12 91.38 89.32
Generali insurance 100.00 100.00 98.91 97.08
Globos insurance 47.36 165.42 127.65 100.00
Grawe insurance 100.00 97.69 96.56 98.06
Merkur insurance 102.98 105.27 97.29 88.89
Milenijum insurance 92.15 108.52 98.69 89.17
OTP insurance 80.58 115.65 104.55 116.23
Sava non-life insurance 80.54 104.80 85.79 130.81
Sava life insurance 112.81 111.92 105.00 111.07
Sogaz 96.91 82.65 108.39 98.69
Triglav insurance 78.08 105.40 91.39 115.25
Uniga non-life insurance 78.92 92.57 102.10 124.68
Uniqa life insurance 93.29 87.57 105.58 81.75
Wiener stadtische insurance 106.76 100.00 100.00 100.00

Source: authors based on data from Table 1

As can be seen from the previous table, the efficiency of most insurance
companies varied from year to year. Only at the insurance company AMS insurance
is the level of efficiency constant during the observed period, that is, at the insurance
company Wiener stadtische insurance the level of efficiency is constant during the
last 4 years. The greatest decrease and increase in efficiency during the observed
five-year period was recorded at the insurance company Globos insurance. Namely,
this insurance company recorded a decrease in efficiency of 52.64% in 2019 com-
pared to 2018, and already in the following year (2020) an increase in efficiency of
65.42% was recorded.

As can be seen from Figure 1, the average efficiency of the insurance sector
in the Republic of Serbia fluctuated during the period under review. In 2019, there
was a significant decline in the average efficiency of the insurance sector, followed by
an upward trend. In 2018 and 2019, the efficiency of seven insurance companies was
below the average efficiency at sector level. In 2020 and 2022, half of the insurance
companies had an efficiency that was below the average efficiency at sector level. In
2021, six insurance companies had an efficiency that was below the sector average.
In all five years observed, four insurance companies (Sava non-life Insurance, Sava
Life Insurance, Triglav Insurance and Uniqa Life) had an efficiency that was below
the average efficiency at sector level.
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Figure 1: Average efficiency of the insurance sector in the Republic of Serbia
in the period from 2018 to 2022. year
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Source: authors based on data from Table 1

The study shows that the efficiency of insurance companies in Serbia can be
improved. In order for insurance companies to improve their efficiency in the future,
it is necessary to manage assets, employees, capital, but also business income and
profits as efficiently as possible, which can be achieved by applying modern cost
management concepts®.

V Conclusion

The paper aims to analyze the efficiency of insurance companies in the
Republic of Serbia by applying the DEA method. The investigation revealed that
the efficiency of insurance companies varies significantly over the observed period,
with only a small number of insurance companies having an efficiency of 100% in
each of the observed years. In other words, the majority of them operate at less
than 100% efficiency, i.e. inefficiently. This confirms the results of previous studies
that the efficiency of insurance companies in the Republic of Serbia can still be
significantly improved.

32 Radojko Luki¢, Miro Soki¢, Dragana Vojteski Kljenak, ,Analysis of insurance companies’ efficiency in
the Republic of Serbia“, Economic and Environmental Studies, Vol. 18, No. 1/2018, 249-264. https://doi.
0rg/10.25167/ees.2018.45.14.
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If a system exhibits significant inefficiency and lacks comprehensive re-
gulation while operating within an outdated framework, there may be a need for
adjustments and restructuring activities. These actions can be prompted by the
rising competition in the insurance sector, with the goal of enhancing overall system
efficiency. The results of the research can usefully serve company managers and
other interest groups (investors) who want insight into the efficiency of the obser-
ved insurance companies. Based on the received efficiency data, it was identified
for which companies and in which periods the efficiency was unsatisfactory, which
certainly affected the financial viability of the observed companies. Productivity
and efficiency are essential metrics to realize companies’ goals and diagnose critical
points for performance improvement.

The efficiency of DEA and its suitable applications strongly rely on the quality
and suitability of the dataset used as an input for the productivity model. It's impor-
tant to note that while there are various DEA models available, certain characteristics
of data may render them unsuitable for the application of DEA models. Since the
paper applies the CCR model of DEA analysis, which assumes that the assumption
of constant returns to scale is met, i.e. that all observed companies operate at the
optimal volume of activity (which is often not the case in practise), the results of the
efficiency assessment should be viewed with a certain degree of caution.

In future research, there is an expectation to include additional input and
output variables as measures of efficiency for insurance companies. Furthermore,
the possibility of extending the research to include Islamic insurance in various ot-
her countries is also being considered. Also, future research should also investigate
which factors influence the degree of efficiency.
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Sazetak

Prava intelektualne svojine predstavljaju prava kojima se Stite intelektualna
dobra veoma znacajna za pojedinca, a jos vise za privredu i drustvo. Osiguranje od
odgovornosti za povredu prava intelektualne svojine sve vise dobija na vaznosti za
upravljanje neocekivanim rizicima postavljanja imovinskih zahteva tre¢ih lica, kao i
neovlaséene upotrebe prava intelektualne svojine. U ovom radu najpre analiziramo
svojstva razli¢itih prava intelektualne svojine i prednosti osiguranja od odgovornosti za
povredu tih prava, a zatim Sta moZe da bude predmet osiguranja ako se pode od prava
IS, principa i ugovora o osiguranju s ciljem da se izvrsi razgrani¢enje razmatrane vrste
osiguranja od odgovornosti u odnosu na IS. U nastavku se analizira sadrzina pokri¢a u
kontekstu specifi¢nih troskova u situacijama kada se osiguranik nalazi u svojstvu tuzene
strane, kao i onda kada preduzima mere za zastitu i ostvarivanje sopstvenog prava IS.

Kljucne reci: pravo, intelektualna svojina, osiguranje, troskovi, finansijska Steta

| Uvod

Intelektualna svojina (dalje u tekstu: IS) na razli¢ite nacine utice na titulare
prava IS i nacionalnu ekonomiju, pogotovo kada se radi o nau¢no-tehnoloskom
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razvoju i unapredivanju pojedina¢nog i drustvenog blagostanja. Stoga ne ¢udi $to
su SAD, pocetkom osamdesetih godina 20. veka, pocele da sve informacije koje se
dele na racunaru putem interneta sistematski tretiraju kao pretnju po nacionalnu
bezbednost SAD zbog eventualne povrede prava IS, ¢ime se opravdavao nadzor
i kontrola nad internetom i njegovim buducim razvojem.? Osim toga, tehnoloski na-
predak u razli¢itim oblastima takode otvara razli¢ita pitanja nacionalne i medunarodne
bezbednosti, a pogotovo u vreme sve brzeg razvoja i primene vestacke inteligencije.

U kontekstu trziSnih drustvenih odnosa, ekonomska upotrebljivost IS sve vise
dobija na znacaju. Kao proizvod inovativnog ljudskog duha, IS predstavlja osnovu
slobodnog stvaralastva pojedinca, duhovnog i materijalnog napretka drustva. S dru-
ge strane, nesavesno prisvajanje i koris¢enje tudih zasti¢enih intelektualnih dobara
radi sticanja finansijske i druge koristi odavno je sankcionisano na razli¢ite nacine.
Stoga se u literaturi isti¢e sledece:,Prava intelektualne svojine i zastita IS obezbeduju
osnovno pravo zastite novih ideja, novih procedura, novih proizvoda, a zatim i njiho-
vog komercijalnog Sirenja bez ikakvog straha od gubitka, piraterije i nepotrebnog
upustanja lica ili preduzeca u sudske sporove!” Medutim, institucionalna zastita prava
IS u slucaju neovlas¢enog koriséenja, nije moguca bez pokretanja odgovarajuceg
postupka. Jedna grupa tih postupaka pokrece se i sprovodi po sluzbenoj duznosti
(na primer, upravni postupak inspekcijskog nadzora i carinski postupak), druga,
takode po sluzbenoj duznosti (krivi¢ni postupak), dok se imovinski i neimovinski
zahtevi ostvaruju u parni¢cnom postupku na osnovu tuzbe ostec¢enog lica i drugim
merama. Naj¢esce do neovlas¢enog koris¢enja tudeg zasti¢enog intelektualnog
dobra dolazi nesavesnim i voljnim postupcima Stetnika, dok titular prava ostvaruje
zastitu na osnovu saznanja o nedozvoljenom ponasanju. Nesavesnost lica koje po-
vreduje tude pravo IS upravo se ogleda u njegovom znanju da je ono sto ekonomski
koristi tude zasticeno intelektualno dobro te da nije na zakonit nacin steklo pravo
ekonomskog iskoris¢avanja nematerijalnog dobra koje pripada drugom licu.® Ipak,
mogudi su slucajevi i nesvesne povrede prava IS, kada je ono posledica slu¢ajnog
- nenamernog poklapanja. Svesnost ili nehatnost povrede prava IS ne isklju¢uje
mogucnost postavljanja imovinskog zahteva protiv odgovornog lica,® ali se od
tuZioca - titulara IS ocekuje da dokaze postojanje neovlasé¢ene radnje odgovornog
lica i njom prouzrokovanu Stetu na osnovu konkretne uzro¢no-posledi¢ne veze. Zato
nije bitno da se, u svim slu¢ajevima, manifestuje namera lica u pripremanju i vrsenju
radnji kojima se krsi IS. Ipak, pre ili tokom parnice, u slu¢ajevima predloga za izricanje

3 Sanja Jelisavac Trosi¢, Dinamika razvoja intelektualne svojine u medunarodnim ekonomskim odnosima,
Institut za medunarodnu politiku i privredu, Beograd, 2023, 115.
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priviemene mere, za pribavljanje ili obezbedenje dokaza dovoljno je da stranka u
postupku ucini verovatnim da je njegovo pravo povredeno ili da e biti povredeno.”

Tuzbom kao procesnim sredstvom pokrece se parni¢ni postupak i zahteva
sudska zastita nekog prava IS. To znadi da se ta vrsta zastite pred sudom ostvaruje
samo na osnovu volje titulara tog prava da pokrene tuzbu i njome zahteva utvrdi-
vanje povrede zakonom priznatog prava, zabranu radnji kojima se povreduje pravo,
naknadu imovinske i neimovinske Stete, kao i izricanje priviemene mere oduzimanja
odnosno isklju¢enja iz prometa proizvoda kojima se povreduje pravo, kao i izricanje
drugih mera i zabrana.? Autorsko delo predstavlja intelektualno dostignuce pojedin-
ca iz kojeg on ostvaruje sva prava na tom delu, dok neki predmeti zastite u okviru
prava industrijske svojine, kao $to su proizvodni postupak, nove masine, industrijski
proizvodi, industrijski dizajn i dr. po pravilu donose bitnu komparativnu prednost
privrednog drustva u pogledu trziSne i dodatne vrednosti. Jedna od najvaznijih
posledica povrede prava IS ogleda se i u izgubljenoj dobiti. U autorskom pravu to
je dobit privrednog subjekta ili dohodak gradana, a u pravu industrijske svojine
prihod koji se mogao upotrebiti za finansiranje daljeqg istraZivanja i razvoja te time
podrzati rast privrednog drustva.

Iz gorenavedenog proizlazi da svako lice koje obavlja privrednu delatnost
u formi preduzetnika ili privrednog drustva (mikro, mala, srednja i velika drustva) ili
neku drugu delatnost u formi nedobitnih organizacija (gradanskopravna udruze-
nja, zaduzbine, ustanove kulture i sl.) mogu da se pojave u svojstvu tuzene strane
(pasivno legitimisan) ili u svojstvu tuzioca (aktivno legitimisan). Moguce su i druge
vrste sporova povodom IS: spor povodom krsenja ugovora o prenosu prava ili pra-
va iskori$¢avanja (ugovor o licenci), ugovora o zakupu i zalozi. Poseban finansijski
teret za titulara prava IS nastaje ako se njegovo pravo ponisti, menja ili je predmet
privremene zabrane koriS¢enja, prodaje stvari ili pruzanja usluga.

Dobitne i nedobitne organizacije finansijski teret mogu da pokrivaju samo-
stalno, svojim sredstvima, ali se u inostranoj poslovnoj praksi zakljucivanje polise
osiguranja pokazalo kao mnogo efektnije resenje. U ovom radu najpre analiziramo
svojstva razlicitih prava IS koja mogu biti predmet osiguranja i prednosti osiguranja
od odgovornosti za povredu prava IS, zatim $ta moze da bude predmet osiguranja
i sadrzina pokri¢a, uzimajuci u obzir specifi¢cne troskove u situacijama kada se osi-
guranik nalazi u svojstvu tuzene strane, kao i onda kada preduzima mere za zastitu
i ostvarivanje sopstvenog prava IS.

7 V. Spasi¢, 257-258, 262, 266; S. Markovi¢, D. Popovi¢, 277.
8 V. Spasi¢, 256-282, 476-484; S. Markovi¢, D. Popovi¢, 269-278.
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Il Svojstva razlicitih prava intelektualne svojine
i prednosti osiguranja od odgovornosti za povredu tih prava

Polazedi od podele prava intelektualne svojine na autorsko pravo i srodna
prava te prava industrijske svojine, u nastavku ¢emo se kratko osvrnuti na glavna
svojstva koja ta prava moraju ispunjavati kako bi uzivala zastitu i mogla biti predmet
osiguranja.

Tako se pod autorskim pravom podrazumeva pravo na autorskom delu koje
predstavlja originalnu duhovnu tvorevinu autora, izrazenu u odredenoj formi, bez
obzira na njegovu umetnicku, nauc¢nu ili drugu vrednost, njegovu namenu, veli¢inu,
sadrzinu i nacin ispoljavanja, kao i dopustenost javnog saopstavanja njegove sadrzine.
Autorskim pravom stite se moralna i imovinska prava, prava autora prema vlasniku
primerka autorskog dela, prava autora na posebnu naknadu i pravo na naknadu
za davanje na poslugu u skladu sa Zakonom o autorskom i srodnim pravima.® U
srodna prava spadaju pravo interpretatora, pravo proizvodaca fonograma, pravo
filmskog producenta (proizvodaca videograma), pravo proizvodaca emisije i pravo
proizvodaca baze podataka. Za svako od srodnih prava su, prethodno pomenutim
zakonom, propisani posebni uslovi zastite.

Kada se radi o pravima industrijske svojine, uslovi koje ona treba da ispunjavaju
kako bi bila priznata i uzivala zastitu regulisani su posebnim zakonima. Tako se prava
autora na industrijski dizajn priznaju ako je on nov i ako ima individualni karakter, a
Stite se u skladu sa Zakonom o pravnoj zastiti industrijskog dizajna.”® U patentnom
pravu predmet zastite mora ispunjavati uslove inovativnosti, inventivnosti i industrijske
primenljivosti. Pravna zastita pronalazaka ureduje se Zakonom o patentima." Za zastitu
nekog znaka Zigom neophodno je da je podoban za razlikovanje u prometu robe
odnosno usluga jednog od drugog fizickog ili pravnog lica te da moze biti prikazan
u Registru Zigova na nacin koji omogucava nadleznim organima i javnosti jasno i
precizno utvrdivanje predmeta zastite. Zig se $titi u skladu sa Zakonom o Zigovima.™
Kada se radi o imenu porekla, onda ¢e predmet zastite biti geografski naziv zemlje,
regiona, ili lokaliteta porekla proizvoda, ¢iji su kvalitet i posebna svojstva iskljucivo
ili bitno uslovljeni geografskom sredinom na odredenom ograni¢enom podrugju,
ukljucujuci prirodne i ljudske faktore. Geografska oznaka je oznaka koja identifikuje
odredeni proizvod poreklom sa teritorije odredene zemlje, regionaiili lokaliteta sa te
teritorije, gde se odredeni kvalitet, reputacija ili druge karakteristike proizvoda mogu
pripisati njegovom geografskom poreklu, pri ¢emu se oznaka porekla i geografska

° Sluzbeni glasnik RS, br. 104/2009, 99/2011, 119/2012,29/2016 - US, 66/2019.

1 Sluzbeni glasnik RS, br. 104/2009, 45/2015,44/2018 - dr. zakon.

" Sluzbeni glasnik RS, br.99/2011, 113/2017 - dr. zakon, 95/2018, 66/2019, 123/2021.
2 Sluzbeni glasnik RS, br. 6/2020.
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oznaka stite u skladu sa Zakonom o oznakama geografskog porekla.”* Predmet
zastite topografije predstavlja originalni, inovativni rezultat intelektualnog napora
stvaraoca koji nije opstepoznat u industriji poluprovodnickih proizvoda, kao i deo
zasticene topografije koji se moze samostalno upotrebljavati, kao i uredaj (glavna
stvar) $to obuhvata poluprovodnicki proizvod koji u sebi sadrzi zasti¢enu topografiju,
ako se takav poluprovodnicki proizvod ne moze odvojiti od glavne stvari bez njenog
ostecenja ili unistenja. Predmet i uslovi zastite ostvaruju se prema Zakonu o zastiti
poluprovodnickih proizvoda.' Pravo oplemenjivaca biljne sorte dodeljuje se ako je
sorta nova, razli¢ita, uniformna, stabilna te ako ispunjava uslove za davanje imena
sorte, u skladu sa odredbama Zakona o zastiti prava oplemenjivaca biljnih sorti.'> O
poslovnoj tajni kao predmetu osiguranja od odgovornosti za povredu prava IS vise
reci ce biti u narednom poglavlju.

U vezi sa osiguranjem od odgovornosti od povrede prava IS treba imati
u vidu autonomiju ugovaranja koja omogucava osiguravacu da svojim uslovima
osiguranja odredi obim pokri¢a. To podrazumeva i njegovo pravo da iz osiguranja
potpuno iskljui ili ogranici svoju obavezu za odstetne zahteve za pojedina prava IS.
Osiguranje od odgovornosti zbog povrede prava IS donosi visestruke prednosti. Po
relativnho skromnom iznosu premije osiguranja dobija potencijal finansijske zastite
od eventualnih troskova zbog povrede prava IS treceg lica. Isto tako, osiguranje moze
da pokriva i troskove pokretanja protivtuzbe, ali i tuzbe radi zastite sopstvenog prava
IS. Na osiguraniku je da prepozna i razume sastavne delove svoje delatnosti i da, radi
svake sigurnosti, osiguranjem finansijski zastiti svoje interese u vezi s pravima IS. Osim
pomenutog, ako se ugovori, osiguranjem se mogu nadoknaditi troskovi pribavljanja
stru¢nog misljenja o verovatnodi uspesnosti odbrane od odstetnih zahteva zbog po-
vrede prava IS ili tuzbe radi zastite sopstvenog prava IS, troskovi advokatskog i drugog
zastupanja, vestaka i odbrane pred sudom ili arbitrazom, iznosi po presudama u sluc¢aju
izgubljenog spora itd.’® Osim navedenog, u slu¢ajevima sumnje da predstoji ili postoji
verovatnoca da ¢e neko trece lice zapoceti s povredom njegovog prava IS, titular moze
preduzeti odgovarajuce mere istrage i analize."” TroSkove takvih mera mogu se pokriti
ovim osiguranjem. Naime, troskove koje je imao titular IS, koji je istovremeno i osigu-
ranik u odnosu osiguranja, osigurava¢ nadoknaduje u punom iznosu u okviru sume
osiguranja. Jedini uslov je da su oni ucinjeni razumno i uz saglasnost osiguravaca.'®

3 Sluzbeni glasnik RS, br. 18/2010, 44/2018 - dr. zakon.

4 Sluzbeni glasnik RS, br. 55/2013,66/2019.

° Sluzbeni glasnik RS, br. 41/2009, 88/2011.

6 Marsh Commercial, Protecting your big ideas with intellectual property insurance, 28 August 2024,
dostupno na adresi: https.//www.marshcommercial.co.uk/articles/intellectual-property-insurance.html#:~:te-
xt=IP%20insurance%20can%20help%20protect,copying%200r%20reproducing%20their%20work, 12. 2. 2025.
7" Arch Insurance, A Guide to Intellectual Property Insurance, Arch Capital Group Ltd. October 22, 2024,
dostupno na adresi: https://insurance.archgroup.com/a-guide-to-intellectual-property-insurance/, 12. 2. 2025.
'8 Slobodan Jovanovi¢, Pravo osiguranja, Pravni fakultet za privredu i pravosude, Novi Sad, 2016, 167.
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Ill Sta moze biti predmet osiguranja?

Predmet osiguranja opredeljuje se u skladu s relevantnim propisima o au-
torskom pravu i srodnim pravima, patentima, Zigovima, pravnoj zastiti industrijskog
dizajna, geografskim oznakama porekla, topografiji poluprovodnickih proizvoda i
zastiti poslovne tajne te odredbama zakona i drugih propisa kojima se ureduje ugovor
0 osiguranju, a narocito opstim i posebnim uslovima osiguranja.

Pode li se od jednog od principa ugovornog prava po kojem predmet oba-
veze mora biti mogu¢, dopusten, odreden ili odrediv (ZOO, ¢l. 47), predmet obaveze
osiguravaca mora biti u skladu s javnim poretkom, prinudnim propisima i dobrim
obicajima. Zbog toga i pravni osnov obaveze osiguravaca zavisi od ispunjenosti
uslova, obaveza i zahteva propisanih zakonom ili onih $to proizlaze iz dobrih obi-
¢aja. U kontekstu teme ovog rada, zakone i podzakonske propise mozemo svrstati
u dve grupe: (1) zakone koji reguliSu pojedine oblike prava IS i (2) zakone o pravu
osiguranja — o ugovoru o osiguranju i o nadzoru nad delatnosti osiguranja.

Uobicajeno je da se predmet osiguranja vezuje za nastanak neke okolnosti,
incidenta, dogadaja, ¢injenice, problema, radnje, propusta ili stanja stvari koji bi
mogao dovesti do pokretanja tuzbe ili postavljanja odstetnog zahteva protiv osi-
guranika ili, obrnuto, u slu¢aju kada osiguranik preduzima radnje radi zastite svog
prava IS prema tre¢em licu.

Predmet osiguranja moze da bude iskljuc¢ivo odgovornost po osnovu prava
IS koja ispunjava uslove propisane zakonom i uziva zakonsku zastitu. Uslovi koje
mora ispunjavati pravo IS zavise od vrste predmeta tog prava. Osim onih pomenutih u
prethodnom poglavlju, podrazumeva se da predmeti zastite prava IS moraju da ispu-
njavaju i druge zakonom propisane uslove. Takav zaklju¢ak proizlazi iz nekoliko pravila
specifi¢nih za ugovor o osiguranju izvedenih iz opstih pravila ugovornog prava. Tako,
pravo iz ugovora o osiguranju mogu posedovati samo ona lica koja su u ¢asu nastanka
Stete imala materijalni interes da se osigurani slucaj ne dogodi. To pravilo proizlazi iz
Cinjenice da nije normalno da neko Zeli da pretrpi gubitak, jer bi u suprotnom to znacilo
odstupanje od regularnosti osiguranja i naj¢esée ukazivalo na osiguranikovu prevaru.'
Dalje, iz gore istaknutog pravila o pravima IS ocigledno je da prava kojima zakonom
nije priznata pripadnost IS nekom licu, ne moze biti predmet osiguranja. Prema opstim
pravilima ugovornog prava, da bi se moglo zakljuciti punovazno osiguranje, interes mora
da bude dozvoljen zakonom, moralom i javnim poretkom drustva.?® Zakonitost prava
IS dokazuje se reSenjem nadleznog organa o upisu u odgovarajuci registar. To moze biti
reSenje o registraciji prava IS ili reSenje o upisu raspolaganja postojec¢im pravom (prenos,
licenca, zaloga). U tom smislu treba razumeti i da se osiguranjem pokriva zloupotreba
odnosno neovlaséeno iskoris¢avanje prava IS osiguranika koje je zakonom priznato.

S, Jovanovi¢, 95.
20 |bid., 89.
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S druge strane, osiguranjem se ne pokriva nijedan slucaj, stanje, okolnost ili dogadaj
za pokretanje tuzbe povodom upotrebe prava IS na osnovu zakonom priznatih ogra-
nicenja tih prava.”!

Predmet osiguranja moze da bude samo ono sto izricito nije iskljuceno
iz pokrica. Uslovima osiguranja, koji predstavljaju odredbe ugovora o osiguranju,
utvrduje se definicija predmeta osiguranja ciji se gubitak, Steta ili troskovi u vezi s
njim nadoknaduju iz osiguranja. U tome lezi bitna razliku u odnosu na prava intelek-
tualne svojine koja su Sireg obuhvata od obima osiguravajuceg pokri¢a. Na primer,
uslovima osiguranja mogu biti izri¢ito iskljuc¢eni odstetni zahtevi protiv zaposlenih
zbog povrede poslovne tajne i odgovornost poslodavca prema zaposlenima zbog
neosnovanog odstetnog zahteva zbog povrede poslovne tajne. S druge strane, osi-
guranje moze pokrivati Siroku lepezu troskova zbog rizika izvedenih iz povrede prava
IS. To mogu biti sporovi povodom povrede prava na privatnost, podataka o li¢nosti,
zatim troskovi upravljanja javnim odnosima itd. Jedna od karakteristika osiguranja
od odgovornosti zbog povrede prava IS je upravo osiguranje finansijske Stete u vidu
nadoknade specificnih troskova koji padnu na teret osiguranika.

Pored brojnih isklju¢enih rizika, troskova i naknada, koje u ovom radu
necemo navoditi, lista iskljucenih rizika obuhvata druge vrste odgovornosti koje su
ili mogu biti komplementarne ovom predmetu osiguranja. To su: odgovornost za
proizvod (,produktna odgovornost”) i eventualno druge vrste odgovornosti. Radi se
o strogom razdvajanju odgovornosti koje bi mogle nastati iz raznih pravnih osnova,
a sve radi toga da osigurava¢ moze $to efikasnije da kontrolise i prati pojedinacne
tipove osiguranja. Osim toga, takva pravna tehnika sastavljanja uslova osiguranja
obezbeduje bolji pregled izvora opasnosti i potencijalnih obaveza osiguravaca.

Predmet osiguranja od odgovornosti za povredu prava IS ne poklapa se
sa osiguranjem od opste odgovornosti iz delatnosti. Osiguranje od odgovornosti
za povredu prava IS sprovodi se kao oblik osiguranja od odgovornosti, i to opste
odgovornosti iz delatnosti ili profesionalne odgovornosti. Predmet osiguranja od
odgovornosti za povredu prava IS razlikuje se od osiguranja od opste odgovornosti
iz delatnosti u bar dva sledeca svojstva: prvo, u osiguranju od opste odgovornosti
iz delatnosti predmet osiguranja je gradansko-pravna odgovornost osiguranika za
prouzrokovanu Stetu usled smrti, povrede tela ili zdravlja, odnosno ostecéenjaiili uni-
Stenja stvari trecih lica,?? dok kod, u ovom radu, razmatranog tipa osiguranja to nije
slucaj. Osiguranje od odgovornosti za povredu prava IS pokriva iskljucivo finansijsku
Stetu u vezi s tim odstetnim zahtevima i relevantnim troskovima. Drugo, osiguranje
od opste odgovornosti ne pokriva profesionalnu odgovornost koja nastane usled
gresaka i propusta u obavljanju poslova $to spadaju u profesionalnu delatnost
(advokati, javni beleznici, posrednici u osiguranju itd.) Osiguranje od odgovornosti

21V, Spasi¢, 68-69, 141, 203-204, 415; S. Markovi¢, D. Popovi¢, 75-78, 140-141, 168, 182-183, 192, 200, 208.
22§, Jovanovic, 289.
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za povredu prava IS moze da bude zakljuceno kao osiguranje od profesionalne
odgovornosti jer je predmet osiguranja vezan iskljucivo za neskrivljenu gresku ili
nemar u obavljanju specifi¢cne delatnosti. Radi se o tzv. lakoj (obi¢noj) nepazniji
(culpa levissima), jer gruba nepaznja (culpa lata) profesionalca u obavljanju svoje
delatnosti nije prihvatljiva. Laki oblici nepaznje redovno ¢e biti pokriveni osigu-
ranjem, dok se gruba nepaznja nekada izjednacava s namerom, a nekada to nije
slucaj.”® Jednostavno, u obavljanju profesionalne delatnosti strana u obligacionom
odnosu duZna je da u izvrSavanju obaveza postupa s pove¢anom paznjom, prema
pravilima struke i obi¢ajima - tj. paznjom dobrog stru¢njaka. Od navedenog pravila,
u srpskom pravu postoji, Zakonom o obligacionim odnosima propisan, izuzetak po
kojem je osiguravac¢ duzan da naknadi svaku Stetu prouzrokovanu od nekog lica za
Cije postupke osiguranik odgovara po ma kom osnovu, bez obzira na to da li je Steta
prouzrokovana nepaznjom ili namerno (ZOQ, ¢l. 929, st. 3).

Standardna praksa osiguranja, koja je uskladena sa zakonskim pravilima,
polazi od toga da se samo Stetni dogadaji nastali bez namere osiguranika mogu
pripisati njegovom nemaru, propustu, pogresnoj izjavi volje ili laznom predstavlja-
nju bitnih ¢injenica prilikom zaklju¢enja ugovora o osiguranju. Isto pravilo vaziiu
osiguranju od povrede prava IS. Osiguranjem je pokrivena isklju¢ivo nenamerna
povreda prava IS i pogotovo ugovora o licenci.

Predmet osiguranja od odgovornosti za povredu prava IS moze biti
fakticki odnos u vidu poslovne tajne. Poslovna tajna (know-how) u Sirem smislu
odnosi se na bilo koju nejavnu informaciju koju pojedinci ili kompanije steknu u vezi
s nacinom ili lakSom upotrebom necega u poslu. (Pojam je izuzetno Sirok i njegova
priroda zavisi od znanja o kome je rec.) Uobicajeno, poslovna tajna opisuje znanje
koje povecava koristi ili smanjuje teret koris¢enja neCega. Ona moze sadrzati opis
kreiranja proizvoda ili strateske karakteristike privrednog drustva kao $to je upra-
vljanje poslovanjem.?*, % Prema prof. Spasicu, sustinu know-how u najvecoj meri ¢ini
tehnicki aspekt, dok je poslovni sporednog karaktera.?® Koliko su pronalasci i inovacije

2 |bidem.92.

2% Na primer: (1) Americko drustvo za osiguranje Lincoln National Life Insurance Company nosilac je patenta
naslovljenog kao,Metod i aparat za isplatu penzijskih prihoda“, sto je potvrdeno presudom Saveznog
apelacionog suda SAD juna 2010. godine (Lincoln National Life Insurance Company v. Transamerica Life
Insurance Company (2010), United States Court of Appeals, Federal Circuit, Nos. 2009-1403, 2009-1491,
Decided: June 23, 2010, dostupno na adresi: https://caselaw.findlaw.com/court/us-federal-circuit/1528628.
html, 12. 2. 2025); (2) Skupovi podataka visoke rezolucije o odstetnim zahtevima su intelektualna svo-
jina nemacke delatnosti osiguranja kroz poslovnu tajnu dugi niz godina. Zato ti podaci nisu dostupni
besplatno javnosti od strane delatnosti osiguranja, sto ne iskljucuje njihovo davanje u svrhu konkretnih
istrazivackih projekata (GDV, Comment of the German Insurance Association (GDV) on the Consultation on
the renewed sustainable finance strategy, ID-number 6437280268-55, 14/07/2020, 57).

25 S, Markovi¢, D. Popovi¢, 309-310; Legal Information Institute, know-how, Cornell Law School, dostupno
na adresi: https://www.law.cornell.edu/wex/know-how, 12. 2. 2025.

% V. Spasi¢, 103.
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vazni, govori i podatak da su SAD i Japan, u godinama stagnacije privrednog rasta,
patentima, know-how-ima i digitalnom ekonomijom uspele da pokrenu posustali
privredni razvoj.”’

U analiziranim izvorima pravne teorije o pravu IS, poslovna tajna predstavlja
fakticki odnos u sklopu delatnosti privrednog drustva, zbog ¢ega ne spada u pravo
IS, dok drugo misljenje poslovnu tajnu svrstava u pravo srodno patentnom pravu.?
Prva grupa autora takode se priblizava prethodno navedenom drugom misljenju, jer
smatraju da pronalasci treba da se stite patentom, a prateca tehnicka znanja koja ne
ispunjavaju uslove patentabilnosti, da se Stite kao poslovna tajna.*®

U pravu osiguranja pomenuto razlikovanje je bez znacaja jer je na osigura-
vacu da po principu autonomije volje u obligacionom pravu odludi da li ¢e pruzati
pokrice i za povredu poslovne tajne — slucaj,,nezakonitog pribavljanja, koris¢enja
i otkrivanja tude poslovne tajne”, kako je definisano srpskim Zakonom o zastiti
poslovne tajne iz 2021. godine (dalje u tekstu: ZZPT)*' i Zakonom o privrednim
drustvima.®? Ipak, do povrede poslovne tajne moze doci krsenjem zakona ili dobrih
poslovnih obicaja u koje spada i povreda obaveza iz sporazuma o poverljivosti ili
drugih ugovora. Prakti¢no podnosenjem odstetnog ili drugog zahteva povodom
neovlas¢enog koris¢enja tude poslovne tajne nastaje osigurani slucaj. Ipak, osiguranik
ili osteceno lice koje postavlja imovinski zahtev prema osiguraniku treba da dokaze
da se zaista radi o poslovnoj tajni. Posto poslovna tajna nije predmet registracije u
upravnom postupku, njeno postojanje zainteresovano lice - privredni subjekt mora
dokazati na nacin propisan ZZPT i Zakonom o privrednim drustvima (¢l. 72-74). To
moze da se ucini prezentacijom: internog akta o rukovanju poslovnom tajnom: ili
dokumenta sa oznakom ,poslovna tajna” ili slicnom oznakom. U svakom slucaju, da
li ¢e sporno ponasanje predstavljati povredu poslovne tajne, zavisi¢e od toga da li
podatak ispunjava zakonom propisane uslove da bi mogao biti smatran poslovnom
tajnom. Sledstveno tome, podatak Cije saopsStavanje tre¢em licu ne bi moglo naneti
Stetu drustvu, kao i podatak koji nemaili ne moze imati ekonomsku vrednost da bi se
njegovim koris¢enjem ili saopstavanjem mogla ostvariti ekonomska korist i koji nije
od strane privrednog drustva zasti¢en odgovarajué¢im merama u cilju ¢uvanja njegove
tajnosti, ne moze se smatrati poslovnom tajnom. Tako na primer, kada pronalazak
ne ispunjava uslov industrijske (privredne) primenljivosti — patentabilnosti, onda
ni poslovna tajna u vezi s njim nije podobna za sticanje bitne ekonomske koristi ili
prednosti. Ovo zbog toga sto je ,korisnost informacije sustinski razlog sto ona ima

27 S, Jelisavac Trosi¢, 82.

28 S, Markovi¢, D. Popovi¢, 309.

2V, Spasi¢, 99-107.

30 S, Markovi¢, D. Popovi¢, 311.

31 Sluzbeni glasnik RS, br. 53/2021.

32 Sluzbeni glasnik RS, br. 36/2011, 99/2011, 83/2014 - dr. zakon, 5/2015, 44/2018, 95/2018, 91/2019,
109/2021, 19/2025.
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svojstvo poslovne tajne”3® Drugim re¢ima, ,uslov korisnosti je zakonski uslov pravne
zastite pronalaska pa se po ekstenzivnoj analogiji prosiruje i na know-how"** U tom
smislu, licu koje se smatra ostec¢enim nije ni od kakve pomodi $to je neki podatak
proglasio poslovhom tajnom ako ovaj nije podoban da prouzrokuje stetu ili dopri-
nese ekonomskoj koristi ili prednosti na trzistu. Time se stvara zakonska prezumpcija
da su ekonomski bezvredni podaci oni koji nisu zasti¢eni poslovnom tajnom. Ipak,
treba imati u vidu da se radi o tvrdnji relativhog znacaja, jer postoje brojni podaci
koji su vazni u privrednom drustvu, ali oni nisu takve prirode da bi ih trebalo $titi
poslovnom tajnom.

IV Sta je pokriveno osiguranjem

lako se u ovom radu razmatrana vrsta osiguranja, prema opsteprihvacenoj
podeli osiguranja, svrstava u osiguranje imovine, ono prvenstveno pokriva razli¢ite
troSkove nastale usled odgovornosti za povredu nekog od prava 1S.3* Kao $to smo
ranije naveli, osigurana naknada pokriva iskljucivo ,¢isto” finansijsku Stetu nastalu
iz odstetnih zahteva zbog povrede prava IS i pravne odbrane od njih. S druge stra-
ne, ta vrsta osiguranja podrazumeva finansijsku zastitu u slucajevima povrede IS,
konkretnije, moralno-pravnih i imovinskopravnih ovlaséenja titulara prava 1S.3 Tako
bismo za cisto finansijsku Stetu, koja se pokriva ovom vrstom osiguranja, mogli reci
da ona predstavlja materijalni gubitak koji je osiguranik prouzrokovao na teret treceg
lica ¢injenjem ili propustom, bez ugrozavanja njegovih stvari ili zdravlja. Po tome se
ova vrsta osiguranja razlikuje od tradicionalnog osiguranja stvari i osiguranja lica
od nezgode. Imajudi prethodno re¢eno u vidu, razlikujemo sledece vrste pokrica:

(1) Naknada troskova zbog povrede tudeg prava IS. Povreda prava IS pruza
pokrice za troskove odbrane: advokatske, savetnicke honorare, troskove i honorare
vestaka ako su angazovani, sudske takse itd. Osim pomenutih tro$kova, osiguranom
naknadom obuhvaceno je i pokrivanje Stete koju osiguranik biva duzan da plati trecem
oste¢enom licu na osnovu sporazuma o poravnanju, pravosnazne presude suda ili
arbitraze. Tu spada i mogucnost nadoknade troskova pokretanja protivtuzbe. Medu-
tim, teZnja osiguravaca je da ima potpun uvid u sopstvene poslovne izlozenosti, Sto
obuhvata sve dogadaje i radnje koje osiguranik planira da preduzme, pa je prethodno
pribavljena saglasnost na njih od osiguravaca preduslov za isplatu osigurane naknade.>”

(2) Naknada troskova odbrane sopstvenog prava IS. Nije redak slucaj
da osiguraniku neko trece lice osporava vlasnistvo nad pravom IS. Trece lice moze

3G, Markovi¢, D. Popovi¢, 310.

34 V. Spasi¢, 103.

35S, Jovanovic, 291.

36V, Spasi¢, 65; S. Markovi¢, D. Popovi¢, 263.
378, Jovanovic, 40.
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da bude konkurent na trzistu ili zaposlena lica i saradnici osiguranika. Naknaduju se
troSkovi usmereni na odbranu od zahteva za ponistavanje ili opoziv prava IS zbog
ranije registrovanog prava ili zbog toga $to postoji prethodno stanje tehnike zbog
kojeg postoji njegovo pravo da slobodno prodaje svoje proizvode ili pruza usluge.®

(3) Naknada troskova usled pokretanja tuzbe radi izvrSenja ugovoraiili
naknade za povredu prava IS. Ovo je obrnuta vrsta pokri¢a u osiguranju od odgo-
vornosti zbog povrede prava IS, jer se radi 0 obavezi osiguravaca da naknadi troskove
ostvarivanja ugovornih prava osiguranika od treceg lica — osiguranikove ugovorne
strane. Ovo pokri¢e omogucava osiguraniku da pokrene odgovarajudi postupak
kako bi naterao njegovu ugovornu stranu da ispuni svoje ugovorne obaveze ili da
plati naknadu $tete zbog povrede ugovora u vezi s pitanjima IS. Pokriée bi se takode
moglo aktivirati zbog neplaéanja tantijema ili viska sume iznad odredenog limita
koji je trebalo da pripadne osiguraniku, povrede ugovorenih odredbi o teritorijalnim
ogranicenjima ili tehnickim oblastima primene itd.*

(4) Gubici zbog prekida rada nastali povredom prava IS. Prekid poslo-
vanja je oblast odStetnog prava u razvoju u svetu osiguranja od odgovornosti zbog
povrede prava IS. Nemogucnost ostvarenja planirane zarade dovodi do smanjenja
prihoda i nepovoljnog rezultata poslovanja koje se moZe znatno spreciti putem
osiguranja od gubitaka zbog prekida rada.*® Kao i u osiguranju imovine od pozarnih
rizika, re¢ je o dopunskom obliku pokri¢a koje se posebno ugovara i placa dodatna
premija, mada je moguce da ono bude obuhvaceno ve¢ u osnovnom pokricu, $to
zavisi od ponude na trzistu osiguranja. Stetom usled prekida rada smatra se ona koja
je nastala dejstvom osiguranog rizika iz osnovnog osiguranja,*' tj. vrste osiguranja
koje je tema u ovom radu. Ovo pokri¢e osmisljeno je radi prosirenja obima osigura-
nja kako bi se osiguranik zastitio od finansijskih gubitaka koje moze da pretrpi ako
mu se zabrani da prodaje svoje proizvode ili pruza usluge ili ako bi morao prestati
da koristi odredene proizvodne procese. Osiguranje gubitaka zbog prekida rada
bi u ovoj vrsti osiguranja narocito bilo pogodno u slu¢aju kada protiv privrednog
drustva - osiguranika bude doneta presuda kojom se utvrduje da njegovi proizvodi
povreduju patente treceg lica i izrekne zabrana nastavka upotrebe ili prodaje proi-
zvoda koji povreduju pravo IS oste¢enog lica.

3 Arch Insurance, A Guide to Intellectual Property Insurance, Arch Capital Group Ltd. October 22, 2024,
dostupno na adresi: https://insurance.archgroup.com/a-guide-to-intellectual-property-insurance/, 12. 2. 2025.
3 Arch Insurance, A Guide to Intellectual Property Insurance, Arch Capital Group Ltd. October 22, 2024,
dostupno na adresi: https://insurance.archgroup.com/a-guide-to-intellectual-property-insurance/, 12. 2. 2025.
S, Jovanovi¢, 271.

4 Ibidem, 277.
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V Zakljucak

Intelektualna svojina na razli¢ite nacine utice na dobitne (privredni subjekti)
i nedobitne organizacije (gradanskopravna udruzenja, zaduzbine, ustanove kulture
i sl.), a moze i da znacajno doprinosi unapredenju nau¢no-tehnoloskog razvoja i
podizanju materijalnog blagostanja. Svako lice koje iskoriS¢ava neko pravo IS moze
da se pojavi u svojstvu tuzene strane ili u svojstvu tuzioca. Finansijski teret nastaje
ako se njegovo pravo IS ponisti, menja ili je predmet priviemene zabrane koriséenja,
prodaje stvari ili pruzanja usluga.

Svojstva razlicitih prava intelektualne svojine proizlaze iz njihovih specifi¢cno-
sti i zakonom propisanih uslova za njihovo priznavanje i zastitu. Zakonske definicije
i uslovi za sva prava IS pruzaju institucionalni okvir pravne izvesnosti u pravnom
prometu u kojem se ta prava koriste na zakonit nacin.

Kada se radi o osiguranju od odgovornosti zbog povrede prava IS, treba
imati u vidu da je osiguranje, u mnogim slucajevima, adhezione prirode, $to znaci
da osiguravac svojim uslovima osiguranja odreduje obim pokri¢a. Ipak, osiguranje
od odgovornosti zbog povrede prava IS donosi visestruke prednosti. To su: mali
iznos premije za koju se dobija mnogo veca suma osigurane naknade, moguc¢nost
osiguranja troskova pokretanja protivtuzbe i tuzbe radi zastite sopstvenog prava
IS, mogucénost osiguranja naknade troskova pribavljanja stru¢nog misljenja o vero-
vatnoci uspesnosti odbrane od odstetnih zahteva ili tuzbe radi zastite sopstvenog
prava IS, troskovi advokatskog i drugog zastupanja, vestaka i odbrane pred sudom
ili abritrazom, iznosi po presudama u slucaju izgubljenog spora, troskovi istrage i
analize kada postoji sumnja da ce trece lice zapoceti sa povredom prava IS itd.

Osiguravajuce pokrice troskova koje mora da snosi osiguranik na osnovu
presude suda ili arbitraze posle postupka koji je pokrenulo osteceno lice bice obaveza
osiguravaca, ali ako osiguranik planira da sam napravi troskove u sluc¢aju pokretanja
tuzbe za zastitu svog prava IS, protivtuzbe ili priznavanja obaveze na osnovu spo-
razuma o poravnanju, njihova naknada ¢e biti uslovljena prethodnom saglasnoscu
osiguravaca na pomenute pravne radnje.

U osiguranju od odgovornosti zbog povrede prava IS, kao i u drugim vrstama
osiguranja, moguce je prosiriti pokric¢e i na neke druge troskove kao $to su oni koji
su u vezi sa prekidom rada zbog povrede prava IS ili gubitkom spora posle odluke
suda konacnog stepena odlucivanja.

Punovaznost ugovora o osiguranju i obaveze osiguravaca uslovljene su
prethodnom registracijom prava intelektualne svojine. To znaci da se iz osigurava-
juceg pokri¢aiskljucena sva prava IS koja nisu registrovana. Ipak, ovde treba imati u
vidu da osiguravaci prihvataju u osiguranje i autorska i prava srodna autorskim iako
se ona ne registruju. Obaveza osiguravaca takode mora biti odredena i/ili odrediva
i dopustena javnim poretkom, prinudnim propisima i dobrim obicajima, pa zato
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osiguravac¢ ne moze punovazno da zaklju¢uje ugovore o osiguranju materijalnih
interesa na pravima IS koja nisu zakonom priznata.

Takode su uocljive i razlike izmedu osiguranja od opSte odgovornosti iz
delatnosti i osiguranja od odgovornosti za povredu prava intelektualne svojine.
Zbog toga je osiguranje od odgovornosti za povredu prava intelektualne svojine
specificno i zahteva specijalizovana znanja u zakljucivanju i administriranju takvog
ugovora o osiguranju.
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| Introduction

Intellectual property (hereinafter: IP) impacts the rights holders of IP and
national economies in various ways, particularly in the context of scientific and
technological development and the advancement of both individual and societal
well-being. It is therefore not surprising that, in the early 1980s, the United States
began systematically treating all information shared via the internet as a potential
threat to national security, justifying such a position by the possibility of IP rights
infringement. This rationale served to legitimize oversight and control of the inter-
net and its future development.® Moreover, technological progress across different
sectors raises various national and international security concerns, especially in the
current era of rapid development and implementation of Al.

In the context of market-oriented social relations, the economic utility of
IP has become increasingly significant. As a product of the innovative human mind,
IP forms the foundation of individual creative freedom and society’s spiritual and
material progress. Conversely, the unauthorized appropriation and use of another’s
protected intellectual creations for financial or other gain has long been subject to
legal sanctions. As noted in the literature: “Intellectual property rights and the protec-
tion of IP secure the fundamental right to safeguard new ideas, new procedures, and
new products, as well as their commercial distribution without fear of loss, piracy, or
unnecessary involvement of individuals or enterprises in litigation”*However, insti-
tutional protection of IP rights in cases of unauthorized use is not possible without
initiating appropriate legal proceedings. One group of such proceedings is initiated
and conducted ex officio (e.g. administrative procedures involving inspection over-
sight or customs process); another group is also initiated ex officio but falls within the
criminal prosecution. Property and non-property claims, however, must be pursued
through civil litigation initiated by the injured party and supported by other legal
remedies. Unauthorized use of another party’s protected intellectual property most
often arises from deliberate and bad-faith conduct by the infringer, while the rights
holder seeks legal protection upon becoming aware of the infringing behavior. The
infringer’s bad faith is particularly evident in their awareness that the subject of their
economic use is a protected intellectual asset belonging to someone else, and that
they have not lawfully acquired the right to profit from another’s intangible asset.

Nevertheless, instances of unintentional infringement of intellectual pro-
perty rights are also possible, particularly when the violation results from accidental

3 Sanja Jelisavac Trosi¢, Dinamika razvoja intelektualne svojine u medunarodnim ekonomskim odnosima,
Institute of International Politics and Economics, Belgrade, 2023, 115.

4 Ibid., 111.

* Vidoje Spasi¢, Pravo intelektualne svojine, Faculty of Law, Center for Publications, Nis, 2024, 4-5; Slobodan
Markovi¢, Dusan Popovi¢, Pravo intelektualne svojine, Faculty of Law, Center for Publications, Belgrade,
2023, 21.
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or coincidental overlap. Whether the infringement was willful or negligent does not
exclude the possibility of asserting a financial claim against the responsible party.®
However, the burden lies with the plaintiff, the intellectual property rights holder, to
prove the existence of the unauthorized act committed by the liable party and the
damage caused as a direct consequence of that act. Therefore, it is not necessary, in
all cases, to demonstrate the infringer’s intent when preparing for/or carrying out
acts that constitute a violation of IP rights. Nonetheless, before or during litigation,
in cases involving motions for provisional measures or the collection or preservation
of evidence, it is sufficient for the party to demonstrate that an infringement has
likely occurred or is likely to occur.” A civil lawsuit serves as the procedural instrument
by which litigation is initiated and judicial protection of an IP right is requested.
This means that such protection before a court is realized solely on the basis of the
rights holder’s decision to bring an action, through which they request the court to
establish the infringement of a legally recognized right, to prohibit further infringing
conduct, to award compensation for economic and non-economic damage, and to
issue provisional measures such as the seizure or removal from the market of infrin-
ging goods, along with other legal remedies and prohibitions.2 A copyrighted work
constitutes the intellectual creation of an individual, who thereby holds all associated
rights, while certain protected subject matter under industrial property law, such
as manufacturing processes, new machinery, industrial products, and industrial
design, typically provides a significant comparative advantage to a business entity
in terms of market competitiveness and added value. One of the most consequential
outcomes of IP infringement is lost profit. In the case of copyright, this may reflect
the income of a commercial entity or an individual, while under industrial property
law, it may concern revenue that could have been allocated to further research and
development, thereby supporting the company’s growth.

From the above, it follows that any legal entity engaged in economic activity,
whether as an entrepreneur or as a business organization (micro, small, medium, or large
enterprise), as well as non-profit entities (e.g. civil associations, endowments, cultural
institutions, etc.), may appear as either the defendant (passively legitimized) or the pla-
intiff (actively legitimized) in IP disputes. Other types of disputes may also arise in the IP
domain, including breaches of agreements involving the transfer or licensing of rights,
lease agreements, or security interests. A particularly burdensome financial consequence
for the IP rights holder may occur if their right is revoked, modified, or becomes subject
to a temporary ban on its use, the sale of goods, or the provision of services.

Profit and non-profit organizations may bear these financial burdens inde-
pendently, through internal resources; however, in international commercial practice,

6 S. Markovic, D. Popovi¢, 276.
7 V. Spasi¢, 257-258, 262, 266; S. Markovi¢, D. Popovi¢, 277.
8 V. Spasi¢, 256-282, 476-484; S. Markovi¢, D. Popovi¢, 269-278.
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obtaining an insurance policy has proven to be a significantly more effective solution.
This paper first analyzes the characteristics of various IP rights that may be subject
to insurance, along with the benefits of liability insurance against IP infringement.
It then examines the scope of insurable subject matter and the content of insurance
coverage, taking into account specific costs incurred both when the insured acts as
the defendant in litigation and when the insured undertakes legal actions to protect
and enforce their IP rights.

Il CHARACTERISTICS OF DIFFERENT INTELLECTUAL PROPERTY
RIGHTS AND THE ADVANTAGES OF LIABILITY INSURANCE
AGAINST INFRINGEMENT OF SUCH RIGHTS

Starting from the division of IP rights into copyright and related rights, and
industrial property rights, this section will briefly examine the main characteristics these
rights must possess to enjoy legal protection and be eligible as the subject of insurance.

Copyright refers to the legal right pertaining to an original intellectual cre-
ation of the author, expressed in a specific form, regardless of its artistic, scientific,
or other value, purpose, length, content, form of expression, or whether its public
communication is permitted. Copyright protection encompasses both moral and
economic rights, the author’s rights in relation to the owner of a physical copy of the
copyrighted work, the right to special remuneration, and the right to compensate
for the public lending of works, under the Law on Copyright and Related Rights.’
Related rights include the rights of performers, phonogram producers, film producers
(videogram producers), broadcasting organizations, and database producers. Each of
these related rights is governed by specific conditions for protection, as prescribed
under the aforementioned legislation.

When it comes to industrial property rights, the conditions they must meet
in order to be recognized and enjoy legal protection are regulated by specific legi-
slation. Thus, the rights of the author of an industrial design are recognized if the
design is new and possesses individual character, and are protected in accordance
with the Law on the Legal Protection of Industrial Design.'® In patent law, the su-
bject matter of protection must satisfy the requirements of novelty, inventiveness,
and industrial applicability. The legal protection of inventions is governed by the
Law on Patents.!" For a sign to be protected as a trademark, it must be capable of
distinguishing the goods or services of one natural or legal person from those of

° Official Gazette of the Republic of Serbia, Nos. 104/2009, 99/2011, 119/2012, 29/2016 - Constitutional
Court decision, 66/2019.
' Official Gazette of the Republic of Serbia, Nos. 104/2009, 45/2015, 44/2018 - other law.
" Official Gazette of the Republic of Serbia, Nos. 99/2011, 113/2017 - other law, 95/2018, 66/2019, 123/2021.
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another, and it must be capable of being represented in the Trademark Register
in a manner that enables the competent authorities and the public to clearly and
precisely determine the subject matter of protection. A trademark is protected in
accordance with the Law on Trademarks.'? As for designations of origin, the subject
of protection includes the geographical name of a country, region, or locality from
which a product originates, where the quality and specific characteristics of that
product are exclusively or essentially attributable to the geographical environment
of a defined area, including both natural and human factors. A geographical indi-
cation refers to a sign that identifies a product as originating from the territory of
a particular country, region, or locality, where a given quality, reputation, or other
characteristic is essentially attributable to its geographical origin. Designations of
origin and geographical indications are protected in accordance with the Law on
Indications of Geographical Origin.' The subject matter of topography protection
includes the original, innovative result of the author’s intellectual effort, which is
not commonly known in the semiconductor industry, as well as any part of the
protected topography that may be used independently, and the device (main item)
that incorporates a semiconductor product containing the protected topography,
provided that the semiconductor product cannot be separated from the main item
without damaging or destroying it. The subject matter and conditions for protection
are governed by the Law on the Protection of Semiconductor Products.' The plant
breeder’s right is granted if the variety is new, distinct, uniform, and stable, and if it
meets the requirements for variety denomination, in accordance with the provisions
of the Law on the Protection of Plant Breeders’ Rights.” The issue of trade secrets
as a subject of insurance against liability for infringement of intellectual property
rights will be discussed in more detail in the following chapter.

In relation to liability insurance against infringement of IP rights, it is impor-
tant to bear in mind the principle of contractual freedom, which allows the insurer
to define the scope of coverage through its terms and conditions. This includes the
insurer’s right to completely exclude or limit liability for indemnity claims arising
from specific IP rights. Liability insurance against IP infringement offers multiple
advantages. For a relatively modest premium, it provides potential financial protec-
tion against costs that may arise from infringing a third party’s IP rights. Moreover,
such insurance may cover the costs of filing a counterclaim, as well as initiating legal
proceedings to protect the insured’s IP rights. It is the responsibility of the insured
to identify and understand the integral elements of their business activity and, for
greater certainty, to ensure financial protection through insurance in connection

2 Official Gazette of the Republic of Serbia, No. 6/2020.

'3 Official Gazette of the Republic of Serbia, Nos. 18/2010, 44/2018 - other law.
' Official Gazette of the Republic of Serbia, Nos. 55/2013, 66/2019.

5 Official Gazette of the RS, Nos. 41/2009, 88/2011.
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with IP rights. In addition to the above, if agreed upon, insurance coverage may also
extend to costs of obtaining expert opinions regarding the likelihood of success in
defending against claims for IP infringement in bringing an action to protect one’s IP
rights. It may also cover legal and other representation costs, expert witness fees, and
the cost of defense before courts or arbitration panels, as well as judgment amounts
in the event of an unsuccessful dispute, etc.'® Furthermore, in cases of suspected
or likely infringement of an IP right by a third party, the right holder may initiate
appropriate investigative and analytical measures.'” The costs of such measures may
also be covered by the insurance. Namely, the costs incurred by the IP right holder,
who is also the insured party under the insurance contract, shall be reimbursed by
the insurer in full, within the limits of the insured sum. The only condition is that such
costs were incurred reasonably and with the consent of the insurer.’®

Il What May Constitute the Subject-Matter of Insurance

The subject-matter of insurance is determined in accordance with the
relevant regulations on copyright and related rights, patents, trademarks, legal
protection of industrial design, geographical indications of origin, topographies of
semiconductor products, and trade secret protection, as well as the provisions of
laws and other regulations governing insurance contracts, particularly the general
and specific terms and conditions of insurance.

Based on one of the fundamental principles of contract law, according to
which the object of an obligation must be possible, lawful, permissible, defined or
definable (Law of Obligations, Art. 47), the object of the insurer’s obligation must also
conform to public order, mandatory legal provisions, and good customs. Hence, the
legal basis for the insurer’s obligation depends on the performance of conditions,
duties, and requirements prescribed by law or derived from good customs. In the
context of this paper, the legal and subordinate regulations can be classified into
two groups: (1) laws governing specific forms of IP rights, and (2) laws relating to
insurance law, namely, the law on insurance contracts and the law on the supervision
of insurance activities.

It is common for the subject-matter of insurance to be linked to the occur-
rence of a particular circumstance, incident, event, fact, issue, action, omission, or

6 Marsh Commercial, Protecting your big ideas with intellectual property insurance, 28 August 2024, ava-
ilable at: https://www.marshcommercial.co.uk/articles/intellectual-property-insurance.html#:~:text=IP%20
insurance%20can%20help%20protect,copying%200r%20reproducing%20their%20work, accessed on 12
February 2025.

7" Arch Insurance, A Guide to Intellectual Property Insurance, Arch Capital Group Ltd. 22 October 2024,
available at: https://insurance.archgroup.com/a-guide-to-intellectual-property-insurance/, accessed on 12
February 2025.

'8 Jovanovi¢, Slobodan, Pravo osiguranja, Faculty of Law for Business and Judiciary, Novi Sad, 2016, 167.
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state of affairs that could lead to the initiation of legal proceedings or the submitting
of a compensation claim against the insured party, or, conversely, in cases where the
insured takes action to protect their own IP right against a third party.

The subject-matter of insurance may exclusively be liability arising
from IP rights that meet the conditions prescribed by law and enjoy statutory
protection. The requirements that an IP right must meet are determined by the nature
of the subject matter to which the right pertains. In addition to those mentioned in
the previous chapter, it is understood that the objects of IP rights protection must
also satisfy other conditions prescribed by law.

This conclusion follows several specific rules applicable to insurance con-
tracts, which are derived from the general principles of contract law. Thus, only those
persons who, at the time the damage occurred, had a material interest in preventing
the insured event from happening may hold rights under an insurance contract. This
rule arises from the fact that it is not normal for someone to desire to suffer a loss,
as such would constitute a deviation from the regularity of insurance and typically
indicate fraud on the part of the insured.' Furthermore, from the above-mentioned
rule concerning IP rights, it is evident that rights not legally recognized as belonging
to any person cannot be the subject of insurance. According to the general rules of
contract law, for a valid insurance contract to be concluded, the interest must be
permitted by law, morality, and the public order of society.” The legality of IP rights
is demonstrated by a decision of the competent authority regarding registration in
the relevant register. This may be a decision on the registration of the IP right or the
registration of a disposition of an existing right (such as transfer, license, or pledge).
In this sense, insurance coverage extends to misuse or unauthorized exploitation
of the insured’s legally recognized IP rights. On the other hand, insurance does not
cover any case, condition, circumstance, or event leading to litigation due to the use
of IP rights based on legally recognized limitations of those rights.”'

The subject-matter of insurance can only be that which is not explicitly
excluded from coverage. The insurance terms, which constitute the provisions of the
insurance contract, define the subject of insurance whose loss, damage, or related
costs are compensated under the insurance. This represents a significant difference
compared to IP rights, which have a broader scope than the extent of the insurance
coverage. For example, the insurance terms may explicitly exclude damage claims
against employees for breach of trade secrets, as well as the employer’s liability
towards employees for unjustified damage claims arising from breach of trade
secrets. On the other hand, insurance may cover a wide range of costs arising from
risks related to IP infringement. These may include disputes concerning violations of

S, Jovanovi¢, 95.
20 |bid., 89.
21V, Spasi¢, 68-69, 141, 203-204, 415; S. Markovi¢, D. Popovi¢, 75-78, 140-141, 168, 182-183, 192, 200, 208.
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privacy rights, personal data, and costs related to managing public relations, among
others. One of the defining features of liability insurance against IP infringement is
precisely the coverage of financial losses in the form of compensation for specific
costs borne by the insured.

In addition to numerous excluded risks, costs, and indemnities, which will
not be detailed in this paper, the list of excluded risks encompasses other types of
liabilities that may be complementary to this subject of insurance. These include
product liability and potentially other types of liability. This reflects a strict separa-
tion of liabilities that may arise from various legal grounds, all aimed at enabling
the insurer to control and monitor individual types of insurance more effectively.
Furthermore, such a legal drafting technique for insurance terms provides a clearer
overview of sources of risk and the insurer’s potential obligations.

The subject-matter of liability insurance arising from infringement of IP
rights does not coincide with general liability insurance arising from business
activities. Liability insurance against infringement of IP rights is conducted as a
form of liability insurance, specifically either general business liability or professional
liability insurance. The subject-matter of liability insurance against infringement of IP
rights differs from general business liability insurance in at least two respects: First,
in general business liability insurance, the subject of insurance is the insured’s civil
liability for damage caused by death, injury to body or health, as well as damage to
or destruction of third-party property,?? whereas in the type of insurance considered
here, this is not the case. Liability insurance against infringement of IP rights exclusively
covers financial losses related to such claims for compensation and associated costs.
Second, general liability insurance does not cover professional liability arising from
errors and omissions committed in a professional capacity (such as lawyers, notaries
public, insurance brokers, etc.). Liability insurance against infringement of IP rights
may be concluded as professional liability insurance because its subject is exclusively
tied to non-intentional error or negligence in the conduct of a specific professional
activity. This concerns so-called slight (ordinary) negligence (culpa levissima), since
gross negligence (culpa lata) on the part of a professional in the performance of their
duties is unacceptable. Minor forms of negligence are regularly covered by insuran-
ce, whereas gross negligence is sometimes equated with intent, and sometimes it
is not the case.” Simply put, when performing professional activities, a party in an
obligational relationship is required to act with increased diligence, in accordance
with professional standards and customary practices, i.e. with the diligence of a
good expert. There is, however, an exception under Serbian law, prescribed by the
Law of Obligations, whereby the insurer is obliged to compensate for any damage
caused by a person for whose actions the insured is liable on any basis, regardless

22 S, Jovanovic, 289.
2 |bidem, 92.
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of whether the damage was caused negligently or intentionally (Law of Obligations,
Article 929, paragraph 3).

The standard insurance practice, which aligns with statutory provisions, is
based on the principle that only harmful events occurring without the insured’s intent
can be attributed to their negligence, omission, misrepresentation of will, or false
representation of material facts at the time of concluding the insurance contract.
The same rule applies to insurance against infringement of IP rights. The insurance
exclusively covers unintentional infringement of IP rights, and particularly breaches
of licensing agreements.

The subject-matter of liability insurance against infringement of IP rights
may include a factual relationship in the form of a trade secret. Trade secrets (know-
how), in a broad sense, refer to any non-public information acquired by individuals
or companies regarding the method or easier use of something in business. (The
concept is quite broad, and its nature depends on the specific knowledge involved.)
Generally, a trade secret describes knowledge that increases benefits or reduces the
burden of using something. It may include descriptions of product creation or strategic
characteristics of a business enterprise, such as business management.*, * According
to Professor Spasi¢, the essence of know-how primarily consists of its technical aspect,
while the business aspect is secondary.? The importance of inventions and innovations
is further demonstrated by the fact that the United States and Japan, during years
of economic stagnation, succeeded in reviving sluggish economic growth through
patents, know-how, and the digital economy.?”

In the analyzed sources of legal theory concerning IP law, trade secrets
represent a factual relationship within the business activities of a company and
therefore do not fall within the scope of IP law,%® while another view classifies trade
secrets as rights related to patent law.?° The first group of authors also approaches

24 For example: (1) The American company Lincoln National Life Insurance Company holds a patent titled
Method and Apparatus for the Payment of Pension Benefits, confirmed by a ruling of the United States
Federal Court of Appeals in June 2010 (Lincoln National Life Insurance Company v. Transamerica Life
Insurance Company (2010), United States Court of Appeals, Federal Circuit, Nos. 2009-1403, 2009-1491,
Decided: June 23, 2010, available at: https://caselaw.findlaw.com/court/us-federal-circuit/1528628.htmi,
accessed on 12 February, 2025); (2) High-resolution datasets on claims are intellectual property of the
German insurance industry, protected as trade secrets for many years. Therefore, these data are not freely
available to the public by the insurance industry, although they may be provided for specific research
projects (GDV, Comment of the German Insurance Association (GDV) on the Consultation on the renewed
sustainable finance strategy, ID-number 6437280268-55, 14/07/2020, 57).

25 S, Markovi¢, D. Popovi¢, 309-310; Legal Information Institute, know-how, Cornell Law School, available
at: https://www.law.cornell.edu/wex/know-how,accessed on 12 February, 2025.

% V. Spasi¢, 103.

27 S, Jelisavac Trosi¢, 82.

28 S, Markovi¢, D. Popovi¢, 309.

2V, Spasi¢, 99-107.
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the latter opinion, as they believe that inventions should be protected by patents,
while accompanying technical knowledge that does not meet patentability criteria
should be protected as trade secrets.>°

In insurance law, the aforementioned distinction is irrelevant, as it is ultimately
up to the insurer, based on the principle of autonomy of will in law of obligations,
to decide whether to provide coverage for infringement of trade secrets - speci-
fically in cases of “illegal acquisition, use, and disclosure of another’s trade secret’,
as defined by the Serbian Trade Secret Protection Act of 2021 (hereinafter: ZZPT)*'
and the Company Law.?> However, infringement of a trade secret may occur through
violation of the law or good business practices, which include breaches of obligations
under confidentiality agreements or other contracts. Practically, the filing of a claim
for compensation or other form of compensation regarding unauthorized use of
another’s trade secret constitutes an insured event. Nevertheless, the insured or the
injured party asserting a proprietary claim against the insured must demonstrate
that the information in question indeed qualifies as a trade secret. Since a trade se-
cret is not subject to registration in an administrative procedure, its existence must
be proven by the interested party - a business entity, in accordance with the ZZPT
and the Company Law (Articles 72-74). This can be done by presenting: an internal
regulation governing trade secret management or a document marked “trade secret”
or with a similar designation. In any case, whether the disputed conduct constitutes
a trade secret infringement depends on whether the information meets the statutory
criteria to be considered a trade secret. Consequently, information whose disclosure
to a third party would not cause harm to the company, as well as information that
does not or cannot have economic value enabling economic benefit through its
use or disclosure, and which is not protected by the company through appropriate
confidentiality measures, cannot be regarded as a trade secret.

For example, when an invention does not meet the requirement of industrial
(commercial) applicability, i.e., patentability, then the trade secret related to it is
not suitable for generating significant economic benefit or competitive advantage.
This is because “the usefulness of information is essential reason why it possesses
the characteristic of a trade secret”3? In other words, “the condition of usefulness
is a statutory prerequisite for legal protection of an invention and, by extensive
analogy, it extends to know-how"3* In this sense, a person claiming to be injured
gains no legal advantage from merely designating certain information as a trade
secret if that information is not capable of causing harm or generating economic

30 S, Markovi¢, D. Popovi¢, 311.

31 Official Gazette of the Republic of Serbia, No. 53/2021.

32 Official Gazette of the Republic of Serbia, Nos. 36/2011,99/2011, 83/2014 - other law, 5/2015, 44/2018,
95/2018,91/2019, 109/2021, 19/2025.

3G, Markovi¢, D. Popovi¢, 310.

34 V. Spasi¢, 103.
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benefit or competitive advantage in the market. This creates a legal presumption
that economically worthless information is that which is not protected as a trade
secret. Still, it should be borne in mind that this is a claim of relative significance, as
numerous data are important to a business entity that are not of a nature to warrant
protection as a trade secret.

IV WHAT IS COVERED BY INSURANCE

Although the type of insurance examined in this paper is, according to the
widely accepted classification of insurance, categorized as property insurance, it primarily
covers various costs arising from liability for infringement of IP rights.>® As previously
noted, the insured compensation exclusively covers the “pure”financial loss resulting
from claims for damages due to IP infringement and the legal defense against such
claims. On the other hand, this type of insurance entails financial protection in cases
of IP infringement, specifically the moral-legal and proprietary rights of the IP rights
holder.?® Thus, the pure financial loss covered by this insurance can be described as
a material loss caused by the insured at the expense of a third party through acts or
omissions, without endangering their property or health. In this respect, this type of
insurance differs from traditional property insurance and accident insurance for indi-
viduals. Bearing the above in mind, we distinguish the following types of coverage:

(1) Reimbursement of costs due to infringement of a third party’s intellec-
tual IP rights. Infringement of IP rights provides coverage for defense costs: attorney
fees, advisory fees, expert witness fees if engaged, court fees, etc. In addition to these
costs, the insured compensation also covers damages the insured may be required to
pay to a third injured party based on a settlement agreement, a final court judgment,
or an arbitration award. This includes the possibility of reimbursing costs related to
filing a counterclaim. However, the insurer aims to have full insight into its exposure,
which encompasses all events and actions the insured plans to undertake; thus, prior
consent from the insurer is a prerequisite for payment of the insured reimbursement.?”

(2) Reimbursement of costs for defending the insured’s IP rights. It is not
uncommon for a third party to challenge the insured’s ownership of an IP right. The
third party may be a market competitor or employees and associates of the insured.
Covered are costs related to defending against claims for annulment or revocation
of the IP right due to a previously registered right or because of a prior state of the
art allows free use of the products or services concerned, are reimbursed.®

35S, Jovanovic, 291.

36 V., Spasi¢, 65; S. Markovi¢, D. Popovi¢, 263.

37 S, Jovanovic, 40.

3 Arch Insurance, A Guide to Intellectual Property Insurance, Arch Capital Group Ltd. 22 October, 2024,
available at: https://insurance.archgroup.com/a-guide-to-intellectual-property-insurance/, accessed on 12
February, 2025.
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(3) Reimbursement of costs arising from filing a lawsuit to enforce a
contract or claim for infringement of IP rights. This is the reverse form of coverage
in liability insurance against IP infringement, as it concerns the insurer’s obligation
to cover the costs of enforcing the insured’s contractual rights against a third party
- the insured’s contractual counterparty. This coverage allows the insured to initiate
appropriate proceedings to compel their contractual partner to fulfill their contractual
obligations or pay damages for breach of contract related to IP matters. Coverage
could also be activated in cases of non-payment of royalties or excess amounts
above a specified limit due to the insured, breach of agreed territorial restrictions,
technical fields of application, and so forth.*

(4) Losses due to business interruption caused by IP rights infringe-
ment. Business interruption is an emerging area of liability insurance against IP
infringement. The inability to realize planned earnings leads to reduced income and
unfavorable business results, which can be significantly mitigated through business
interruption loss insurance.*’ Similar to property insurance against fire risks, this is
a supplementary form of coverage that is contracted separately and requires an
additional premium. However, it may sometimes be included in the basic covera-
ge, depending on the insurance market offer. Loss due to business interruption is
understood as loss resulting from the insured risk under the basic insurance,' i.e.
the type of insurance addressed in this paper. This coverage is designed to extend
the scope of insurance to protect the insured from financial losses suffered if they
are prohibited from selling their products or providing services, or if they must ce-
ase using certain production processes. Business interruption insurance would be
particularly suitable in this type of insurance if a judgment is rendered against the
insured company, determining that its products infringe a third party’s patents and
imposing a ban on the continued use or sale of products that violate the IP rights
of the injured party.

CONCLUSION

Intellectual property (IP) affects both commercial entities (business entities)
and non-profit organizations (civil law associations, endowments, cultural instituti-
ons, etc.) in various ways, and it can significantly contribute to the advancement of
scientific and technological development as well as the improvement of material
welfare. Any entity exploiting an IP right may appear either as a defendant or as

3 Arch Insurance, A Guide to Intellectual Property Insurance, Arch Capital Group Ltd., 22 October, 2024,
available at: https://insurance.archgroup.com/a-guide-to-intellectual-property-insurance/, accessed on 12
February, 2025.

S, Jovanovi¢, 271.

4 Ibidem, 277.
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a plaintiff. Financial burdens arise if their IP right is annulled, altered, or subjected to
a temporary injunction prohibiting the use or sale of goods, or provision of services.

The characteristics of different IP rights stem from their specific nature and
the statutory conditions for their recognition and protection. Legal definitions and
requirements for all IP rights provide an institutional framework of legal certainty
in legal transactions where these rights are lawfully exercised.

Regarding liability insurance against infringement of IP rights, it must be
noted that such insurance is often of an adhesion nature, meaning that the insurer
determines the scope of coverage through the insurance terms. Nevertheless, liabi-
lity insurance against IP infringement offers multiple advantages. These include: a
relatively low premium securing a much higher insured sum; coverage for costs asso-
ciated with initiating counterclaims and lawsuits to protect one’s IP rights; coverage
for expenses related to obtaining expert opinions on the likelihood of successfully
defending against compensation claims or lawsuits; costs of legal representation,
expert witnesses, and defense in court or arbitration; amounts awarded in judgments
if the dispute is lost; and investigative and analytical costs incurred when there is
suspicion that a third party will infringe on IP rights, etc.

The insurer is required to cover costs that the insured must bear following a
court or arbitration award after proceedings initiated by the injured party. However,
if the insured plans to incur costs independently for filing a lawsuit to protect their
IP rights, filing a counterclaim, or acknowledging obligations based on a settlement
agreement, reimbursement of such costs will be conditional upon the insurer’s prior
consent to these legal actions.

In liability insurance against IP infringement, as in other types of insurance,
itis possible to extend coverage to include additional costs such as those related to
business interruption due to IP infringement or losses resulting from an unfavorable
final court decision.

The validity of the insurance contract and the insurer’s obligations are
conditioned upon the prior registration of the IP rights. This means that coverage
excludes any IP rights that are not registered. However, it is important to note that
insurers also accept copyright and related rights in insurance coverage, even though
these rights are not registered. Furthermore, the insurer’s obligation must be definite
and/or determinable and permitted by public order, mandatory regulations, and
good practice; therefore, insurers cannot validly enter into insurance contracts for
material interests in IP rights that are not legally recognized.

Differences are also evident between general liability insurance arising from
business activities and liability insurance against infringement of IP rights. For this
reason, liability insurance against IP infringement is specific and requires specialized
knowledge in drafting and administering such contracts.
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SUDSKA PRAKSA

Milica Goravica Stakic’

POSLEDICE NEPLACANJA PREMIJE OSIGURANJA
KOD IMOVINSKIH OSIGURANJA

Iz odredbe ¢lana 897 Zakona o obligacionim odnosima proizlazi da je
osnovna i prva obaveza ugovaraca osiguranja pla¢anje odredenog nov¢anog iznosa
odnosno premije osiguranja.?

Ugovor o osiguranju se, po pravilu, zakljucuje potpisivanjem polise ili lista
pokrica, uz nekoliko izuzetaka kao $to su, na primer, sledece situacije: kada osiguravac,
u ostavljenom roku, ili zakonskom roku od osam ili trideset dana, odbije pismenu
ponudu koja ne odstupa od uslova pod kojima on vrsi predloZeno osiguranje; kada
se smatra da je ugovor zaklju¢en danom prispeca ponude osiguravacu;® i kada ugo-
vorni odnos osiguranja nastaje pla¢anjem premije.* Odstupanja od pismene forme
postaju sve zastupljenija jer su u saglasnosti s razvojem modernih tehnologija i
potrebom za efikasnoscu te pruzaju moguénost onlajn kupovine usluga osiguranja.

Obaveza placanja premije osiguranja propisana je odredbom ¢lana 912
Zakona o obligacionim odnosima, te je tako propisano da je ugovarac osiguranja
duzan platiti premiju osiguranja, ali je osigurava¢ duzan primiti isplatu premije od
svakog lica koje ima pravni interes da ona bude placena (stav 1). Dalje je propisano
da se premija placa u ugovorenim rokovima, a ako treba da se isplati odjednom,
placa se prilikom zaklju¢enja ugovora (stav 2), a takode vazi i da je mesto placanja
premije mesto u kome ugovarac osiguranja ima svoje sediste odnosno prebivaliste
— ako ugovorom nije odredeno neko drugo mesto (stav 3).

Vec sledec¢im ¢lanom propisane su posledice neisplacivanja premije osigura-
nja. U zavisnosti od toga da li je ugovor zaklju¢en pa onda dospeva obaveze placanja
premije, ili se placanjem premije zakljucuje ugovor, ili je pak plac¢anje premije uslov
za nastupanje obaveze osiguravaca na isplatu naknade ili ugovorene sume, razlicite
su i posledice neplac¢anja premije osiguranja.

' Sudija Drugog suda, Urednica rubrike Sudska praksa, imejl: goravica-milica@hotmail.com.

2 Oppepbom unaHa 897 3akoHa o obnurauroHm ogHocuma (300) NnponucaHo je fja ce yroBopom o
ocuryparby yroBapau ocurypara obasesyje aa nnatv ogpeheHn nsHoc opraHmsalmjy 3a ocuryparbe
(ocurypaBau), a opraHusaLuja ce obasesyje fja, ako ce flecy gorahaj Koju NpeacTaB/ba OCUrypaHu Cyyaj,
VCMNATV OCUTYPAHNKY U Hekom Tpehem nnLly HakHagy OBHOCHO YTOBOPEHY CyMy AV YUMHIW HELITO APYro.
3 Bupetv ogpen6y unaHa 901 cT. 1 3akoHa 0 061MraLoHM OfHOCKMA.

* Bupetn opgpenby unaHa 903 3akoHa 0 06nMraLioHM ofHOCUMa.
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Naime, odredbom ¢lana 913 st. 1 Zakona o obligacionim odnosima propisa-
no je da obaveza osiguravaca da isplati naknadu ili sumu odredenu ugovorom, ako
je ugovoreno da se premija placa prilikom zaklju¢enja ugovora, pocinje narednog
dana od dana uplate premije. Jedinstveni stav je da ¢in pla¢anja premije, ukoliko
je ugovoreno da obaveza placanja premije dospeva odmah prilikom zaklju¢enja
ugovora, predstavlja odlozni uslov za nastupanje obaveze osiguravaca na isplatu
naknade ili ugovorene sume. Ukoliko premija jo3 nije placena, a nastupi osigurani
slucaj, osiguravac dakle nece imati obavezu isplate ¢ak ni ako je placena premije
odmah nakon nastupanja osiguranog slucaja.

Tako se u obrazlozZenju jedne odluke navodi:,Osnovano tuzeni u zalbi navodi
da je tuzilac premiju uplatio dan nakon nastanka Stetnog dogadaja, te da tuzeni ¢aki
da je nastupio osigurani slucaj, nije u obavezi da naknadi Stetu nastalu u periodu pre
29.8.2006. godine. Naime, iz ponude za osiguranje imovine preduzetnika, proizlazi
da je ugovorena dinamika placanja u mese¢nim iznosima, te da prva rata u iznosu od
15.338,40 dinara dospeva za naplatu odmah, a ostalih 11 rata u jednakim iznosima
od po 9.586,50 dinara mesecno. Iz predmetne ponude takode proizlazi da osiguravac
nije u obavezi da plati naknadu po osnovu zaklju¢enog ugovora o osiguranju za
osigurane slucajeve koji nastupe pre uplate premije osiguranja, odnosno prve rate
premije osiguranja, od strane osiguravaca osiguranja, ili kog drugog lica koje za to
ima opravdani interes... Prema tome, kako je u ovoj pravnoj stvari predvideno da
se prva rata premije osiguranja pla¢a odmah, a ponuda je data 17. 8. 2006. godine
s pocetkom osiguranja od 22. 8. 2006. godine, te kako prva rata premije osiguranja
nije pla¢ena, odnosno placena je tek 29. 8. 2006. godine, nakon nastanka Stetnog
dogadaja, to prema odredbi ¢lana 913 Zakona o obligacionim odnosima nije nastala
obaveza tuzenog kao osiguravaca da isplati naknadu odnosno ugovorenu sumu
osiguranja, jer ta naknada odnosno suma osiguranja dospeva narednog dana od
dana uplate premije.”

Medutim, u tim situacijama kada je ugovoreno da osiguravajuce pokrice
pocinje po uplati premije osiguranja ili njenog ugovorenog dela, a premija ne bude
uplacéena, ni osigurava¢ nema pravo na naplatu premije osiguranja po isteku perioda
osiguranja.

Takav stav je izrazen u reSenju Privrednog apelacionog suda Pz. 2851/17 od
12.10.2018. godine,® u kom se navodi: U konkretnom slucaju, jedna od odredaba
zaklju¢enog ugovora je da osiguravajuce pokri¢e pocinje po uplati premije osiguranja
ili njenog ugovorenog dela... Ova odredba znaci da snosenje rizika od strane tuzioca
pocinje po uplati premije osiguranja ili njenog ugovorenog dela. Tuzeni nije platio
premiju niti njen ugovoreni deo, $to znadi da tuzilac tokom ugovorenog perioda od
19.1.2015.do 19. 1. 2016. godine nije snosio rizik od ostvarenja osiguranog slucaja.

> W3 pelwera MpuBpenHor anenaumoHor cyaa, Mx 8822/10 og 3. 3. 2011. roguHe.
5 W3 BbunTeHa cyfcKe nNpakce NnpvBpeaHux cyaosa 6p. 1/2019.
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Ipak, odmah po isteku navedenog perioda, podnosi tuzbu sa zahtevom za isplatu
premije osiguranja za proteklu godinu, kada nije izvrSavao svoju ugovornu obavezu,
koju ne moze izvrsiti naknadno. Ne zahteva isplatu premije odmah nakon dospelosti
prve rate premije, kada je po ugovoru mogao proglasiti dospelim ceo iznos premije i
kada je sam svoju ugovornu obavezu mogao izvrsiti. Zato je nejasno da li prvostepeni
sud smatra da je tuzilac izvrsio svoju ugovornu obavezu, pa stoga tuzbeni zahtev
usvaja, ili smatra da je tuzeni u obavezi bez obzira na izvrienje ugovorne obaveze
tuZioca. Prvostepena odluka nije razlozna u pogledu sadrzine ugovora i tumacenja
odredaba koje su medu strankama sporne, a odnose se na izvrsenje ugovornih
obaveza, njihovu dospelost i nacelo jednake vrednosti uzajamnih davanja.”

Odredbom ¢lana 913 st. 2 Zakona o obligacionim odnosima propisano je da
obaveza osiguravaca da isplati naknadu ili sumu odredenu ugovorom, ako je ugovo-
reno da se premija placa posle zaklju¢enja ugovora, pocinje od dana odredenog u
ugovoru kao dana pocetka osiguranja. Kod takvog ugovaranja obaveza osiguravaca
moze dospeti pre dospelosti obaveze placanja premije osiguranja i nezavisno od
nje, a moguce je i ugovaranje plac¢anja premije sa odloznim uslovom, kada obaveza
placanja premije dospeva na naplatu tek nakon sto je ugovoreni uslov ispunjen.
Tako je u jednoj odluci navedeno:,Prema konkretnoj polisi, premija osiguranja nije
ugovorena pri zaklju¢enju ugovora vec je obra¢un premije predviden pojedinacno
za svako izvodenje vatrometa. Imajudi u vidu ugovoreni nac¢in pojedina¢nog utvrdi-
vanja i placanja premije pri svakom izvodenju vatrometa, kao i nespornu ¢injenicu da
tuzeni u periodu na koji se osiguranje odnosi nije izveo nijedan vatromet, pravilno je
prvostepeni sud nasao da zahtev za placanje premije nije osnovan jer tuzilac u toku
postupka nije dostavio dokaze da je medu strankama ugovoreno da se deo premije
akontaciono placa bez obzira na izvodenje vatrometa te da je stoga tuzilac imao
osnov za fakturisanje dela premije ‘akontaciono; kako je navedeno u spornoj fakturi.”

Odredbama ¢lanova 913 st. 3 i st. 4 predvidena je sankcija za neplacanje
dospele premije, pa je tako propisano da ukoliko ugovarac osiguranja premiju koja
je dospela posle zakljucenja ugovora ne plati do dospelosti, niti to u¢ini neko drugo
zainteresovano lice, ugovor o osiguranju prestaje po samom zakonu po isteku roka
od trideset dana od dana od kada je ugovaracu osiguranja uru¢eno preporuc¢eno
pismo osiguravaca sa obavestenjem o dospelosti premije, ali s tim da taj rok ne moze
isteci pre nego sto protekne trideset dana od dospelosti premije. Dalje je propisano
da u svakom slucaju ugovor o osiguranju prestaje po samom zakonu ako premija
ne bude plac¢ena u roku od godine dana od dospelosti.

To su situacije kada je ugovor o osiguranju zakljucen, nastupila su prava i
obaveze ugovornih strana, a ugovarac osiguranja ili trece zainteresovano lice nije
platilo premiju po dospelosti. Zakonodavac propisuje dva nacina prestanka ugovora,
oba su po sili zakona, $to znadi da nije potrebno da osiguravac uputi izjavu o raskidu.

7 W3 npecype Buwer TproBuHcKor cyaa, Mx. 8693/07 op 15. 11. 2007. roguHe.
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U prvoj varijanti, ukoliko ugovarac osiguranja ne plati premiju o dospelosti, osiguravac
je u obavezi da mu ostavi dodatni rok od 30 dana za ispunjenje ugovorne obaveze,
koji pocinje da tece od trenutka urucenja preporuc¢enog pisma sa obavestenjem o
dospelosti premije. Ako ispunjenje izostane i u tom naknadnom roku, koji se ugo-
vorom moze produziti, ali ne i skratiti, ugovor prestaje po sili zakona, a prestanak
ima dejstva pro futuro - na strani osiguranika, naime, ostaje obaveza isplate iznosa
dospele premije. U svakom slucaju, ako obavestenje osiguravaca izostane, ugovor
prestaje po sili zakona protekom roka od godinu dana od dana dospelosti premije
i takav prestanak takode deluje pro futuro.

Povodom toga, sudska praksa je ujednacena:,U nasem pravu prihvacen je
sistem raskida ugovora bez prethodne suspenzije. Osiguraniku se ostavlja odredeni
rok za ispunjenje njegove obaveze placanja dospelih premija, tako da tek po proteku
ovog roka osigurava¢ moze da raskine ugovor. Sve do raskida osiguranik je pokriven
osiguranjem, te je na taj nacin njegova zastita potpunija nego u sistemu suspenzije...
Prema tome, po isteku ugovorenog roka za placanje premije (tzv. skadenca), osigura-
vac je duzan da ostavi naknadni rok od 30 dana (tzv. pocekni rok), ali po isteku toga
roka ugovor prestaje po samom zakonu, bez posebne izjave osiguravaca da ugovor
raskida. Rok od 30 dana moze se produziti ugovorom, ali se ne moze skratiti... Kad
ugovor prestane na taj nacin, osiguranik je u obavezi da plati premiju do prestanka
ugovora, odnosno ceo iznos premije za tekuc¢u godinu osiguranja, ako je do dana
prestanka ugovora nastao osigurani slucaj za koji je osiguravac u obavezi da plati
naknadu. Ako, dakle, osigurani slu¢aj nastane u vreme poceknog roka, osiguravac
je u obavezi. Medutim, ako je pre isteka naknadnog roka podneo tuzbu radi naplate
premije, osiguravac je u obavezi da naknadi $tetu prouzrokovanu osiguranim sluca-
jem, pa i onda kada on nastane posle isteka tog roka."®

U drugoj odluci se navodi:,Neosnovano tuzeni u zalbi istice da je predmetni
ugovor raskinut, odnosno prestao po samom zakonu, te da stoga nije u obavezi da
isplati premije. Naime, utuZeni iznos se odnosi na period u kome su stranke bile u
ugovornom odnosu, te stoga tuzilac ima pravo da zahteva da tuzeni izvrsi svoju
ugovornu obavezu iz predmetnih polisa osiguranja. Odredbom ¢l. 913 st 4 ZOO
propisano je da ugovor o osiguranju prestaje po samom zakonu ako premija ne bude
pla¢ena u roku do godinu dana od dana dospelosti. Prema tome, ugovor o osigu-
ranju je na snazi i proizvodi pravno dejstvo jednu godinu od dospele a neplacene
premije. On po sili zakona prestaje godinu dana nakon dospelosti premije i takav
prestanak deluje od ispunjenja uslova za prestanak ugovora — neplacanja premije
u roku od godine dana, a ne od trenutka zaklju¢enja ugovora — dospelosti premije
za plac¢anje. S obzirom na to da su premije osiguranja (predmetnim polisama) do-
spele na placanje, $to nije sporno, a nisu pla¢ene u roku od godine dana od dana
dospelosti, to je predmetni ugovor u skladu navedene zakonske odredbe prestao

8 3 pelwera Buwwer TprosuHckor cypa Mx. 9028/05 og 10. 3. 2006. roguHe.
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po samom zakonu godinu dana nakon dospelosti pla¢anja premije, ali te dospele
premije moraju se platiti, kao i svaka druga dospela obaveza.”

Prethodno opisan nacin prestanka ugovora o osiguranju, po sili zakona usled
neplac¢anja premije, ne treba mesati s prestankom ugovora usled raskida propisanog
odredbama ¢lana 922 st. 2 i 3 Zakona o obligacionim odnosima.'®

Znacaj razlikovanja ova dva instituta izraZzen je u pravnom shvatanju Viseg
trgovinskog suda utvrdenog kao odgovor na pitanje na sednici Odeljenja za pri-
vredne sporove od 27.9.2004. godine, u kom se navodi:,Ugovor o osiguranju, koji
je zaklju¢en s rokom trajanja od 10 godina, svaka ugovorna strana moze raskinuti
pismenom izjavom datom drugoj strani, po proteku roka od pet godina, uz otkazni
rok od Sest meseci. Na taj nacin ugovor o osiguranju prestaje istekom otkaznog roka
od Sest meseci, koji pocinje da tece od davanja pismene izjave o raskidu, koja se moze
uputiti drugoj strani tek po isteku pet godina od zaklju¢enja ugovora. Navedeni
nacin prestanka ugovora o osiguranju propisan je u ¢lanu 922 stav 3 ZOO. Taj nacin
prestanka trajanja ugovora o osiguranju ne treba mesati sa institutom prestanka
ovog ugovora po sili zakona, na nacin propisan u ¢lanu 913 stav 3 i 4 ZOO. Posledi-
ce raskida ugovora o osiguranju ogledaju se u prestanku svih obaveza ugovornih
strana, s tim Sto bi osiguravac imao pravo da trazi isplatu do tada dospelih premija
u punom iznosu ili pak doplatu manje naplacenih premija, po osnovu odobrenog
popusta od 10% za visegodisnje osiguranje, ako je navedeni popust bio uslovljen
trajanjem ugovora od 10 godina.”

Vrhovni sud Republike Srbije takode se izjaSnjavao o ovom pitanju i dao
misljenje da za prestanak ugovora o osiguranju u smislu odredbe ¢lana 913 stav 4
Zakona o obligacionim odnosima nije potrebna nikakva izjava osiguravaca o prestan-
ku vaZenja ugovora te da za primenu ovog instituta nije od znacaja odredba ¢lana
922 stav 3 Zakona o obligacionim odnosima, kojom su predvideni uslovi za raskid
ugovora o osiguranju. Tako je u obrazloZenju odluke navedeno:,Prema tome, za
prestanak ugovora o osiguranju u smislu navedene odredbe nije potrebna nikakva
posebna izjava osiguravaca o prestanku vazenja ugovora, jer ugovor o osiguranju
prestaje po samom zakonu protekom godinu dana od dana dospelosti premije. U
toku prvostepenog postupka tuzeni je isticao da je poslednju premiju po ugovo-
rima o osiguranju iz 1993. isplatio tuziocu 1995. godine, dok tuZilac nije podneo
dokaz da je tuzeni plac¢anje vrsio i kasnije, zbog ¢ega su, po oceni revizijskog suda,
zaklju¢eni ugovori izmedu tuzioca i tuzenog 1993. godine prestali po samom zakonu

° W3 npecypge Buiwer TproeuHckor cyaa Mx. 9103/07 og 24. 10. 2007. roguHe.

0 Oppenbom unaHa 922 cT. 2 3aKoHa 0 06/IMraLMoOHIIM OJHOCKMA NMPOMICAHO je Aa YKOMMKO POK Tpajatba
ocurypara Huje ogpeheH yroBopom, cBaka CTpaHa MoXKe packUHYTW YyroBop C JaHOM [OCMeNocTn
npemuje, obaBeluTaBajyfiv nMCMeHNM NyTem Apyry CTpaHy HajkacHuje Tpy Mecelia npe JoCnenocTn
npemnje. CraBom 3 je nponucaHo cnepehe: ako je ocurypatrbe 3akibyueHo Ha POK AYXM Off MeT roAnHa,
CBakKa CTpaHa Nno NpoTeKy OBOT POKa MOXe Y3 OTKa3HU POK Of LLeCT MeceL MMCMEHO 13jaBuUTu JpYroj
CTpaHu Aa packuia yroop.
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u 1996. godini, kako su pravilno zakljucili privredni sudovi... Buduci da osiguravac u
primerenom roku od godinu dana od dana dospelosti premije osiguranja nije ostao
kod ugovora i pismeno obavestio osiguranika o dospelosti premije preporu¢enom
posiljkom u smislu ¢lana 913 stav 3 Zakona o obligacionim odnosima, ugovor o osi-
guranju je prestao, kako je napred navedeno. S obzirom na to da tuZilac nije pruzio
dokaze da se koristio pravom iz ¢lana 913 stav 3 Zakona o obligacionim odnosima i
dokaze da je premija osiguranja pla¢ena i nakon 1995. godine, to su pravilno privredni
sudovi odbili tuzbeni zahtev tuzioca. Za primenu odredbe ¢lana 913 stav 4 Zakona o
obligacionim odnosima, nije od znacaja odredba iz ¢lana 922 stav 3 Zakona o obli-
gacionim odnosima, kojom su predvideni uslovi za raskid ugovora o osiguranju.”"

" N3 npecypne BpxosHor cyna Cpbuje, Mpes. 318/01 opf 6. ebpyapa 2002. rogmnHe.
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Clanak se predaje u elektronskom obliku na adresu nataly@ius.bg.ac.rs i
tokoviosiguranja@uos.rs . Prijem svih radova bice potvrden elektronskom postom.
Redakcija ¢e razmotriti podobnost svih radova da budu podvrgnuti postupku
recenziranja. Postupak recenziranja podrazumeva dvostruku anonimnu recenziju.

Naucni radovi mogu da imaju maksimalno tri koautora, pri cemu
Redakcija podstice autore da samostalno obavljaju svoje radove. Radovi koji
imaju vise od tri autora/koautora nece biti razmatrani za objavljivanje.

Redakcija ¢asopisa zadrzava pravo da ¢lanak prilagodi jedinstvenim stan-
dardima uredivanja i pravopisnim pravilima srpskog i engleskog jezika.

Predati radovi treba da odgovaraju standardima nau¢nog rada u pogledu
obima i nauc¢ne aparature. Standardan obim rada je 1 autorski tabak (16 kucanih
strana), odnosno maksimalno 1,5 autorski tabak (24 kucane strane).

Radovi se pi$u fontom Times New Roman 12 pt, prored 1,5. Clanak na
srpskom jeziku treba da bude pisan latinicom, osim stranih reci i re¢i na latinskom
jeziku, koji se pisu latinicom i kurzivom (kosim slovima, odnosno italik).

Clanak mora da na poc¢etku sadrzi naslov, puno prezime i ime (svih) au-
tora, pun (zvanicni) naziv i sediste (ukljucujudi i drzavu) institucije u kojoj je autor
zaposlen. U napomeni na dnu prve stranice navodi se e-adresa (svih) autora, kao i
njihov ORCID bro;j.

Izvori (literatura) se navode u fusnotama, fontom veli¢ine 10 pt. Na kraju
svake fusnote stavlja se tacka.

Rad mora da sadrzi sazetak (apstrakt), sa osnovnim ciljevima istrazivanja,
metodama, rezultatima i zaklju¢cima rada. Sazetak treba da ima do 150 reci.

Nakon sazetka rad mora da ima klju¢ne reci koje najbolje opisuju
sadrzaj clanka za potrebe indeksiranja i pretrazivanja. Broj klju¢nih reci ne
moze biti vedi od 5.

Rad mora da sadrzi listu referenci (literatura) koja obuhvata samo bibli-
ografske izvore (¢lanke, monografije i sl.) i daje se iskljucivo u zasebnom odeljku
nakon teksta. Reference se navode na dosledan nacin, prema azbu¢nom redosledu
prezimena autora, kako glase u originalu.

Rad mora da ima saZetak i klju¢ne reci i na engleskom jeziku. Rezime i klju¢ne
reci se daju na kraju ¢lanka, nakon odeljka Literatura.
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Naslov ¢lanka se pise na sredini, velikim slovima. Naslovi unutar ¢lanka

moraju da imaju sledeci format.

1) Prvi nivo naslova - na sredini; numeracija: rimski broj (npr. I, II, Ill, itd.);
prvo slovo veliko, a ostala mala.

2) Drugi nivo naslova - na sredini; numeracija: arapski broj sa tackom (npr.
1., 2., 3., itd.); prvo slovo veliko, a ostala mala.

3) Tredi nivo naslova - na sredini; kurziv (kosa slova, italik); numeracija:
malo slovo azbuke sa zatvorenom zagradom (npr. a), b), v), itd.); prvo
slovo veliko, a ostala mala.

4) Cetvrti nivo naslova - na sredini; numeracija: arapski broj sa zatvorenom
zagradom (npr. 1), 2), 3), itd.); prvo slovo veliko, a ostala mala.

Primer:

| Pojam

Definicija

Definicija u uporednom pravu
1) Francusko zakonodavstvo

PRAVILA CITIRANJA
Knjige

a) Knjige se citiraju na sledeci nacin: ime autora, prezime autora, naslov dela
naveden kurzivom, eventualno redni broj izdanja, mesto izdanja, godina izdanja,
broj strane.

Primer: Nenad Gruji¢, Raskid ugovora zbog neispunjenja i pravna dejstva
raskida, Beograd, 2016, 111; Susan Hodges, Cases and Materials on Marine Insurance
Law, Cavendish Publishing Limited, London, 2002, 74.

Kada se citira tekst sa vise strana koje su ta¢no odredene, one se razdvajaju
crtom, posle ¢ega sledi tacka. U slucaju da se citira viSe strana koje se ne odreduju
tacno, posle broja koji oznacava prvu stranu navodi se ,,i dalje” s tackom na kraju.

Primer: Nenad Gruji¢, Raskid ugovora zbog neispunjenja i pravna dejstva
raskida, Beograd, 2016, 111-120.

Primer: Nenad Gruji¢, Raskid ugovora zbog neispunjenja i pravna dejstva
raskida, Beograd, 2016, 111 i dalje.

v) Kada se citira knjiga viSe autora (do tri)njihova imena i prezimena se
razdvajaju zarezom.
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Primer: Vladimir Kapor, Slavko Cari¢, Ugovori robnog prometa, Deveto
izdanje, Centar za privredni konsalting, Novi Sad, 1996, 67.

Katherine B. Posner, Tim Marland, Philip Chrystal, Margo on Aviation Insu-
rance, Fourth edition, London, 2014, 429.

g) Ako se citira knjiga sa vise od tri autora, navodi se samo ime i prezime
prvog autora, uz dodavanje skracenice redi et alia kurzivom.

Primer: Hugh Beale et al., Contract Law, 2nd edition, Bloomsbury Publishing,
London, 2010, 54.

d) Knjiga koju je neko lice priredilo kao urednik se citira tako $to se nakon
njegovog imena i prezimena u zagradi navodi oznaka ,urednik” ili skracenica ,ur’,
odnosno odgovarajuca oznaka na jeziku na kom je knjiga objavljena.

Primer: Mirko Vasiljevi¢ (urednik), Akcionarska drustva, berze i akcije, Beograd,
2006, 27; Marko Bareti¢, Sasa Nikcevic (urednici), Zbornik Trece regionalne konferencije
0 obveznom pravu, Zagreb, 2022, 44.

Fidelis Oditah (editor), The Future for the Global Securities Market, Oxford,
1996, 74.

Jirgen Basedow et al., (Hrsg.), Anleger- und objektgerechte Beratung, Pri-
vate Krankenversicherung, Ein Ombudsmann fiir Versicherungen, Band 11, Nomos,
Baden-Baden, 1999, 55.

d) Kada se citira jedna knjiga odredenog autora, kod ponovljenog citiranja
se navodi prvo slovo imena sa tackom i prezime, nakon ¢ega se dodaje broj strane.

Primer: N. Gruji¢, 102.

S.Hodges, 231.

e) Kada se citira vise knjiga istog autora, kod ponovljenog citiranja se navodi
prvo slovo imena sa tackom i prezime, potom se u zagradi stavlja godina izdanja, i
najzad broj strane.

Primer: M. Vasiljevi¢ (2012), 107.

7) Ako se citira isti podatak sa iste strane iz istog dela kao u prethodnoj
fusnoti, koristi se latini¢na skracenica za ibidem u kurzivu, s tactkom na kraju (bez
navodenja prezimena i imena autora).

Primer: Ibidem.

Ako se citira podatak iz istog dela kao u prethodnoj fusnosti, ali sa razlicite strane,
koristi se latini¢na skracenica ibid, uz navodenje odgovorajuce strane i tacke na kraju.
Primer: /bid., 23.
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Clanci

a) Clanci se citiraju na sledeéi nacin: ime autora, prezime autora, otvoreni
navodnici, naziv ¢lanka, zatvoreni navodnici, naziv ¢asopisa kurzivom, broj i godina
izdanja, broj strane.

Primer: Predrag Suleji¢, ,Pravna priroda sredstava matematicke rezerve u
osiguranju’, Pravo i privreda 5-8/2006, 775.

Ebers Martin, ,Information and Advising requirements in the Financial Ser-
vices Sector: Principles and Peculiarities in EC Law", Electronic Journal of Comparative
Law 2/2004, vol. 8, 238.

b) Kada se citira ¢lanak vise autora, njihova imena i prezimena se razdvajaju
zarezom.

Primer: Natasa Petrovi¢ Tomi¢, Milo$ Radovanovi¢, ,Poravnanje o naknadi
Stete iz sredstava Garantnog fonda“, Harmonius, Journal of Legal and Social Studies
in South East Europe, 2017, 175.

Ako se citira ¢lanak sa vise od tri autora, navodi se samo ime i prezime prvog
autora, uz dodavanje skracenice reci et alia kurzivom.

Primer: Farines Elise et al.,,“The Pre-contractual and Contractual Inflormation
in Life Insurance Policy”, Insurer’s Precontractual Information Duty, Turkish Chapter
of AIDA, Istanbul 2013, 123.

v) Rad, odnosno ¢lanak objavljen u okviru zbornika radova ili knjige, koju je
neko drugo lice priredilo kao urednik, se citira na sledeci nacin: ime autora, prezime
autora, otvoreni navodnici, naziv ¢lanka, zatvoreni navodnici, naziv zbornika radova,
odnosno knjige kurzivom, u zagradi oznaka ,urednik” ili ,ur.” (,editor” ili ,ed.), ,re-
daktor”isl., iime i prezime urednika, eventualno redni broj izdanja, mesto izdanja,
godina izdanja, broj strane.

Primer: Nebojsa Jovanovi¢, ,Otvaranje i zatvaranje privrednih drustava®,
Akcionarska drustva, berze i akcije (urednik Mirko Vasiljevi¢), Beograd, 2006, 307.

Helmut Heiss, “The Common Frame of Reference (CFR) of European Insurance
Contract Law’, Common Frame of Reference and Existing EC Contract Law (ed. Reiner
Schulze), Sellier European law publishers, GmbH, Miinchen, 2008, 13.

g) Kada se citira jedan ¢lanak odredenog autora, kod ponovljenog citiranja

se navodi prvo slovo imena sa tatkom i prezime, a potom broj strane.
Primer: N. Petrovi¢ Tomi¢, 164.
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d) Kada se citira vise ¢lanaka istog autora, kod ponovljenog citiranja se
navodi prvo slovo imena sa tackom i prezime, potom se u zagradi stavlja godina
izdanja, i najzad broj strane.

Primer: N. Petrovi¢ Tomic (2014), 122.

d) U slucaju da u istoj godini autor ima vise radova koji se citiraju, uz godinu
izdanja se dodaje latini¢no slovo a, b, ¢, d, itd. prema redosledu citiranja tih radova,
nakon cega sledi broj strane.

Primer: . Jankovec (1995a), 16.

Propisi

a) Propisi se citiraju na slededi nacin:

pun naziv propisa, glasilo u kome je propis objavljen kurzivom, broj glasila
i godina objavljivanja, skracenica ¢l,, st., tac., odnosno par. i broj odredbe.

Primer: Zakon o privrednim drustvima, Sluzbeni glasnik RS, br. 36/2011,
99/2011, 83/2014,5/2015, ¢l. 13.

b) Ako ¢e navedeni zakon ponovo biti citiran u radu, prilikom prvog citira-
nja se posle naziva propisa navodi skracenica pod kojom ¢e se on dalje pojavljivati.

Primer: Zakon o osiguranju — ZO, Sluzbeni glasnik RS, br. 139/2014 i 44/2021,
¢l.6st. 3.

v) Clan, stav i tacka propisa oznacava se skra¢enicama ¢l,, st. i ta¢., a paragraf
skracenicom par.
Primer: ¢l. 24 st. 1 tac. 5 ili par. 14.

g) Prilikom ponovljenog citiranja odredenog propisa navodi se njegov pun
naziv, odnosno skracenica uvedena prilikom prvog citiranja, skracenica ¢l,, st., tac.
ili par. i broj odredbe.

Primer: Zakon o privrednim drustvima, ¢l. 7.

ZPU, ¢l. 25.

d) Propisi na stranom jeziku se citiraju na sledeci nacin:

pun naziv propisa preveden na srpski jezik, godina objavljivanja, odnosno
usvajanja, otvorena zagrada, pun naziv propisa na originalnom jeziku kurzivom,
eventualno skracenica pod kojom ce se propis dalje pojavljivati, zatvorena zagrada,
skracenica ¢l., st., tac. ili par. i broj odredbe.

Primer: nemacki Trgovacki zakonik iz 1897. godine (Handelsgesetzbuch),
par. 29. britanski Kompanijski zakon iz 2006. godine (Companies Act; dalje u fusno-
tama: CA), ¢l. 67.
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lzvori sa interneta

a) lzvori sa interneta se citiraju na slededi nacin:

ime i prezime autora, odnosno organizacije koja je pripremila tekst, naziv
teksta, eventualno mesto i godina objavljivanja, adresa internet stranice kurzivom,
datum pristupa stranici, i broj strane.

Primer: Elisabeth Pollman, The Making and Meaning of ESG, Law Working
Paper 659/2022, dostupno na adresi: http://ssrn.com/an+bstarct_id-4219857, 16.
6.2023, 5.

b) Prilikom ponovljenog citiranja izvora sa interneta navodi se prvo slovo
imena autora sa tackom i prezime autora, odnosno naziv organizacije koja je pripre-
mila tekst, naziv teksta i broj strane.

Primer: Elisabeth Pollman, The Making and Meaning of ESG, 5.
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INSTRUCTIONS FOR AUTHORS

The article should be submitted in electronic form to the addresses na-
taly@ius.bg.ac.rs and tokoviosiguranja@uos.rs. Receipt of all submissions will be
confirmed via email.

The editorial board will consider the suitability of all articles for the peer
review process. The peer review process involves double-blind review.

Scientific papers can have a maximum of three co-authors, with the
Editorial Board encouraging authors to write their papers independently. Papers
with more than three authors/co-authors will not be considered for publication.

The editorial board reserves the right to adapt the article to the publication’s
unique editing standards and the spelling rules of Serbian and English languages.

Submitted papers must meet the scientific paper standards in terms of
scope and scientific apparatus. The standard length of the paper is one author’s
sheet (16 typed pages), with a maximum of 1.5 author’s sheets (24 typed pages).

Articles should be written in Times New Roman, 12 pt font, with 1.5 line
spacing. The article in Serbian should be written in Latin script, except for foreign
words and words in Latin, which should be written in Latin script and italicized.

The article must begin with the title, the full name and surname (of all)
authors, the full (official) name and address (including the country) of the institution
where the author is employed. The note at the bottom of the first page should include
the email addresses (of all) authors, as well as their ORCID numbers.

Sources (references) should be listed in footnotes, in 10 pt font. A period
should follow the end of each footnote.

The article must contain an abstract with the basic goals of the rese-
arch, methods, results, and conclusions. The abstract should be no more than
150 words.

After the abstract, the article must list key words that best describe
the content of the paper for indexing and search purposes. The number of
keywords should not exceed 5.

The article must contain a list of references (bibliography), which includes
only bibliographic sources (articles, monographs, etc.) and is given in a separate
section after the text. References should be listed consistently, in alphabetical order
by the author’s surname, as they appear in the original.
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The article must also include an abstract and key words in English. The
abstract and key words should be provided at the end of the article, after the Re-
ferences section.

The title of the article should be centered and written in uppercase letters.
Headings within the article must follow this format:

First-level heading - centered; numbering: Roman numerals (e.g., |, II, Il
etc.); first letter capitalized, the rest lowercase.

Second-level heading - centered; numbering: Arabic numbers with a period
(e.g. 1,2, 3, etc); first letter capitalized, the rest lowercase.

Third-level heading - centered; italicized; numbering: lowercase letter with
a closed parenthesis (e.g., a), b), v), etc.); first letter capitalized, the rest lowercase.

Fourth-level heading — centered; numbering: Arabic number with a closed
parenthesis (e.g., 1), 2), 3), etc.); first letter capitalized, the rest lowercase.

Example:

| Concept

Definition

a) Definition in Comparative Law
) French Legislation

REFERENCE STYLE
1. BOOKS

a) Books should be cited as follows: author’s first name, author’s last name,
title of the work in italics, edition number if applicable, place of publication, year of
publication, page number.

Example: Susan Hodges, Cases and Materials on Marine Insurance Law,
Cavendish Publishing Limited, London, 2002, 74.

b) When citing a text from multiple pages that are specifically determined,
separate the page numbers with a dash, followed by a period. If more than one page
is cited from a text, but they are not specifically stated, after the number which notes
the first page “etc.”is added with a period at the end.

Example: Susan Hodges, Cases and Materials on Marine Insurance Law,
Cavendish Publishing Limited, London, 2002, 74-80.

Example: Philip Wood, Principles of international insolvency, Sweet &Ma-
xwell, London 2007, 111 etc.

¢) When citing a book by multiple authors (up to three), their names are
separated by commas.
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Example: Katherine B. Posner, Tim Marland, Philip Chrystal, Margo on Avi-
ation Insurance, Fourth edition, London, 2014, 429.

d) If citing a book with more than three authors, only the first author’s name
and surname are given, followed by the abbreviation et al. in italics.

Example: Hugh Beale et al., Contract Law, 2nd edn. Bloomsbury Publishing,
London, 2010, 54.

e) A book edited by someone is cited by adding the designation “editor” or
the abbreviation “ed.”in parentheses after their name.

Example: Fidelis Oditah (editor), The Future for the Global Securities Market,
Oxford, 1996, 74. Jirgen Basedow et al., (Hrsg.), Anleger- und objektgerechte Beratung,
Private Krankenversicherung, Ein Ombudsmann fiir Versicherungen, Band 11, Nomos,
Baden-Baden, 1999, 55.

f) When citing a single book by a specific author, in repeated citations, use
the first initial of the first name with a period and the last name, followed by the
page number.

Example: S. Hodges, 231.

g) When citing multiple books by the same author, in repeated citations,
use the first initial of the first name with a period and the last name, followed by the
year of publication in parentheses, and the page number.

Example: M. Vasiljevic¢ (2012), 107.

h) If the same page of the same source was cited in the previous footnote,
the abbreviation for Ibidem should be used, in italics, followed by a period (without
quoting the name of the author). (without repeating the author’s last name and
first name).

Example: /bidem.

If the same source (but not the same page) was cited in the previous foot-
note, the abbreviation for Ibidem should be used, in italics, followed by the page
number and a period.

Example: Ibid., 23.

2. ARTICLES

a) Articles should be cited as follows:
Author’s name, author’s last name, title of the article in roman with quotation
marks, name of the journal in italics, volume and year of publication, page number
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(same rule as in the book citation). If the name of a journal is longer than usual, an
abbreviation should be offered in brackets when it is first mentioned and used later on.

Example: Ebers Martin, “Information and Advising Requirements in the
Financial Services Sector: Principles and Peculiarities in EC Law’, Electronic Journal
of Comparative Law 2/2004, vol. 8, 238.

b) When citing an article by multiple authors, their names and surnames
should be separated by commas.

Example: Natasa Petrovi¢ Tomi¢, Milo$ Radovanovi¢, “Poravnanje o naknadi
Stete iz sredstava Garantnog fonda’, Harmonius, Journal of Legal and Social Studies
in South East Europe, 2017, 175.

If citing an article by more than three authors, only the first author’s name
and surname are to be cited, followed by the abbreviation et al. in italics.

Example: Farines Elise et al., “The Pre-contractual and Contractual Infor-
mation in Life Insurance Policy", Insurer’s Precontractual Information Duty, Turkish
Chapter of AIDA, Istanbul 2013, 123.

¢) A paper or article published in a proceedings or book edited by another
person is cited as follows:

Author’s first name, author’s last name, opening quotation marks, title of
the article, closing quotation marks, title of the proceedings or book in italics, in pa-
rentheses the designation “editor” or “ed., and the name and surname of the editor,
edition number if applicable, place of publication, year of publication, page number.

Example: Helmut Heiss, “The Common Frame of Reference (CFR) of Euro-
pean Insurance Contract Law’, Common Frame of Reference and Existing EC Contract
Law (ed. Reiner Schulze), Sellier European Law Publishers, GmbH, Munich, 2008, 13.

d) When citing an article by a specific author, in repeated citations, use the
first initial of the first name with a period and the last name, followed by the page
number.

Example: N. Petrovi¢ Tomi¢, 164.

e) When citing multiple articles by the same author, in repeated citations,
use the first initial of the first name with a period and the last name, followed by the
year of publication in parentheses, and finally the page number.

Example: N. Petrovi¢ Tomi¢ (2014), 122.

394 [2/2025 @) TOKOVI OSIGURANJA



Instructions For Authors

f) If the same author has multiple works cited in the same year, add the Latin
letters a, b, ¢, d, etc,, after the year of publication, according to the order in which
the works are cited, followed by the page number.

Example: |. Jankovec (1995a), 16.

3. STATUTES AND OTHER REGULATIONS

a) Regulations should be cited as follows:

Full name of the regulation, the official gazette in which the regulation was
published in italics, the gazette number and year of publication.

Example: Act XXVIIl of 2017 on Private International Law of Hungary, Magyar
KézIlény, 2017-04-11, vol. 54.

b) In case of repeated citations, an acronym should be provided on the first
mention of a given statute or other regulation.

Example: Companies Act — CA, Official Gazette of the Republic of Serbia, No.
6/2011,99/2011, 83/2014, 5/2015, 44/2018, 95/2018,91/2019 and 109/2021.

¢) Article, paragraph, and point of the regulation are designated with the
abbreviations art. and par..

Example: Art. 8, par. 25.

d) When citing a regulation repeatedly, its full name or the abbreviation
introduced in the first citation should be given, along with the abbreviations art. or
par. and the provision number.

Example: CA, art. 58.

e) Regulations in foreign languages should be cited as follows:

Full name of the regulation translated into English, year of publication or
adoption, opening parenthesis, full name of the regulation in the original language in
italics, any abbreviation under which the regulation will continue to appear, closing
parenthesis, abbreviation art. or par. and provision number.

Example: German Commercial Code of 1897 (Handelsgesetzbuch), par. 29.

4, ONLINE SOURCES
a) Online sources should be cited as follows:
author’s first name and surname, or the name of the organization that pre-

pared the text, title of the text, possible place and year of publication, the website
address in italics, the date of access, and the page number.
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Example: Elisabeth Pollman, “The Making and Meaning of ESG", Law Wor-
king Paper 659/2022, available at: http://ssrn.com/abstract_id=4219857, accessed
June 16, 2023, 5.

b) When citing an online source repeatedly, use the first initial of the aut-
hor’s first name with a period and the surname, or the name of the organization that
prepared the text, the title of the text, and the page number.

Example: Elisabeth Pollman, The Making and Meaning of ESG, 5.
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