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Prof. dr Mladenka M. Balaban1

Msr Svetlana Marušić2

Prof. dr Zoran Grubišić3

ANALIZA PROFITABILNOSTI OSIGURAVAJUĆIH 
DRUŠTAVA PRIMENOM RACIO POKAZATELJA 

PREGLEDNI NAUČNI RAD 
Apstrakt
Racio analiza je glavni alat za ocenu uspešnosti poslovanja svakog predu-

zeća, pa i osiguravajućeg društva. Identifikacija ključnih determinanti profitabilnosti 
društava za osiguranje zahteva primenu rigidnih metodoloških instrumenata, među 
kojima racio analiza zauzima centralno mesto u proceni operativne i investicione 
efikasnosti. Ovaj rad analizira profitabilnost sektora osiguranja kroz prizmu ključnih 
racio pokazatelja, usredsređujući se na identifikaciju faktora koji najviše utiču na 
krajnji finansijski rezultat. Poseban akcenat stavljen je na korelaciju između šteta, 
troškova sprovođenja osiguranja i premije, kao osnovnog izvora prihoda, te indikatora 
prinosa na kapital (ROE) i imovinu (ROA), čime se dobija celovita slika o efikasnosti 
menadžmenta. Zaključna razmatranja ukazuju na to da održiva profitabilnost nije 
rezultat samo visoke premije već i discipline u kontroli troškova i pametne aloka-
cije sredstava tehničkih rezervi. Stabilna profitabilnost zahteva stalnu optimizaciju 
operativnih troškova i preciznu procenu preuzetih rizika.

1  Redovni profesor, Beogradska bankarska akademija, Fakultet za bankarstvo, osiguranje i finansije, imejl: 
mladenka.balaban@bba.edu.rs ORCID ID 0000-0003-0170-6622
2  Konsultant Svetske banke, Ministarstvo finansija, imejl: svetlana.marusic@yahoo.com ORCID ID 0009-
0000-2549-6119
3  Redovni profesor, Beogradska bankarska akademija, Fakultet za bankarstvo, osiguranje i finansije, imejl: 
zoran.grubisic@bba.edu.rs ORCID ID 0000-0003-3139-8878
Rad primljen: 2.4.2026.
Rad prihvaćen: 11.6.2026. 
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Ključne reči: osiguranje, finansijski raciji, profitabilnost, ROE, kombinovani 
racio, korporativne finansije.

JEL klasifikacija G22, G32, M41

I Uvod

Sektor osiguranja predstavlja jedan od ključnih stubova finansijskog sistema, 
imajući u vidu njegovu ulogu u upravljanju rizicima, mobilizaciji štednje i dugoročnom 
investiranju. Za razliku od drugih finansijskih institucija, poslovni model osiguravajućih 
društava zasniva se na prikupljanju premija unapred i isplati obaveza u budućnosti, 
što dodatno komplikuje analizu njihove profitabilnosti. Profitabilnost osiguravajućih 
društava predstavlja ključni indikator njihove dugoročne održivosti i sposobnosti da 
uvećaju kapital i imovinu. Predmet ovog rada je sveobuhvatna analiza finansijskih 
performansi osiguravača kroz primenu specifičnih i opštih racio pokazatelja. Cilj je 
utvrđivanje efikasnosti poslovanja društava za osiguranje kroz ključne racio brojeve. 
U radu se primenjuje metodološki pristup zasnovan na analizi profitabilnosti putem 
racija šteta, racija troškova, kao i tradicionalnih indikatora poput prinosa na sopstveni 
kapital (ROE) i prinosa na imovinu (ROA). Rezultati analize ukazuju na to da stabilnost 
osiguravajućih društava ne zavisi isključivo od obima prikupljene premije, već od 
optimizacije operativnih troškova i adekvatnog upravljanja tehničkim rezervama. 
Rad pruža teorijsku i praktičnu osnovu za razumevanje faktora koji generišu profit 
u specifičnom kontekstu tržišta osiguranja.

II RACIO ANALIZA I PROFITABILNOST  
OSIGURAVAJUĆIH DRUŠTAVA

U sektoru osiguranja posebnu važnost imaju operativni raciji, među kojima 
se izdvaja kombinovani racio, koji predstavlja zbir racio troškova i racio šteta. Taj 
indikator meri koliko je kompanija efikasna u osnovnoj delatnosti pre nego što se 
uzmu u obzir investicioni prihodi. Glavne grupe pokazatelja obuhvataju operativnu 
efikasnost, koja se primarno analizira kroz odnos šteta i troškova upravljanja u odnosu 
na premiju, pri čemu ključnu ulogu ima kombinovani koeficijent koji integriše te dve 
kategorije rashoda. Uspešnost poslovanja procenjuje se na osnovu rezultata osigu-
ranja nakon pokrića svih rizika, prihoda od investicija, kao i ukupnog operativnog 
uspeha pre i posle oporezivanja. Racio šteta predstavlja ključni indikator uspešnosti 
cenovne politike osiguravača, a izračunava se kao odnos nastalih šteta i neto zarađene 
premije. Ipak, taj pokazatelj nije statičan; on podleže naknadnim korekcijama usled 
razlika između procenjenih i stvarnih isplata, kao i promena u nivou rezervacija. Iako 
aktuari pružaju stručno mišljenje o validnosti rezervi, oni obično definišu raspon 
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prihvatljivih vrednosti, što menadžmentu ostavlja određenu diskrecionu slobodu 
pri finalizaciji finansijskih izveštaja.4

Racio troškova u osiguranju predstavlja ključni pokazatelj finansijske efika-
snosti društva za osiguranje. Taj procenat pokazuje koliki se deo prihoda od premije 
osiguranja troši na svakodnevno poslovanje. Troškovi poslovanja obuhvataju plate 
zaposlenih, provizije agenata, marketing, zakup prostora i administrativne troškove. 
Racio troškova direktno i matematički utiče na krajnju cenu polise osiguranja koju 
plaća klijent. Neto premija pokriva isključivo procenjeni rizik i štete. Racio troškova 
određuje „dodatak za režiju“ koji se dodaje na cenu osiguranja. Ako kompanija ima 
visoke troškove poslovanja (npr. 40%), ona mora podići cene polisa kako bi pokrila 
te troškove i ostala profitabilna. Digitalna osiguranja s niskim raciom troškova (manje 
kancelarija i agenata) nude znatno jeftinije polise za isti nivo pokrića.

Analiza finansijskih izveštaja osiguravajućih društava ima za cilj evaluaciju 
finansijskog zdravlja, stabilnosti te održivosti osiguravajućih društava na tržištu 
kapitala. Ključno je utvrditi da li društvo poseduje dovoljan nivo sopstvenih izvora 
sredstava u odnosu na profil rizika kojem je izloženo. Analitički fokus je na margini 
solventnosti, koja garantuje da nepredviđeni gubici neće ugroziti prava osiguranika. 
Jedan od najvažnijih aspekata analize jeste ispitivanje kvaliteta i realnosti obračunatih 
tehničkih rezervi. One predstavljaju diskontovanu vrednost budućih obaveza. Uko-
liko su rezerve potcenjene, bilans uspeha će prikazati fiktivnu dobit, dok će stvarna 
likvidnost društva biti ugrožena u dugom roku. 

Shodno tome, racio analiza osiguravajućih društava predstavlja specifičnu 
granu finansijske analize koja se bavi kvantifikovanjem solventnosti, likvidnosti i 
profitabilnosti. Racio analiza osiguravajućih društava ide u tri pravca:

1. �Evaluacija underwriting procesa – centralno mesto u analizi zauzima 
ispitivanje kvaliteta preuzetih rizika. To se najpreciznije kvantifikuje kroz 
kombinovani racio – indikator sposobnosti menadžmenta da balansira 
između agresivnog širenja tržišnog učešća i konzervativne procene rizika. 

2. �Dinamika solventnosti i regulatorni okvira – za razliku od korporativnih 
finansija, gde je fokus na ROE (povraćaju na kapital), kod osiguranja je 
primarni fokus na kapitalnoj adekvatnosti. Akademski radovi često ana-
liziraju usklađenost sa Solvency II standardima, gde se kapital posmatra 
kao bafer za apsorpciju ekstremnih štetnih događaja.

3. �Investicioni portfolio kao sekundarni generator profita – važno je istaći 
da osiguravači funkcionišu kao institucionalni investitori. Analiza mora 
obuhvatiti odnos između tehničkog rezultata (prodaja polisa) i investici-
onog rezultata (prinos na tržištu kapitala), jer se često gubici iz osnovne 
delatnosti svesno pokrivaju profitima od ulaganja.

4  The Excess Line Association of New York, Fundamentals of Insurance Company Financial Analysis, 3-5, 
dostupno na adresi: www.elany.org/docs/default-source/compliance-advisors/1798.pdf, 11. 6. 2026.
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Upotrebom racio pokazatelja, identifikuju se pravci razvoja u poslovanju 
i vrši se poređenje s konkurentskim osiguravajućim društvima na tržištu, što omo-
gućava precizno rangiranje uspešnosti. Finansijski model društava za osiguranje 
zasnovan je na diverzifikovanim izvorima prihoda, koji primarno potiču iz tehničkih 
operacija (underwriting), investicionih aktivnosti i naknada za usluge. Ključni izazov 
u upravljanju portfolijima kratkoročnih i dugoročnih polisa leži u inherentnoj neizve-
snosti odštetnih zahteva, čija realizacija može biti trenutna ili prolongirana znatno 
nakon isteka same polise. Upravo ta vremenska neusklađenost između prikupljenih 
premija i potencijalnih gubitaka determiniše strukturu i dospelost aktive unutar in-
vesticionog portfolija kompanije. Osim imperativa očuvanja adekvatnosti kapitala i 
solventnosti radi ispunjenja budućih obaveza, neophodno je dubinsko razumevanje 
profitabilnosti svih segmenata poslovanja. Detaljna evaluacija operativnog uspeha 
omogućava menadžmentu da: identifikuje potencijale za stratešku ekspanziju i rast, 
osigura dugoročnu održivost poslovnog modela, agilno reaguje na tržišne fluktuacije 
i unapredi proces donošenja odluka zasnovan na preciznim podacima.

Profitabilnost osiguravajućeg društva podrazumeva ostvarenje određene 
stope prinosa od uloženog kapitala u pružanju usluge osiguranja. Ostvarenje što veće 
stope jeste cilj poslovanja osiguravajućih kuća, uz maksimalnu zaštitu osiguranika i 
akcionara.5 Profitabilno poslovanje od suštinskog je značaja za poslovanje društava 
za osiguranje jer je dobar neto rezultat jemac zadržavanja poverenja osiguranika. 
Takođe, dobitak može predstavljati i dugoročni izvor kapitala.5 S druge strane, niska 
profitabilnost osiguravača može ukazivati na potencijalne probleme s likvidnošću i 
solventnošću osiguravajućih društava.6

Profitabilnost osiguravajućih društava meri se kroz nekoliko ključnih poka-
zatelja koji upoređuju troškove, prihode i dobit s premijom ili kapitalom. Profitabil-
nost u savremenom osiguranju definiše se kao sposobnost osiguravajućih društava 
da uspostave optimalan balans između prihoda od premija, rashoda po osnovu 
odštetnih zahteva i operativnih troškova, radi očuvanja dugoročne solventnosti i 
finansijske stabilnosti. 

Analiza profitabilnosti osiguravajućih kuća je specifična, jer dobit potiče 
iz dva izvora:

• �Tehnički rezultat: Razlika između prikupljenih premija i isplaćenih šteta 
uz operativne troškove.

• �Investicioni rezultat: Prihodi koje društvo ostvaruje investiranjem sredstava 
(tehničkih rezervi i kapitala) na finansijskom tržištu.

5  Anđelka Aničić et al., „Ocena pokazatelja profitabilnosti osiguravajućih kompanija u Srbiji“, Trendovi u 
poslovanju, br. 1/2025, 166.
6  Sokić M., „Analiza CARMEL pokazatelja sektora osiguranja u Republici Srbiji“, Tokovi osiguranja,  
br. 2/2019, 13.
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7 Koćović, J., Šulejić, P., Rakonjac-Antić, T. (2010), Osiguranje, Centar za izdavačku delatnost Ekonomskog 
fakulteta Beograd. 

• ROE (Return on Equity): Prikazuje prinos na uloženi kapital akcionara7

između prihoda od premija, rashoda po osnovu odštetnih zahteva i operativnih troškova, radi 

očuvanja dugoročne solventnosti i finansijske stabilnosti.  

Analiza profitabilnosti osiguravajućih kuća je specifična, jer dobit potiče iz dva izvora: 
● Tehnički rezultat: Razlika između prikupljenih premija i isplaćenih šteta uz operativne 

troškove. 

● Investicioni rezultat: Prihodi koje društvo ostvaruje investiranjem sredstava (tehničkih 

rezervi i kapitala) na finansijskom tržištu. 

Profitabilnost osiguravajućih društava predstavlja ključni indikator njihove dugoročne 

održivosti i efikasnosti u upravljanju rizicima.  

Ključni pokazatelji profitabilnosti kao indikatori za ocenu uspešnosti su:  

● ROA (Return on Assets): meri sposobnost društva da efikasno koristi ukupnu imovinu za 

ostvarenje prihoda.  

𝑅𝑅𝑅𝑅𝑅𝑅 � 𝑁𝑁𝑁𝑁𝑁𝑁𝑁𝑁 𝑑𝑑𝑑𝑑𝑑𝑑𝑑𝑑𝑑𝑑
𝑈𝑈𝑈𝑈𝑈𝑈𝑈𝑈𝑈𝑈𝑈𝑈 𝑖𝑖𝑖𝑖𝑖𝑖𝑖𝑖𝑖𝑖𝑖𝑖𝑖𝑖 ∗ 100 

● ROE (Return on Equity): Prikazuje prinos na uloženi kapital akcionara 

 

𝑅𝑅𝑅𝑅𝑅𝑅 � 𝑁𝑁𝑁𝑁𝑁𝑁𝑁𝑁 𝑑𝑑𝑑𝑑𝑑𝑑𝑑𝑑𝑑𝑑
𝑆𝑆𝑆𝑆𝑆𝑆𝑆𝑆𝑆𝑆𝑆𝑆𝑆𝑆𝑆𝑆𝑆𝑆 𝑘𝑘𝑘𝑘𝑘𝑘𝑘𝑘𝑘𝑘𝑘𝑘𝑘𝑘𝑘𝑘 ∗ 100 

 

● Kombinovani racio (Combined Ratio): predstavlja zbir racija šteta i racija troškova 

sprovođenja osiguranja (troškovi pribave+troškovi uprave). Ukoliko je njegova vrednost 

ispod 100%, osiguravajuće društvo ostvaruje profit direktno iz osnovne delatnosti 

osiguranja.7 

𝐾𝐾𝐾𝐾𝐾𝐾𝐾𝐾𝐾𝐾𝐾𝐾𝐾𝐾𝐾𝐾𝐾𝐾𝐾𝐾𝐾𝐾 𝑡𝑡𝑈𝑈𝑅𝑅𝑑𝑑𝑁𝑁 � 𝑡𝑡𝑈𝑈𝑅𝑅𝑑𝑑𝑁𝑁 š𝑁𝑁𝑁𝑁𝑁𝑁𝑈𝑈 � 𝑡𝑡𝑈𝑈𝑅𝑅𝑑𝑑𝑁𝑁 𝑡𝑡𝑡𝑡𝑡𝑡š𝑘𝑘𝑘𝑘𝑘𝑘𝑘𝑘 𝑠𝑠𝑠𝑠𝑠𝑠𝑠𝑠𝑠𝑠𝑠𝑠𝑠𝑠𝑠𝑠𝑠𝑠𝑠𝑠𝑠𝑠𝑠 𝑜𝑜𝑜𝑜𝑜𝑜𝑜𝑜𝑜𝑜𝑜𝑜𝑜𝑜𝑜𝑜𝑜𝑜𝑜𝑜 
 

𝑅𝑅𝑅𝑅𝑅𝑅𝑅𝑅𝑅𝑅 š𝑡𝑡𝑡𝑡𝑡𝑡𝑡𝑡 � 𝑛𝑛𝑛𝑛𝑛𝑛𝑛𝑛𝑛𝑛𝑛𝑛𝑛𝑛 š𝑡𝑡𝑡𝑡𝑡𝑡𝑡𝑡
𝑧𝑧𝑧𝑧𝑧𝑧𝑧𝑧𝑧𝑧𝑧𝑧𝑧𝑧𝑧 𝑝𝑝𝑝𝑝𝑝𝑝𝑝𝑝𝑝𝑝𝑝𝑝𝑝𝑝 ∗ 100 

Osiguravajuće društvo je profitabilnije ukoliko je racio šteta niži, i obrnuto, ukoliko je racio visok 

(blizu 100% ili preko toga), to govori da premije nisu dovoljne da pokriju gubitke, što može 

ugroziti solventnost. 

 
7 Koćović, J., Šulejić, P., Rakonjac-Antić, T. (2010), Osiguranje, Centar za izdavačku delatnost Ekonomskog 
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7 Koćović, J., Šulejić, P., Rakonjac-Antić, T. (2010), Osiguranje, Centar za izdavačku delatnost Ekonomskog 
fakulteta Beograd. 

Osiguravajuće društvo je profitabilnije ukoliko je racio šteta niži, i obrnuto, 
ukoliko je racio visok (blizu 100% ili preko toga), to govori da premije nisu dovoljne 
da pokriju gubitke, što može ugroziti solventnost.
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Što je racio troškova niži, to je kompanija profitabilnija (ostaje više novca nakon isplate troškova 

pribave i troškova uprave), i obrnuto, ukoliko je racio visok (blizu 100% ili preko toga), to govori 

da premije nisu dovoljne da pokriju gubitke, što može ugroziti solventnost. U troškove sprovođenja 

osiguranja ulaze troškovi pribave (provizije agentima, marketing), troškovi uprave (plate 

zaposlenih, zakup prostora, IT sistemi) i ostali administrativni troškovi. 

Osiguravajuća društva su značajni učesnici na finansijskim tržištima, na kojima 

ostvaruju značajne prinose, pa se prilikom utvrđivanja ukupne profitabilnosti moraju uključiti i ovi 

prilivi. Shodno tome, ukupna profitabilnost osiguravajuće kuće ocenjuje se na osnovu razlike 

kombinovanog racija i racija investiranja: 

𝑈𝑈𝑈𝑈𝑈𝑈𝑈𝑈𝑈𝑈𝑈𝑈 𝑝𝑝𝑝𝑝𝑝𝑝𝑝𝑝𝑝𝑝𝑝𝑝𝑝𝑝𝑝𝑝𝑝𝑝𝑝𝑝𝑝𝑝𝑝𝑝𝑝𝑝𝑝𝑝 �  𝑘𝑘𝑘𝑘𝑘𝑘𝑘𝑘𝑘𝑘𝑘𝑘𝑘𝑘𝑘𝑘𝑘𝑘𝑘𝑘𝑘𝑘 𝑟𝑟𝑟𝑟𝑟𝑟𝑟𝑟𝑟𝑟 �  𝑟𝑟𝑟𝑟𝑟𝑟𝑟𝑟𝑟𝑟 𝑖𝑖𝑖𝑖𝑖𝑖𝑖𝑖𝑖𝑖𝑖𝑖𝑖𝑖𝑖𝑖𝑖𝑖𝑖𝑖𝑖𝑖𝑖𝑖 
Osiguravajuća društva posluju profitabilno ako je e dobijeni rezultat <1 (100%).8 

Na profitabilnost utiče i niz internih faktora, kao što su veličina kompanije i povećanje 

obima premije. Postoji statistički značajan pozitivan uticaj veličine aktive na profitabilnost, što se 

često objašnjava ekonomijom obima. Povećanje obima premije, naročito u segmentima s niskim 

raciom šteta, direktno korelira s višim profitnim maržama. Pored internih faktora, i 

makroekonomski uslovi predstavljaju eksterne faktore koji utiču na profitabilnost. Niske kamatne 

stope, visoka inflacija i spor ekonomski rast negativno utiču na investicione prinose i povećavaju 

troškove šteta.  

III UZORAK I METODOLOGIJA 

Analiza racija profitabilnosti zasnovana je na modeliranim podacima kreiranim za 

potrebe analize i ilustracije primene finansijskih racija u sektoru osiguranja. Struktura i odnosi 

između pokazatelja zasnovani su na karakteristikama i tokovima prisutnim u finansijskim 

izveštajima osiguravajućih društava u Republici Srbiji. Autori su na bazi kalkulacije racija 

profitabilnosti dobili uporedni pregled tih pokazatelja, u cilju analize i razumevanje različitih 

 
8 Koćović, J., Šulejić, P., Rakonjac-Antić, T. (2010), Osiguranje, Centar za izdavačku delatnost Ekonomskog 
fakulteta Beograd. 
 

 

Što je racio troškova niži, to je kompanija profitabilnija (ostaje više novca 
nakon isplate troškova pribave i troškova uprave), i obrnuto, ukoliko je racio visok 

7  Mladenka Balaban, Petar Bojović, Upravljanje poslovnim finansijama, Univerzitet za poslovne studije, 
Banja Luka, 2009, 56.
8  Jelena Kočović, Predrag Šulejić, Tatjana Rakonjac-Antić, Osiguranje, Centar za izdavačku delatnost 
Ekonomskog fakulteta Beograd, Beograd, 2010.
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(blizu 100% ili preko toga), to govori da premije nisu dovoljne da pokriju gubitke, 
što može ugroziti solventnost. U troškove sprovođenja osiguranja ulaze troškovi 
pribave (provizije agentima, marketing), troškovi uprave (plate zaposlenih, zakup 
prostora, IT sistemi) i ostali administrativni troškovi.

Osiguravajuća društva su značajni učesnici na finansijskim tržištima, na 
kojima ostvaruju značajne prinose, pa se prilikom utvrđivanja ukupne profitabilnosti 
moraju uključiti i ovi prilivi. Shodno tome, ukupna profitabilnost osiguravajuće kuće 
ocenjuje se na osnovu razlike kombinovanog racija i racija investiranja:

Ukupna profitabilnost = kombinovani racio - racio investiranja

Osiguravajuća društva posluju profitabilno ako je e dobijeni rezultat <1 
(100%).9

Na profitabilnost utiče i niz internih faktora, kao što su veličina kompanije i 
povećanje obima premije. Postoji statistički značajan pozitivan uticaj veličine aktive 
na profitabilnost, što se često objašnjava ekonomijom obima. Povećanje obima pre-
mije, naročito u segmentima s niskim raciom šteta, direktno korelira s višim profitnim 
maržama. Pored internih faktora, i makroekonomski uslovi predstavljaju eksterne 
faktore koji utiču na profitabilnost. Niske kamatne stope, visoka inflacija i spor eko-
nomski rast negativno utiču na investicione prinose i povećavaju troškove šteta. 

III UZORAK I METODOLOGIJA

Analiza racija profitabilnosti zasnovana je na modeliranim podacima kreira-
nim za potrebe analize i ilustracije primene finansijskih racija u sektoru osiguranja. 
Struktura i odnosi između pokazatelja zasnovani su na karakteristikama i tokovima 
prisutnim u finansijskim izveštajima osiguravajućih društava u Republici Srbiji. Autori 
su na bazi kalkulacije racija profitabilnosti dobili uporedni pregled tih pokazatelja, 
u cilju analize i razumevanje različitih poslovnih modela – od konzervativnih strate-
gija usredsređenih na niske štete, do agresivnih tržišnih nastupa koji svesno žrtvuju 
kratkoročnu profitabilnost zarad povećanja tržišnog učešća. Cilj autora je da kroz 
kvantitativne pokazatelje profitabilnosti dešifruje strateške pravce menadžmenta 
na primeru osiguravača u Republici Srbiji. Kroz interpretaciju tih pokazatelja, rad 
nastoji da dokaže da racio analiza služi kao kontrolni mehanizam koji menadžmentu 
ukazuje na potrebu za korekcijom tarifa, reosiguranjem ili optimizacijom troškova, a 
sve u cilju očuvanja dugoročne profitabilnosti i poverenja osiguranika.

9  Ibidem.
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Tabela 1. – Osnovni finansijski podaci osiguravajućih društava A, B, C
U mil. RSD

Osigurava-
juće društvo Godina Premije Štete Troškovi Neto 

dobit Aktiva  Kapital

A 2021 32.500 19.800 8200 2100 85.000 22.000
A 2022 35.000 23.000 9100 1600 88.000 23.500
A 2023 38.500 24.500 9800 2400 92.000 25.000
B 2021 21.000 12.500 6800 1200 60.000 18.000
B 2022 22.500 15.000 7500 700 63.000 18.500
B 2023 24.000 16.800 8200 600 66.000 19.000
C 2021 15.000 9.800 3800 900 40.000 14.000
C 2022 16.200 10.500 4200 800 42.000 14.500
C 2023 17.500 11.200 4800 750 45.000 15.000

Izvor: Autori

Na bazi simuliranih podataka za tri poslovna entiteta (A, B i C) u trogodišnjem 
intervalu (2021–2023), istraživanje se usredsređuje na sledeće ciljeve:

• �Kvantifikaciju uticaja merila uspešnosti: analizu uticaja tehničkih pokazatelja, 
primarno koeficijenta šteta (loss ratio), troškova sprovođenja osiguranja 
(expense ratio) i merodavnog kombinovanog racija (combined ratio), na 
stope prinosa ROA i ROE.

• �Tipološku diferencijaciju poslovnih modela: komparativni prikaz performansi 
efikasnog, neefikasnog i konzervativnog strateškog pristupa u poslovanju.

• �Evaluaciju risk-menadžmenta: isticanje esencijalne uloge kontrole ope-
rativnih rashoda i upravljanja rizicima u funkciji održavanja solventnosti 
i profitabilnosti.

• �Kritički osvrt na metodologiju: ukazivanje na inherentna ograničenja 
racio analize, uz naglašavanje neophodnosti kontekstualne interpretacije 
dobijenih rezultata.10

Tabela 2. – Racio pokazatelji osiguravajućeg društva A
Godina Kombinovani racio ROA ROE

2021 86% 2.5% 9.5%
2022 92% 1.8% 6.8%
2023 89% 2.6% 9.6%

Izvor: Autori

10  Kehinde Isiaq Olaiya, "Impact of underwriting and financial rations on profitability: en empirical analysis 
of insurance firms", Modern Management Review, No. 2/2025, 117.



206� |2/2026

M. Balaban, S. Marušić, Z. Grubišić: Analiza profitabilnosti osiguravajućih 
društava primenom racio pokazatelja

Osiguravajuće društvo A pokazuje relativno stabilan i efikasan poslovni 
model tokom posmatranog perioda. Kombinovani racio se kreće u intervalu od 
86% do 92%, što ukazuje na kontinuirano ostvarivanje operativnog profita. U 2022. 
godini dolazi do pogoršanja tog pokazatelja (92%), što je prvenstveno posledica rasta 
racija šteta, to jest povećanja izdataka za štete. Takvo kretanje je u skladu sa širim 
makroekonomskim okolnostima, pre svega inflatornim pritiscima i rastom troškova. 
Međutim, već u 2023. godini dolazi do poboljšanja kombinovanog racija (89%), što 
ukazuje na uspešnu adaptaciju kompanije kroz unapređenje underwriting politike ili 
kontrolu troškova. Iz aspekta profitabilnosti, ROA beleži pad u 2022. (1,8%), a zatim 
oporavak (2,6%), ROE prati istu tendenciju, s rastom na 9,6% u 2023. To ukazuje na 
efikasno upravljanje kapitalom i sposobnost društva da amortizuje šokove.

Tabela 3. – Racio pokazatelji osiguravajućeg društva B
Godina Kombinovani racio ROA ROE

2021 92% 2% 6.7%
2022 100% 1.1% 3.8%
2023 104% 0.9% 3.1%

Izvor: Autori 

Osiguravajuće društvo B pokazuje jasnu negativnu tendenciju tokom 
posmatranog perioda. Kombinovani racio raste sa 92% u 2021. na 104% u 2023. 
godini, što znači prelazak iz zone operativnog profita u zonu operativnog gubitka. 
Ta tendencija ukazuje na: rast troškova (expense ratio), povećanje šteta (loss ratio) 
nedovoljnu kontrolu operativne efikasnosti. Profitabilnost reflektuje te promene: 
ROA opada sa 2,0% na 0,9%, ROE opada sa 6,7% na 3,1%, a pogoršanje operativnih 
racija direktno utiče na pad prinosa. 

Tabela 4. – Racio pokazatelji osiguravajućeg društva C
Godina Kombinovani racio ROA ROE

2021 91% 2.2% 6.4%
2022 91% 1.9% 5.5%
2023 91% 1.7% 5%

Izvor: Autori 

Osiguravajuće društvo C pokazuje visok stepen stabilnosti, s konstantnim 
kombinovanim raciom na nivou od 91% tokom celog perioda. Takva stabilnost 
ukazuje na: konzervativnu underwriting politiku – kontrolisane troškove, nizak nivo 
volatilnosti. Međutim, ta stabilnost dolazi uz cenu niže profitabilnosti: ROA opada 
sa 2,2% na 1,7% i ROE opada sa 6,4% na 5,0%, stabilnost ≠ visoka profitabilnost. Za 
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razliku od Kompanije A, koja balansira efikasnost i rast, Kompanija C ostaje u zoni 
„defanzivne strategije“.

Na osnovu prethodne analize mogu se doneti sledeći zaključci:
• �Osiguravajuće društvo A predstavlja primer uravnoteženog modela poslo-

vanja, gde operativna efikasnost i finansijska stabilnost rezultiraju održivom 
profitabilnošću. Njeni rezultati u skladu su s principima korporativnih 
finansija, pogotovo u delu optimizacije prinosa na kapital.

• �Osiguravajuće društvo B predstavlja primer neefikasnog upravljanja 
troškovima i rizicima, gde rast kombinovanog racija iznad 100% vodi ka 
sistemskom padu profitabilnosti. Takav obrazac ukazuje na potrebu za 
restrukturiranjem poslovnog modela i unapređenjem kontrole troškova.

• �Osiguravajuće društvo C predstavlja model stabilnog, ali konzervativ-
nog poslovanja, gde se prioritet daje kontroli rizika i očuvanju stabilno-
sti, čak i po cenu nižih prinosa.

Grafik 1. Kretanje kombinovanog racija 

 
Izvor: autori na bazi dobijenih rezultata 

Na osnovu prethodne analize, može se zaključiti da postoji veza između efikasnosti 
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poslovne modele. Društvo A balansirani model, društvo B rizičan i neefikasan model i društvo C 

konzervativan model. Rezultati komparativne analize ukazuju da niži kombinovani racio doprinosi 

višoj profitabilnosti, ali da optimalni finansijski performans zavisi od sposobnosti kompanije da 

balansira operativnu efikasnost. 

 

IV Zaključak 

Poslovanje osiguravajućih društava karakterišu ciklične fluktuacije prinosa, uslovljene 

nestabilnošću kamatnih stopa, pooštravanjem cenovne politike, katastrofalnim štetama i pojavom 

disruptivnih tržišnih faktora. Adekvatna evaluacija profitabilnosti prevazilazi puku analizu 

agregatnih pokazatelja, poput neto dobiti ili tehničkog rezultata po segmentima. Za efikasno 

proaktivno upravljanje, neophodna je visoka granulacija podataka koja omogućava anticipaciju 

tržišnih kretanja. Primena sistematičnog okvira za analizu profitabilnosti osnažuje organizacije da 

promptno evaluiraju strateške alternative i iskoriste tržišne prilike. S obzirom na to da eksterni 

potresi mogu nastupiti naglo, održivost osiguravača direktno zavisi od fleksibilnosti njihovih 

analitičkih modela. Razvoj scenarija i simulacija unutar tih modela predstavlja ključni instrument 

za pravovremenu mitigaciju rizika u uslovima visoke tržišne neizvesnosti. 

Rezultati sprovedene analize potvrđuju da finansijski raciji predstavljaju metodološki 

relevantan instrument za evaluaciju profitabilnosti osiguravajućih društava, ali i da njihova 

Izvor: autori na bazi dobijenih rezultata

Na osnovu prethodne analize, može se zaključiti da postoji veza između 
efikasnosti profitabilnosti, a kombinovani racio je snažan indikator performansi. Sva 
tri društva imaju različite poslovne modele. Društvo A balansirani model, društvo 
B rizičan i neefikasan model i društvo C konzervativan model. Rezultati kompara-
tivne analize ukazuju da niži kombinovani racio doprinosi višoj profitabilnosti, ali 
da optimalni finansijski performans zavisi od sposobnosti kompanije da balansira 
operativnu efikasnost.
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IV Zaključak

Poslovanje osiguravajućih društava karakterišu ciklične fluktuacije prinosa, 
uslovljene nestabilnošću kamatnih stopa, pooštravanjem cenovne politike, kata-
strofalnim štetama i pojavom disruptivnih tržišnih faktora. Adekvatna evaluacija 
profitabilnosti prevazilazi puku analizu agregatnih pokazatelja, poput neto dobiti 
ili tehničkog rezultata po segmentima. Za efikasno proaktivno upravljanje, neop-
hodna je visoka granulacija podataka koja omogućava anticipaciju tržišnih kretanja. 
Primena sistematičnog okvira za analizu profitabilnosti osnažuje organizacije da 
promptno evaluiraju strateške alternative i iskoriste tržišne prilike. S obzirom na to 
da eksterni potresi mogu nastupiti naglo, održivost osiguravača direktno zavisi od 
fleksibilnosti njihovih analitičkih modela. Razvoj scenarija i simulacija unutar tih 
modela predstavlja ključni instrument za pravovremenu mitigaciju rizika u uslovima 
visoke tržišne neizvesnosti.

Rezultati sprovedene analize potvrđuju da finansijski raciji predstavljaju 
metodološki relevantan instrument za evaluaciju profitabilnosti osiguravajućih 
društava, ali i da njihova interpretacija zahteva uvažavanje specifičnosti poslovnog 
modela ovog sektora. Naročito se izdvaja značaj kombinovanog racija, kao ključnog 
indikatora operativne efikasnosti, s obzirom na to da neposredno reflektuje odnos 
između premija, šteta i troškova poslovanja.

Empirijski nalazi ukazuju na postojanje pozitivne povezanosti operativne 
efikasnosti i ukupne profitabilnosti, pri čemu niže vrednosti kombinovanog racija po 
pravilu korespondiraju s višim vrednostima pokazatelja kao što su ROA i ROE. Ipak, 
utvrđeno je da ta povezanost nije deterministička, budući da investicioni prihodi 
mogu značajno uticati na konačan finansijski rezultat, što dodatno komplikuje analizu 
performansi društava za osiguranje.

Komparativna analiza posmatranih poslovnih modela ukazuje na značaj upra-
vljanja troškovima i adekvatne selekcije rizika kao ključnih determinanti finansijskog 
uspeha. Istovremeno, identifikovana je i određena tenzija između stabilnosti poslovanja 
i maksimiranja prinosa, pri čemu konzervativni model karakteriše niža volatilnost, 
ali i ograničen potencijal rasta profitabilnosti. Profitabilnost osiguravajućih društava 
proizlazi iz interakcije operativnih performansi, investicionih aktivnosti i strukture 
kapitala. Stoga se može zaključiti da racio analiza, iako neophodna, nije dovoljna kao 
samostalan analitički pristup, već mora biti integrisana u širi okvir finansijske analize.
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I INTRODUCTION

The insurance sector stands as one of the key pillars of the financial system, 
given its role in risk management, savings mobilisation, and long-term investment. 
Unlike other financial institutions, the business model of insurance companies is 
based on the advance collection of premiums and the deferred settlement of claims 
and other policyholder obligations, which further complicates the analysis of their 
profitability. The profitability of insurance companies is a critical indicator of their 
long-term sustainability and their capacity to increase equity and assets. The subject 
of this paper is a comprehensive analysis of insurers’ financial performance using both 
insurance-specific and general financial ratios. The objective is to assess the operati-
onal efficiency of insurance companies using key financial ratios. The methodology 
applied is based on profitability analysis through the loss ratio, the expense ratio, 
and traditional performance indicators such as return on equity (ROE) and return on 
assets (ROA). The findings indicate that the stability of insurance companies does not 
depend solely on the volume of premiums written, but also on the optimisation of 
operating expenses and the effective management of technical reserves. The paper 
provides both a theoretical and practical framework for understanding the factors 
that drive profitability within the specific context of the insurance market.

II RATIO ANALYSIS AND THE PROFITABILITY OF INSURANCE 
COMPANIES

Within the insurance sector, operational ratios are of particular significance. 
Chief among these is the combined ratio, which represents the sum of the expense 
ratio and the loss ratio. This indicator measures how efficiently a company manages 
its core underwriting operations, before investment income is taken into account. 
The principal categories of performance indicators include operational efficiency, 
assessed primarily through the relationship between claims and management 
expenses relative to premiums, with the combined ratio playing a central role in 
integrating these two expense categories; underwriting performance, assessed on 
the basis of underwriting results after covering all insured risks; and investment 
income together with overall operating performance, both before and after tax. 
The loss ratio is a key indicator of an insurer’s pricing policy, calculated as the ratio 
of incurred claims to net earned premiums. However, this indicator is not static; it is 
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subject to subsequent adjustments arising from differences between estimated and 
actual claim payments, as well as changes in reserve levels. While actuaries provide 
expert opinion on reserve adequacy, they typically define a range of acceptable 
values, leaving management with a certain degree of discretion in the final prepa-
ration of the financial statements.4

The expense ratio is a key indicator of an insurance company’s financial 
efficiency, expressing what proportion of premium income is consumed by day-
to-day business operations. Operating expenses include employee salaries, agent 
commissions, marketing costs, office rental costs, and administrative expenses. The 
expense ratio has a direct and quantifiable impact on the premium charged to poli-
cyholders. The net premium is intended solely to cover expected costs arising from 
insured risks and claims, while the expense ratio determines the expense loading 
added to the premium to cover the insurer’s operating costs. If an insurer operates 
with a high expense ratio (e.g. 40%), it must charge higher premiums to cover its 
operating costs and maintain profitability. By contrast, digital insurers, characterized 
by lower expense ratios due to their reduced reliance on physical offices and agent 
networks, are often able to offer substantially lower premiums while providing the 
same level of insurance coverage.

The analysis of insurance companies’ financial statements aims to assess 
their financial soundness, stability, and market sustainability. A key objective is to 
determine whether a company holds sufficient own funds relative to its risk profile. 
The analytical focus is on the solvency margin, which serves as the safeguard en-
suring that unexpected losses do not jeopardize policyholders’ rights. One of the 
most important aspects of this analysis is assessing the adequacy and accuracy of 
the calculated technical reserves, which represent the discounted value of future 
liabilities. If technical reserves are understated, the income statement will report 
artificial profits, while the company’s actual long-term solvency and liquidity may 
be placed at risk.

Accordingly, ratio analysis applied to insurance companies constitutes a 
distinct branch of financial analysis, concerned with the assessment of solvency, 
liquidity, and profitability. In practice, the ratio analysis of insurance companies 
generally proceeds along three principal dimensions:

1. �Evaluation of the underwriting process – the quality of underwriting 
risks holds a central place in the analysis and is most precisely assessed 
through the combined ratio, which reflects management’s ability to 
balance aggressive market share expansion with prudent risk selection 
and pricing.

4  The Excess Line Association of New York, Fundamentals of Insurance Company Financial Analysis, 3-5, 
available at: www.elany.org/docs/default-source/compliance-advisors/1798.pdf, 11. 6. 2026.
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2. �Solvency dynamics and the regulatory framework – unlike corporate 
finance, where the primary focus falls on return on equity (ROE), the in-
surance sector places emphasis on capital adequacy. Academic research 
frequently examines compliance with Solvency II standards, under which 
capital functions as a buffer designed to absorb extreme loss events.

3. �The investment portfolio as a secondary driver of profitability – it is 
worth noting that insurers operate as institutional investors. Any analysis 
must consider the relationship between the technical result (policy sales) 
and the investment result (capital market returns), since underwriting 
losses are often deliberately offset by investment income.

Through the application of financial ratio analysis, business trends can be 
identified and performance benchmarked against competing insurers, enabling a 
precise assessment of competitive position. The financial model of insurance com-
panies is based on diversified revenue streams, primarily derived from technical 
operations (underwriting), investment activities, and service fees. The core challenge 
in managing portfolios of short- and long-term insurance policies lies in the uncer-
tainty of claims liabilities, which may arise either during the policy period or long 
after the policy has expired. This temporal mismatch between premiums collected 
and potential losses shapes the composition and maturity structure of assets wit-
hin the company’s investment portfolio. Alongside maintaining adequate capital 
and solvency to meet future obligations, insurers must possess a comprehensive 
understanding of profitability across all business segments. A detailed evaluation of 
operating performance enables management to: identify opportunities for strategic 
expansion and growth; ensure the long-term sustainability of the business model; 
respond swiftly to market fluctuations; and improve decision-making grounded  
in accurate data.

The profitability of an insurance company refers to its ability to generate 
a return on capital invested in the provision of insurance services. Achieving the 
highest possible rate of return is one of the primary objectives of insurance com-
panies, ensuring maximum protection of policyholders and shareholders.5 Strong 
profitability is of fundamental importance to insurance companies, as robust net 
earnings help maintain policyholder confidence and support long-term financial 
stability. Moreover, earnings can provide a long-term source of capital. Conversely, 
low profitability may signal potential liquidity and solvency concerns for insurers.6

Insurance company profitability is measured through several key indicators 
that relate costs, revenues, and profit to either premiums or capital. In the modern 

5  Anđelka Aničić et al., “Ocena pokazatelja profitabilnosti osiguravajućih kompanija u Srbiji”, Trendovi u 
poslovanju, No. 1/2025, 166.
6  Sokić M., “Analiza CARMEL pokazatelja sektora osiguranja u Republici Srbiji”, Tokovi osiguranja, No. 
2/2019, 13.
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insurance context, profitability is defined as the ability of insurance companies to 
achieve an optimal balance between premium income, claims expenditure, and 
operating costs, in order to preserve long-term solvency and financial stability.

The profitability analysis of insurance companies is distinctive because 
earnings are generated from two primary sources:

• �Technical (underwriting) result – the difference between earned premiums 
and claims incurred, after accounting for operating expenses.

• �Investment result – income generated through the investment of funds, 
including technical reserves and equity, in financial markets.

The profitability of insurance companies is a key indicator of their sustai-
nability and efficiency in risk management practices.

The key profitability indicators used to assess performance are:
• �ROA (Return on Assets): measures the company’s ability to generate 

earnings from its total asset base.

Insurance company profitability is measured through several key indicators that relate costs, revenues, 

and profit to either premiums or capital. In the modern insurance context, profitability is defined as the 

ability of insurance companies to achieve an optimal balance between premium income, claims 

expenditure, and operating costs, in order to preserve long-term solvency and financial stability. 

The profitability analysis of insurance companies is distinctive because earnings are generated from 

two primary sources: 

● Technical (underwriting) result – the difference between earned premiums and claims incurred, 

after accounting for operating expenses. 

● Investment result – income generated through the investment of funds, including technical 

reserves and equity, in financial markets. 

The profitability of insurance companies is a key indicator of their sustainability and efficiency in risk 

management practices. 

The key profitability indicators used to assess performance are: 

● ROA (Return on Assets): measures the company's ability to generate earnings from its total asset 

base. 

𝑅𝑅�𝐴𝐴 � 𝑁𝑁𝑁𝑁𝑁𝑁 𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃
𝑇𝑇𝑇𝑇𝑇𝑇𝑇𝑇𝑇𝑇 𝐴𝐴𝐴𝐴𝐴𝐴𝐴𝐴𝐴𝐴𝐴𝐴 � 100 

 

● ROE (Return on Equity): reflects the return on capital invested by shareholders.7 

 

𝑅𝑅�𝐸𝐸 � 𝑁𝑁𝑁𝑁𝑁𝑁 𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃
𝑆𝑆𝑆𝑆𝑆𝑆𝑆𝑆𝑆𝑆𝑆𝑆𝑆𝑆𝑆𝑆𝑆𝑆𝑆𝑆𝑆𝑆’ 𝐸𝐸𝐸𝐸𝐸𝐸𝐸𝐸𝐸𝐸𝐸𝐸 � 100 

 

● Combined Ratio: the sum of the loss ratio and the expense ratio (acquisition costs plus 

administrative expenses). If the combined ratio is below 100%, the insurer generates an 

underwriting profit from its core insurance operation.8 

 

𝐶𝐶𝐶𝐶𝐶𝐶𝐶𝐶𝐶𝐶𝐶𝐶𝐶𝐶𝐶𝐶 𝑅𝑅𝑇𝑇𝑁𝑁𝑃𝑃𝑃𝑃 � �𝑃𝑃𝐴𝐴𝐴𝐴 𝑅𝑅𝑇𝑇𝑁𝑁𝑃𝑃𝑃𝑃 � 𝐸𝐸��𝑁𝑁𝐶𝐶𝐴𝐴𝑁𝑁 𝑅𝑅𝑅𝑅𝑅𝑅𝑅𝑅𝑅𝑅 
 

7 Balaban, M., Bojović, P. (2009), Upravljanje poslovnim finansijama, Univerzitet za poslovne studije, Banja Luka, 56. 
8 Koćović, J., Šulejić, P., Rakonjac-Antić, T. (2010), Osiguranje, Centar za izdavačku delatnost Ekonomskog fakulteta 
Beograd. 

• �ROE (Return on Equity): reflects the return on capital invested by sha-
reholders.7

Insurance company profitability is measured through several key indicators that relate costs, revenues, 

and profit to either premiums or capital. In the modern insurance context, profitability is defined as the 

ability of insurance companies to achieve an optimal balance between premium income, claims 

expenditure, and operating costs, in order to preserve long-term solvency and financial stability. 

The profitability analysis of insurance companies is distinctive because earnings are generated from 

two primary sources: 

● Technical (underwriting) result – the difference between earned premiums and claims incurred, 

after accounting for operating expenses. 

● Investment result – income generated through the investment of funds, including technical 

reserves and equity, in financial markets. 

The profitability of insurance companies is a key indicator of their sustainability and efficiency in risk 

management practices. 
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● Combined Ratio: the sum of the loss ratio and the expense ratio (acquisition costs plus 

administrative expenses). If the combined ratio is below 100%, the insurer generates an 

underwriting profit from its core insurance operation.8 

 

𝐶𝐶𝐶𝐶𝐶𝐶𝐶𝐶𝐶𝐶𝐶𝐶𝐶𝐶𝐶𝐶 𝑅𝑅𝑇𝑇𝑁𝑁𝑃𝑃𝑃𝑃 � �𝑃𝑃𝐴𝐴𝐴𝐴 𝑅𝑅𝑇𝑇𝑁𝑁𝑃𝑃𝑃𝑃 � 𝐸𝐸��𝑁𝑁𝐶𝐶𝐴𝐴𝑁𝑁 𝑅𝑅𝑅𝑅𝑅𝑅𝑅𝑅𝑅𝑅 
 

7 Balaban, M., Bojović, P. (2009), Upravljanje poslovnim finansijama, Univerzitet za poslovne studije, Banja Luka, 56. 
8 Koćović, J., Šulejić, P., Rakonjac-Antić, T. (2010), Osiguranje, Centar za izdavačku delatnost Ekonomskog fakulteta 
Beograd. 

• �Combined Ratio: the sum of the loss ratio and the expense ratio (acqui-
sition costs plus administrative expenses). If the combined ratio is below 
100%, the insurer generates an underwriting profit from its core insurance 
operation.8

Combined Ratio = Loss Ratio + Expense Ratio 

𝐿𝐿𝐿𝐿𝐿𝐿𝐿𝐿 𝑅𝑅𝐶𝐶𝑈𝑈𝐶𝐶𝐿𝐿 � 𝐶𝐶𝐶𝐶𝐶𝐶𝐶𝐶𝐶𝐶𝐶𝐶 𝐼𝐼𝐼𝐼𝐼𝐼𝐼𝐼𝐼𝐼𝐼𝐼𝐼𝐼𝐼𝐼
𝐸𝐸𝐸𝐸𝐸𝐸𝐸𝐸𝐸𝐸𝐸𝐸 𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃 � 100 

 

An insurer is generally more profitable when its loss ratio is lower. Conversely, a high loss ratio 

(approaching or exceeding 100%) indicates that premium income may be insufficient to cover claims 

costs, which may threaten solvency. 

𝐸𝐸𝐸𝐸𝐸𝐸𝐸𝐸𝐸𝐸𝐸𝐸𝐸𝐸 𝑅𝑅𝐶𝐶𝑈𝑈𝐶𝐶𝐿𝐿 � 𝑈𝑈𝑈𝑈𝑈𝑈𝑈𝑈𝑈𝑈𝑈𝑈𝑈𝑈𝑈𝑈𝑈𝑈𝑈𝑈𝑈𝑈𝑈𝑈 𝐸𝐸𝐸𝐸𝐸𝐸𝐸𝐸𝐸𝐸𝐸𝐸𝐸𝐸𝐸𝐸
𝐸𝐸𝐸𝐸𝐸𝐸𝐸𝐸𝐸𝐸𝐸𝐸 𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃 � 100 

 

The lower the expense ratio, the more profitable the insurance company (more premium income 

remains after covering acquisition costs and administrative expenses). Conversely, a high expense ratio 

(approaching or exceeding 100%) indicates that premium income cannot cover operating expenses, which 

may also pose a risk to solvency. Insurance operating expenses comprise acquisition costs (such as agent 

commissions, marketing), administrative expenses (including salaries, office rental costs, IT systems), and 

other general expenses. 

Insurance companies are significant participants in financial markets and generate considerable 

investment income; accordingly, these investment incomes must be incorporated into any overall 

assessment of profitability. Therefore, the overall profitability of an insurance company is assessed as the 

difference between the combined ratio and the investment income ratio: 

𝑂𝑂𝑂𝑂𝑂𝑂𝑂𝑂𝑂𝑂𝑂𝑂𝑂𝑂 𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃 �  𝐶𝐶𝐶𝐶𝐶𝐶𝐶𝐶𝐶𝐶𝐶𝐶𝐶𝐶𝐶𝐶 𝑅𝑅𝑅𝑅𝑅𝑅𝑅𝑅𝑅𝑅 �  𝐼𝐼𝐼𝐼𝐼𝐼𝐼𝐼𝐼𝐼𝐼𝐼𝐼𝐼𝐼𝐼𝐼𝐼𝐼𝐼 𝐼𝐼𝐼𝐼𝐼𝐼𝐼𝐼𝐼𝐼𝐼𝐼 𝑅𝑅𝑅𝑅𝑅𝑅𝑅𝑅𝑅𝑅 
 

Insurance companies operate profitably when the resulting value is below 1 (100%).9 

Profitability is also influenced by a range of internal factors, including company size and premium 

volume growth. There is a statistically significant positive relationship between asset size and profitability, 

commonly attributed to economies of scale. Growth in premium volume, particularly in segments with 

low loss ratios, correlates directly with higher profit margins. In addition to these internal determinants, 

 
9 Koćović, J., Šulejić, P., Rakonjac-Antić, T. (2010), Osiguranje, Centar za izdavačku delatnost Ekonomskog fakulteta 
Beograd. 
 

7  Mladenka Balaban, Petar Bojović, Upravljanje poslovnim finansijama, Univerzitet za poslovne studije, 
Banja Luka, 2009, 56.
8  Jelena Kočović,Predrag Šulejić, Tatjana Rakonjac-Antić, Osiguranje, Centar za izdavačku delatnost 
Ekonomskog fakulteta, Beograd, 2010.
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An insurer is generally more profitable when its loss ratio is lower. Conversely, 
a high loss ratio (approaching or exceeding 100%) indicates that premium income 
may be insufficient to cover claims costs, which may threaten solvency.
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9 Koćović, J., Šulejić, P., Rakonjac-Antić, T. (2010), Osiguranje, Centar za izdavačku delatnost Ekonomskog fakulteta 
Beograd. 
 

The lower the expense ratio, the more profitable the insurance company 
(more premium income remains after covering acquisition costs and administrative 
expenses). Conversely, a high expense ratio (approaching or exceeding 100%) indi-
cates that premium income cannot cover operating expenses, which may also pose 
a risk to solvency. Insurance operating expenses comprise acquisition costs (such as 
agent commissions, marketing), administrative expenses (including salaries, office 
rental costs, IT systems), and other general expenses.

Insurance companies are significant participants in financial markets and 
generate considerable investment income; accordingly, these investment incomes 
must be incorporated into any overall assessment of profitability. Therefore, the 
overall profitability of an insurance company is assessed as the difference between 
the combined ratio and the investment income ratio:

Overall Profitability = Combined Ratio - Investment Income Ratio

Insurance companies operate profitably when the resulting value is below 
1 (100%).9

Profitability is also influenced by a range of internal factors, including com-
pany size and premium volume growth. There is a statistically significant positive 
relationship between asset size and profitability, commonly attributed to economies 
of scale. Growth in premium volume, particularly in segments with low loss ratios, 
correlates directly with higher profit margins. In addition to these internal deter-
minants, macroeconomic conditions exert external influence on profitability. Low 
interest rates, high inflation, and weak economic growth adversely affect investment 
returns while simultaneously increasing claims costs.

9  Ibidem.
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III SAMPLE AND METHODOLOGY

The profitability ratio analysis is based on model-generated data developed 
for the purposes of analysis and illustrating the application of financial ratios within 
the insurance sector. The structure and relationships among the indicators reflect 
the financial characteristics and business dynamics typically observed in insurance 
companies operating in the Republic of Serbia. Based on the calculated profitability 
ratios, a comparative analysis was conducted to examine different business models, 
ranging from conservative strategies focused on maintaining low claims costs and 
stable underwriting performance to more aggressive market approaches aimed at 
increased market share, even at the expense of short-term profitability. The objective 
of the study is to identify and interpret management’s strategic orientation through 
the application of quantitative profitability indicators, using insurance companies 
operating in the Republic of Serbia as a case study. Through the interpretation of these 
indicators, the paper demonstrates that ratio analysis serves as a managerial control 
mechanism, highlighting the need for tariff adjustments, reinsurance arrangements, 
or cost optimisation measures, all aimed at preserving long-term profitability and 
policyholder confidence.

Table 1. Key Financial Data for Insurance Companies A, B and C
In RSD millions

Insurance 
Company Year Premiums Claims Expenses Net 

Profit Assets Equity

A 2021 32.500 19.800 8200 2100 85.000 22.000

A 2022 35.000 23.000 9100 1600 88.000 23.500

A 2023 38.500 24.500 9800 2400 92.000 25.000

B 2021 21.000 12.500 6800 1200 60.000 18.000

B 2022 22.500 15.000 7500 700 63.000 18.500

B 2023 24.000 16.800 8200 600 66.000 19.000

C 2021 15.000 9.800 3800 900 40.000 14.000

C 2022 16.200 10.500 4200 800 42.000 14.500

C 2023 17.500 11.200 4800 750 45.000 15.000

Source: Authors

Based on simulated data for three insurance companies (A, B, and C) 
over a three-year period (2021–2023), the research focuses on the following  
objectives:
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• �Quantifying the impact of performance metrics: analysing the effect of 
technical indicators, primarily the loss ratio, the expense ratio, and the 
combined ratio, on the profitability measures on ROA and ROE.

• �Typological differentiation of business models: a comparative presentati-
on of the performance of efficient, inefficient, and conservative strategic 
approaches.

• �Risk management evaluation: highlighting the essential role of operating 
cost control and risk management in maintaining solvency and profitability.

• �Critical assessment of the methodology: identifying the inherent limitations 
of ratio analysis and emphasizing the need for contextual interpretation 
of results.10

Table 2. Financial Ratios for Insurance Company A
Year Combined Ratio ROA ROE
2021 86% 2.5% 9.5%
2022 92% 1.8% 6.8%
2023 89% 2.6% 9.6%

Source: Authors

Insurance Company A demonstrates a relatively stable and efficient business 
model throughout the observation period. The combined ratio ranges between 
86% and 92%, indicating the consistent generation of underwriting profit. In 2022, 
this indicator deteriorated (92%), primarily as a result of an increase in the loss ratio, 
that is, increased claims costs. This trend is consistent with broader macroeconomic 
conditions, in particular inflationary pressures and rising operating costs. However, 
the combined ratio improved to 89% in 2023, indicating that the company success-
fully adapted through enhancements to its underwriting policy and more effective 
cost control. From a profitability standpoint, ROA declined to 1.8% in 2022 before 
recovering to 2.6% in 2023. ROE followed a similar pattern, increasing to 9.6% in 
2023. These results indicate effective capital management and the insurer’s ability 
to absorb adverse shocks while maintaining financial stability.

10  Kehinde Isiaq Olaiya, "Impact of underwriting and financial rations on profitability: en empirical analysis 
of insurance firms", Modern Management Review, No. 2/2025, 117.
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Table 3. Ratio Indicators of Insurance Company B
Year Combined Ratio ROA ROE
2021 92% 2% 6.7%
2022 100% 1.1% 3.8%
2023 104% 0.9% 3.1%

Source: Authors

Insurance Company B shows a clear and consistent deterioration trend 
throughout the observation period. The combined ratio climbed from 92% in 2021 
to 104% in 2023, crossing the threshold from underwriting profit into underwriting 
loss. This trend reflects rising operating expenses (expense ratio), increasing claims 
(loss ratio), and insufficient control of operational efficiency. Profitability mirrors 
these developments: ROA fell from 2.0% to 0.9%, ROE declined from 6.7% to 3.1%, 
and the deterioration in operating ratios translated directly into lower returns and 
reduced profitability.

Table 4. Ratio Indicators of Insurance Company C
Year Combined Ratio ROA ROE
2021 91% 2.2% 6.4%
2022 91% 1.9% 5.5%
2023 91% 1.7% 5%

Source: Authors

Insurance Company C demonstrates a high degree of stability, maintaining 
a constant combined ratio of 91% throughout the entire observation period. This 
consistency reflects a conservative underwriting policy – controlled operating costs, 
and a low earnings volatility. However, this stability comes at the expense of lower 
profitability: ROA declined from 2.2% to 1.7%, and ROE from 6.4% to 5.0%, stability 
≠ high profitability. Unlike Company A, which balances operational efficiency and 
growth, Company C remains firmly in “defensive strategy” mode.

Based on the preceding analysis, the following conclusions can be drawn:
• �Insurance Company A represents a balanced business model in which 

operational efficiency and financial stability translate into sustainable 
profitability. Its results align with the principles of corporate finance, par-
ticularly regarding the optimization of return on equity.

• �Insurance Company B is an example of ineffective cost and risk manage-
ment, where a combined ratio above 100% results in a systemic deterio-
ration in profitability. This pattern indicates the need for business model 
restructuring and stronger cost controls.
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• �Insurance Company C represents a stable yet conservative operating 
model, where risk control and financial stability take priority, even at the 
expense of lower returns. 

Chart 1. Combined Ratio Trend

 
Izvor: autori na bazi dobijenih rezultata 

Na osnovu prethodne analize, može se zaključiti da postoji veza između efikasnosti 

profitabilnosti, a kombinovani racio je snažan indikator performansi. Sva tri društva imaju različite 

poslovne modele. Društvo A balansirani model, društvo B rizičan i neefikasan model i društvo C 

konzervativan model. Rezultati komparativne analize ukazuju da niži kombinovani racio doprinosi 

višoj profitabilnosti, ali da optimalni finansijski performans zavisi od sposobnosti kompanije da 

balansira operativnu efikasnost. 

 

IV Zaključak 

Poslovanje osiguravajućih društava karakterišu ciklične fluktuacije prinosa, uslovljene 

nestabilnošću kamatnih stopa, pooštravanjem cenovne politike, katastrofalnim štetama i pojavom 

disruptivnih tržišnih faktora. Adekvatna evaluacija profitabilnosti prevazilazi puku analizu 

agregatnih pokazatelja, poput neto dobiti ili tehničkog rezultata po segmentima. Za efikasno 

proaktivno upravljanje, neophodna je visoka granulacija podataka koja omogućava anticipaciju 

tržišnih kretanja. Primena sistematičnog okvira za analizu profitabilnosti osnažuje organizacije da 

promptno evaluiraju strateške alternative i iskoriste tržišne prilike. S obzirom na to da eksterni 

potresi mogu nastupiti naglo, održivost osiguravača direktno zavisi od fleksibilnosti njihovih 

analitičkih modela. Razvoj scenarija i simulacija unutar tih modela predstavlja ključni instrument 

za pravovremenu mitigaciju rizika u uslovima visoke tržišne neizvesnosti. 

Rezultati sprovedene analize potvrđuju da finansijski raciji predstavljaju metodološki 

relevantan instrument za evaluaciju profitabilnosti osiguravajućih društava, ali i da njihova 
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Source: Authors, based on calculated results

The preceding analysis supports the conclusion that a clear relationship 
exists between operational efficiency and profitability, and that the combined ratio 
is a powerful performance indicator. All three companies operate under markedly 
different business models: Company A pursues a balanced approach, Company B 
a high-risk and inefficient one, and Company C adopts a conservative model. The 
comparative analysis demonstrates that a lower combined ratio contributes to 
higher profitability, but that optimal financial performance ultimately depends on 
the company’s ability to maintain operational efficiency.

IV CONCLUSION

The operations of insurance companies are characterised by cyclical 
fluctuations in returns, driven by interest rate volatility, stricter pricing conditions, 
catastrophic losses, and the emergence of disruptive market forces. An adequate 
assessment of profitability extends beyond the mere analysis of aggregate indicators 
such as net profit or technical results by segment. Effective proactive management 
requires a high degree of data granularity to support the anticipation of market 
trends. A systematic framework for profitability analysis enables organisations to  
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evaluate strategic alternatives promptly and capitalise on market opportunities. 
Given that external shocks can materialise without warning, the long-term sustai-
nability of insurers depends directly on the adaptability of their analytical models. 
Scenario analysis and simulation modelling within these frameworks constitute a 
critical instrument for the timely mitigation of risk under conditions of high market  
uncertainty.

The findings of this analysis confirm that financial ratios represent a metho-
dologically robust instrument for assessing the profitability of insurance companies. 
At the same time, they demonstrate that the interpretation of these ratios requires 
careful consideration of the specific characteristics of the insurance business model. 
The combined ratio stands out as the key indicator of operational efficiency, given 
that it directly reflects the relationship between premiums, claims, and operating 
expenses.

The empirical findings indicate a positive relationship between operatio-
nal efficiency and overall profitability, with lower combined ratio values generally 
corresponding to higher levels of ROA and ROE. However, this relationship is not 
deterministic, as investment income can materially influence overall financial result, 
adding further complexity to the analysis of insurer performance.

The comparative analysis of the observed business models underlines 
the importance of cost management and adequate risk selection as key determi-
nants of financial success. At the same time a degree of tension between business 
stability and the maximisation of returns was identified, with the conservati-
ve model exhibiting lower volatility but also a limited capacity for profitability 
growth. The profitability of insurance companies results from the interaction of 
operating performance, investment activities, and capital structure. It may the-
refore be concluded that ratio analysis, while essential, is insufficient as a stan-
dalone analytical approach and must be integrated into a broader framework  
of financial analysis.
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Apstrakt
Zbog potrebe očuvanja stabilnosti financijskog tržišta, prestanak društava 

za osiguranje, osobito u postupcima prinudne likvidacije ili stečaja, zahtijeva posebno 
pravno uređenje. U radu se analizira tržište osiguranja Federacije Bosne i Hercegovine 
koje bilježi više postupaka likvidacije društava za osiguranje, a koji su karakteristični po 
dugotrajnosti i specifičnoj primjeni zakonskih propisa. Primjena relevantnih zakona, 
kako posebnih tako i općih, vezuje se za trenutak pokretanja postupka likvidacije, što 
u praksi dovodi do primjene propisa koji više nisu na snazi, a u cilju zaštite vjerovnika i 
osiguranja pravne sigurnosti. Autori analiziraju primjenjive propise te kritički ukazuju 
na njihove nedorečenosti, oslanjajući se na empirijske podatke iz provedenih ili tekućih 
postupaka likvidacije društava za osiguranje. Uz navedeno, u radu se analiziraju tre-
nutno važeći propisi i upozorava na njihove nedostatke u pravnoj regulaciji utemeljene 
na refleksiji propisa koji se primjenjuju na aktualne postupke likvidacije. Analizira se i 
europski zakonodavni okvir te se daju prijedlozi de lege ferenda s ciljem uspostavljanja 
sustavnijeg i učinkovitijeg pravnog okvira za postupke koji dovode do prestanka društava 
za osiguranje te jačanja zaštite korisnika usluga osiguranja.
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I Uvod

Društva za osiguranje zajedno s bankama čine aktivne sudionike financijskog 
tržišta. U statusno pravnom obliku dioničkih društava imaju određene posebnosti 
svojstvene organizaciji poslovanja djelatnosti osiguranja, a po kojima se razlikuju i 
od banaka. Specifičnosti društava za osiguranje trebale bi se uzeti u obzir i prilikom 
normativnog reguliranja prestanka društava za osiguranje, odnosno likvidacije i 
stečaja. Zbog toga se, uvažavajući značaj općih propisa koji reguliraju ovu materi-
ju, opravdano postavlja pitanje prikladnosti pravnog okvira koji normira postupke 
likvidacije i stečaja društava za osiguranje.

U Bosni i Hercegovini djelatnost osiguranja normirana je na entitetskim 
razinama. Na tržištu osiguranja Republike Srpske nema aktivnih postupaka likvi-
dacije društava za osiguranje dok se u Federaciji BiH trenutno vode tri postupka, a 
dva su završena. S obzirom na veličinu tržišta osiguranja, ovaj broj predstavlja veliku 
zastupljenost navedenih postupaka i po tome je tržište osiguranja u Federaciji BiH 
i regionalno zanimljivo. Ovakva divergencija između entiteta ukazuje na razlike u 
regulatornim praksama i tržišnoj strukturi, što ukazuje na potrebu za daljnjom har-
monizacijom tržišta osiguranja u Bosni i Hercegovini. 

Posebnost tržišta osiguranja u Federaciji BiH predstavlja i sam zakonodavni 
okvir koji regulira postupke prestanka rada društava za osiguranje. Važeći sektorski 
propisi kojima je normirana ova materija u Federaciji BiH su Zakon o osiguranju3 i 
sekundarno Zakon o obveznim osiguranjima u prometu4. Međutim, s obzirom na 
aktivne postupke likvidacije društava za osiguranje, primarno polazimo od odredbe 
članka 227. Zakona o osiguranju (u nastavku: ZOS) prema kojemu će se „postupak 
stečaja i likvidacije u društvima za osiguranje, koji su pokrenuti prema odredbama 
Zakona o stečajnom postupku, Zakona o likvidacijskom postupku, Zakona o go-
spodarskim društvima i Zakona o društvima za osiguranje u privatnom osiguranju, 
dovršiti u skladu sa odredbama navedenih zakona“. Radi se o zakonima koji u svome 
integralnom učinku više nisu na snazi. Navedena odredba ZOS jasno upućuje na 
primjenu propisa kojima je djelatnost osiguranja u Federaciji BiH bila regulirana u 
vrijeme pokretanja postupaka posebne likvidacije društava za osiguranje (njih 5). 
Zbog toga autori primjenom normativne i empirijske analize primarno polaze od 
zakonskih rješenja koja su prethodila trenutno važećim te relevantne norme dovode 
u empirijski kontekst već provedenih postupaka likvidacije, odnosno onih koji su 
još uvijek u tijeku. Na osnovi normativne analize i praktičnih implikacija dolazi se do 
određenih zaključaka i prijedloga de lege ferenda.

3  Zakon o osiguranju, Službene novine Federacije BiH, broj 23/17. 
4  Zakon o obveznim osiguranjima u prometu, Službene novine Federacije BiH, broj 57/20 i 103/21.
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II Normativni okvir koji se primjenjuje na aktivne postupke 
likvidacije društava za osiguranje u Federaciji  

Bosne i Hercegovine

Likvidacija društava za osiguranje je mjera koja se poduzima u slučaju 
kada se procijeni da društvo ima dovoljno sredstava za ispunjenje svojih obveza, no 
unatoč tome postoje okolnosti i razlozi koji dovode do prestanka društva za osigu-
ranje, primjerice, kod oduzimanja odobrenja za rad.5 Kao lex specialis, na aktualne 
postupke likvidacije društava za osiguranje u Federaciji BiH, primarno se primjenjuje 
Zakon o društvima za osiguranje u privatnom osiguranju iz 2005.6 (u nastavku: ZDO). 
Sporedno ovu materiju uređuje i Zakon o osiguranju od odgovornosti za motorna 
vozila i ostale odredbe o obveznom osiguranju od odgovornosti također iz 2005.7 
(u nastavku: Zakon o osiguranju od odgovornosti).

ZDO u samo dva članka regulira pitanje likvidacije i stečaja društava za osi-
guranje (članci 69. i 70.). Iako su oba članka normativno neuobičajeno opširna, ipak 
se može zaključiti da je ova materija predmetnim Zakonom sažeto regulirana. Jasno 
je da se sa samo dva zakonska članka nije mogao sadržajno regulirati cjelokupan 
postupak i sve posebnosti likvidacije društava za osiguranje. Posljedica su brojne 
pravne dileme koje se pojavljuju nakon što Agencija za nadzor osiguranja Federacije 
BiH8 utvrdi nepravilnosti u radu društava za osiguranje, a što u konačnici rezultira 
oduzimanjem odobrenja za rad. Oduzimanje odobrenja za rad predstavlja najtežu 
mjeru koja se izriče društvu za osiguranje nakon provedenog nadzora, a koja ima za 
cilj spriječiti društvo za osiguranje da ubuduće obavlja poslove osiguranja za koje 
je dobilo odobrenje za rad.9

Članak 69. ZDO normira posebnu likvidaciju društava za osiguranje, a kao 
jedan od razloga pokretanja postupka posebne likvidacije navodi oduzimanje 

5  Miroslav Džidić, Marijan Ćurković, Pravo osiguranja, Pravni fakultet Sveučilišta u Mostaru, Mostar, 2017, 108.
6  Zakon o društvima za osiguranje u privatnom osiguranju, Službene novine Federacije BiH, broj 24/05 i 36/10 
7  Zakon o osiguranju od odgovornosti za motorna vozila i ostale odredbe o obveznom osiguranju od 
odgovornosti, Službene novine Federacije BiH, broj 24/05.
8  Agencija za nadzor osiguranja Federacije Bosne i Hercegovine jedna je od tri regulatorne agencije koje 
djeluju u Bosni i Hercegovini i nadležna je za tržište osiguranja Federacije BiH. Osnovana je odredbama 
ZDO kao samostalna i neprofitna institucija koja ima regulatornu i nadzornu funkciju u oblasti privatnog 
osiguranja s ciljem zaštite osiguranika i društava za osiguranje. Agencija za nadzor osiguranja FBiH ovla-
štena je izdavati odobrenja za rad društvima za osiguranje i posrednicima u osiguranju, davati mišljenja 
na akte društava za osiguranje, vršiti nadzor u pogledu ulaganja, održavanja i raspolaganja sredstvima 
osiguranja, nalagati mjere koje se odnose na vođenje poslova osiguranja društva za osiguranje, propisivati 
i uvjete za stjecanje i povlačenje zvanja ovlaštenog aktuara, donositi provedbene propise, druge opće 
kao i pojedinačne akte te poduzimati sve ostale mjera koje smatra odgovarajućim za ispunjenje svojih 
nadzornih i regulatornih ciljeva. dostupno na adresi https://www.ano.ba/o-nama/, 20.3.2026.
9  Isto tako: Nataša Petrović Tomić, Osnovi prava osiguranja, Univerzitet u Beogradu Pravni fakultet, 
Beograd, 2021, 100.
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odobrenja za rad.10 Posljedica oduzimanja odobrenja za rad od strane regulatora 
u Federaciji BiH bilo je pokretanje postupaka posebne likvidacije određenog broja 
društava za osiguranje. Sva dosadašnja oduzimanja odobrenja za rad rezultirala 
su pokretanjem prvotno likvidacijskog postupka, a tek naknadno stečajnog zbog 
zakonske odredbe koja je određivala da se u slučaju oduzimanja odobrenja za rad 
pokreće postupak posebne likvidacije (čl. 69. stavak 1. alineja 1. ZDO)11.

 Agencija za nadzor osiguranja Federacije BIH je u vremenu važenja ZDO 
donijela pet rješenja o oduzimanju odobrenja za rad društvima za osiguranje. Dva 
rješenja donesena su 2006.; Bosansko-njemačko osiguranje d.d. Tuzla i Una-Sana d.d. 
Bihać dok je 2010. oduzeto odobrenje za rad Hercegovina osiguranju d.d. Mostar, a 
2012. Lido osiguranju d.d. Sarajevo i LOK osiguranju d.d. Sarajevo. Ovih pet likvidacija 
društava za osiguranje koje su uslijedile zbog oduzimanja odobrenja za rad od strane 
regulatora, primjenom članka 227. ZOS (2017.), provode se i dalje po propisima koji 
su važili prije donošenja trenutno važećeg normativnog okvira djelatnosti osiguranja 
i općih propisa za provođenje postupaka stečaja i likvidacije. U skladu s člankom 
69. ZDO, nad društvima se provodio postupak posebne likvidacije. Likvidacijski 
postupci još su u tijeku za tri društva za osiguranje. Nad društvom Una – Sana d.d. 
Bihać nakon postupka likvidacije pokrenut je stečajni postupak koji je zaključen 
2023. godine. Široj stručnoj javnosti posebno je zanimljiv predmet likvidacije Her-
cegovina osiguranja d.d. Mostar. Rješenjem Općinskog suda u Mostaru12 početkom 
2011. otvoren je likvidacijski postupak nad ovim društvom. U 2025., nakon više od 
14 godina, završen je postupak posebne likvidacije društva Hercegovina osiguranje 
d.d. Mostar13 nakon čega je nad društvom, zbog nedostatka novčanih sredstava za 
daljnji nastavak vođenja likvidacijskog postupka te nemogućnosti daljnjeg unovče-
nja imovine14, izravno pokrenut stečajni postupak15. Skupština vjerovnika prihvatila 
je prijedlog likvidacijskog upravitelja o direktnom pokretanju stečajnog postupka 
te je zbog nepostojanja stečajne mase upućen javni poziv svim zainteresiranim za 

10  “Postupak likvidacije društva bit će pokrenut i vođen u slučajevima ako: 
1. Agencija za nadzor oduzme odobrenje za rad društvu, 
2. pravomoćnom sudskom odlukom registriranje društva bude proglašeno ništavnim ili 
3. skupština društva odluči o prestanku društva.“
11  U Srbiji primjerice, nad društvom se pokreće postupak prinudne likvidacije u slučaju oduzimanja 
odobrenja za rad, ali samo ako nisu ispunjeni uvjeti za pokretanje stečajnog postupka. To znači da se u 
slučaju oduzimanja odobrenja za rad može izravno pokrenuti i stečaj. Vidi: Nataša Petrović Tomić, Pravo 
osiguranja - Sistem, Knjiga I, JP Službeni glasnik, Beograd, 2019, 222.
12  Rješenje br. 58 0 L 076564 10 L od 12.01.2011.
13  Dana 30.06.2025. Agencija za nadzor osiguranja Federacije BiH donijela je Rješenje broj: 02-07.5-04-
2123-1/25 o okončanju postupka posebne likvidacije.
14  Likvidator Hercegovina osiguranja d.d. Mostar je utvrdio kako ne postoje izgledi za unovčenje imovine 
odnosno za naplatu potraživanja od Hercegovačke banke d.d. Mostar u stečaju.
15  Rješenje Općinskog suda u Mostaru broj: 076564 10 L od 23.09.2025. o okončanju likvidacijskog 
postupka i direktnom otvaranju stečajnog postupka nad društvom Hercegovina osiguranje d.d. Mostar.
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uplatu potrebnog predujma.16 U ostavljenom roku od 30 dana nije bilo zainteresi-
ranih za uplatu predujma, pa je sud pozivajući se na članak 196. važećeg Zakona 
o stečaju17 zaključio stečajni postupak i donio odluku o brisanju društva iz registra 
gospodarskih subjekata.18

Članak 69. ZDO određuje i primjenu općih propisa na postupke stečaja ili 
likvidacije društva, odnosno u to vrijeme važećih Zakona o stečajnom postupku,19 
Zakona o likvidacijskom postupku20 i Zakona o gospodarskim društvima,21 osim u 
slučajevima kada je to drugačije regulirano samim ZDO. Zbog toga se na aktivne 
postupke likvidacije društava za osiguranje u Federaciji BiH i dalje primjenjuju i opći 
propisi koji više nisu na snazi. Ako nakon likvidacije uslijedi otvaranje stečajnog 
postupka, slijedom citiranog članka ZOS, značajno je da će se i taj postupak voditi 
po starim propisima zbog kontinuiteta ovih postupaka i primjene relevantnog 
normativnog okvira. Osim navedenog, svrha nastavka vođenja postupka stečaja 
po ranijim propisima trebala bi biti i pravna sigurnost te zaštita oštećenih osoba, 
odnosno vjerovnika u postupku. Navedeno ukazuje na posebnost tržišta osiguranja 
Federacije BiH i to ne samo zbog značajnog broja postupaka likvidacije društava za 
osiguranje u odnosu na druga tržišta, već i zbog specifične primjene općih i posebnih 
zakonskih propisa.

Također je u predmetnom članku ZDO propisano da se stečaj ne može otvo-
riti dok se ne okonča postupak posebne likvidacije, a da posebnu likvidaciju nadzire 
privremeni upravitelj kojega postavlja regulatorna Agencija. U praksi je zanimljiv 
slučaj Lido osiguranje d.d. Tuzla za koje je Općinski sud u Sarajevu 24.5.2019. donio 
Rješenje 65 0 St 273747 19 St kojim otvara stečajni postupak nad ovim društvom u 
likvidaciji. Nakon intervencije Agencije za nadzor osiguranja FBiH, isti sud ispravlja 
pogrešku koja je nastala zbog neprimjenjivanja posebnih sektorskih propisa te stavlja 
van snage rješenje kojim je odlučeno o pokretanju stečajnog postupka i određuje 
nastavak likvidacijskog postupka.22

16  Javni poziv kojim se pozivaju svi vjerovnici i zainteresirane osobe na uplatu predujma za otvaranje 
stečajnog postupka u iznosu od 100.000,00 BAM objavljen je u Službenim novinama FBiH br. 76/25 od 
03.10.2025.
17  Zakon o stečaju, Službene novine Federacije BiH, broj: 53/21 i 19/25, a koji je trenutno na snazi, u članku 
196. normira sljedeće: „(1) Ako se nakon otvaranja stečajnog postupka ispostavi da stečajna masa nije do-
voljna za pokriće troškova stečajnog postupka, stečajni sudac će zaključiti postupak. (2) Stečajni postupak 
se ne zaključuje ako se predujmi dovoljan novčani iznos….“. Istu odredbu sadrži i stari Zakon o stečajnom 
postupku iz 2003. u članku 132. Usporedbom odredbi ova dva zakona rješava se dilema je li sud trebao 
primijeniti Zakon o stečajnom postupku koji je bio na snazi u vrijeme otvaranja likvidacijskog postupka, 
a radi kontinuirane primjene pravne norme na što upućuje članak 227. ZOS. Vidi: supra Uvod i naslov II.
18  Rješenje Općinskog suda u Mostaru broj: 58 0 St 076564 25 St od 24.11.2025.
19  Zakona o stečajnom postupku, Službene novine Federacije BiH, br. 29/03 i 32/04.
20  Zakon o likvidacijskom postupku, Službene novine Federacije BiH, broj 29/03.
21  Zakon o gospodarskim društvima, Službene novine Federacije BiH, br. 23/99, 45/00, 2/02, 6/02 i 29/03.
22  Rješenje Općinskog suda u Sarajevu broj: 65 0 St 273747 19 St od 19.08.2019. 
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Osnovna svrha posebne likvidacije proizlazi upravo iz članka 69. ZDO kojim 
je normirano da je privremeni upravitelj „u roku od pet dana od svoga imenovanja 
dužan podnijeti zahtjev za pokretanje likvidacijskog postupka i za postavljenje 
likvidacijskog upravitelja.“ Do pokretanja likvidacijskog postupka i imenovanja 
likvidacijskog upravitelja od strane nadležnog suda, privremeni upravitelj obavlja 
dužnost uprave odnosno direktora društva. Nakon imenovanja likvidacijskog 
upravitelja, privremeni upravitelj prati napredak likvidacije, daje svoje mišljenje 
o pitanjima likvidacije ako to likvidacijski upravitelj zatraži, pisano obavještavati 
Agenciju za nadzor o napretku likvidacije jednom u dva mjeseca te obavlja sve što 
regulator od njega zatraži i podnosi izvješće po okončanju posebne likvidacije. Na-
kon što sud otvori likvidacijski postupak i imenuje likvidacijskog upravitelja, uloga 
privremenog upravitelj ustvari poprima savjetodavni karakter. Predmetni članak 
ZDO također određuje da „privremeni upravitelj može intervenirati u sudskim po-
stupcima koje vodi likvidacijski upravitelj“. Ova intervencijska uloga privremenog 
upravitelja u sudskim postupcima nije u potpunosti jasno normirana u njenom  
sadržaju i formi. 

ZDO je normirao i žurnost tekućih sudskih postupaka nakon pokretanja 
posebne likvidacije društva te ovlast privremenog upravitelja i likvidacijskog upra-
vitelja zahtijevati to od suda. Iako se radi o zakonskoj normi koja je u skladu s općim 
načelom žurnosti likvidacijskog i stečajnog postupka, u praksi sudovi nisu tako 
postupali te predmeti nisu imali prioritet i žurnost u odnosu na druge predmete, 
a koji ne proizlaze iz postupka likvidacije. Tekući postupci likvidacije društava za 
osiguranje u Federaciji BiH vode se 15-20 godina. 

Zakon je propisivao i obvezu Agencije za nadzor da formira listu od 30 
mogućih privremenih upravitelja te da te osobe moraju imati posebna znanja i 
iskustvo u radu društava za osiguranje i kreditnih institucija. Međutim, Agencija 
nije formirala ovu listu, a u određenim postupcima likvidacije društava za osigu-
ranje nije uopće imenovala privremenog upravitelja. Navedeno najbolje prikazuje 
odnos prema ovome institutu te nedorečenost zakonskih odredbi i nepraktičnost 
ovako regulirane uloge privremenog upravitelja. Uloga privremenog upravitelja, 
iako normirana kao savjetodavna nakon otvaranja likvidacijskog postupka i ime-
novanja likvidacijskog upravitelja, ustvari gubi svoj značaj i smisao nakon postupka  
posebne likvidacije. 

Prethodno navedeno ukazuje i na činjenicu da postupak posebne likvidacije 
ustvari ima karakter i ulogu međupostupka do otvaranja postupka sudske likvidacije, 
a sve s ciljem zaštite imovine društava za osiguranje i interesa vjerovnika. Cilj ovoga 
postupka trebao bi biti utvrđivanje liste potraživanja s naglaskom na potraživanja 
iz osnove obveznih osiguranja. Svrha posebne likvidacije, koja bi primarno treba-
la biti zaštita vjerovnika, postigla bi se dostavljanjem liste vjerovnika utvrđenih  
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u posebnoj likvidaciji Zaštitnom fondu Federacije BiH.23 Obveza Zaštitnog fonda bila 
bi u definiranom roku isplatiti iznose iz liste potraživanja s pripadajućom zateznom 
kamatom i to kronološkim redoslijedom isplate po starosti nastanka štetnog doga-
đaja. Međutim, ovu svrhu nemoguće je bilo postići u postupku posebne likvidacije 
s obzirom na nerazmjer postavljenih rokova za podnošenje zahtjeva za pokretanje 
sudskog likvidacijskog postupka (5 dana) i rokova za prijavu potraživanja (90 dana od 
objave poziva). Uz sve navedeno, a s obzirom i na duljinu trajanja pojedinih aktivnih 
postupaka likvidacije društava za osiguranje, može se zaključiti da je posebna likvi-
dacija normirana radi zaštite imovine društva za osiguranje do pokretanja postupka 
sudske likvidacije ili stečaja.

Nadalje, odredba članka 70. ZDO upućivala je na odredbu članka 2. tada 
važećeg Zakona o likvidacijskom postupku prema kojemu je svrha likvidacijskog 
postupka namirenje svih vjerovnika pravne osobe, nakon unovčenja njene imovine. 
Odredbom članka 70. ZDO bili su također propisani način, uvjeti, rokovi i postupak 
pozivanja ugovaratelja osiguranja i podnositelja zahtjeva za isplatu osiguranja, kao i 
na prijavu svojih potraživanja..., u kom slučaju će likvidacijski sudac odlučiti o osnova-
nosti svakog potraživanja. Likvidacijski upravitelj daje svoje mišljenje likvidacijskom 
sucu koji konačno odlučuje o zahtjevu. Članak 70. ZDO normirao je i kategoriziranje 
tražbina na sljedeći način: 

„a)	 korisnici polica životnoga osiguranja; 
b)	� korisnici naknada po policama neživotnoga osiguranja koji su prijavili 

ostvarenje osiguranog slučaja i čije su prijave uredno ubilježene u 
knjige društva i 

c)	 bilo koje druge osobe koje su prijavile svoje zahjeve u propisanom roku.“
Iz prikazanog sadržaja predmetne regulacije postupka likvidacije društava za 

osiguranje, jasno je kako primjenjivi sektorski zakoni daju samo uopćeno određenje, 
okvir za provođenje ovih postupaka. Navedeno upućuje na daljnju primjenu općih 
propisa, a što u sudskoj praksi može biti dvojbeno, odnosno upitno koji će se opći 
propisi primjenjivati s obzirom na vrijeme njihova važenja i primjene24.

1. Uloga Zaštitnog fonda Federacije Bosne i Hercegovine

U kontekstu aktualnih likvidacija društava za osiguranje bitno je istaknuti 
i ulogu Zaštitnog fonda Federacije BiH kao i različite stavove sudske prakse koji su 
se odnosili na obveze ove institucije, a koje su proizlazile iz navedenih postupaka. 
Zakon o osiguranju od odgovornosti nije izravno uređivao pitanje likvidacije već 

23  Zaštitni fond Federacije BiH je pravna osoba osnovana u skladu sa Zakonom o osiguranju od odgo-
vornosti te je pod nadzorom i kontrolom Agencije za nadzor osiguranja Federacije BiH, a ima nadležnost 
pokrivati štete koje nisu pokrivene obveznim osiguranjem. 
24  Vidi: supra bilj. 15.
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sporedno i uopćeno u članku 16. kojim je propisana obveza Zaštitnog fonda FBiH 
na plaćanje odštete oštećenim osobama u slučaju smrti ili tjelesne ozljede te mate-
rijalne štete prouzročene prometnim nezgodama u BiH kada je, između ostalog25, 
„protiv društva registriranog u Federaciji pokrenut postupak posebne likvidacije 
zbog stečaja ili zbog oduzimanja odobrenja za rad zbog neispunjenja financijskih 
obveza prema Zakonu o društvima za osiguranje u privatnome osiguranju ili prema 
Zakonu o osiguranju od odgovornosti.“ Istim člankom stavak 4. navedenog Zakona 
bilo je regulirano da Zaštitni fond FBiH preuzima sva prava oštećenog koja proizlaze 
iz nezgode prema osobi koja je odgovorna za štetu ili njenom osiguratelju, kao i 
prema sredstvima društva koje je u postupku posebne likvidacije, kao i da Zaštitni 
fond FBiH ima privilegiju korisnika naknade predviđene u članku 71. (70.)26 ZDO. 
Ovim člankom ZDO kao privilegirane tražbine normira sve tražbine koje proizlaze 
iz ugovora o osiguranju.

Ako dovedemo u vezu Zakon o osiguranju od odgovornosti i ZDO, jasno 
je da obveza Zaštitnog fonda FBiH nastupa nakon potpunog i konačnog oduzima-
nja odobrenja za rad društvu za osiguranje. Preduvjet za to je otvaranje stečajnog 
postupka, a isti se, prema odredbi članka 69. stav 5. ZDO, može otvoriti tek kad se 
dovrši postupak likvidacije. Sve dok se ne okonča postupak likvidacije ne može se 
znati koliko je potraživanja namireno, a koliko nije, odnosno koliki bi bio opseg 
obveza Zaštitnog Fonda FBiH. Zbog toga se u predmetima u kojima su vjerovnici 
ustajali tužbom27 čak i radi isplate priznatog potraživanja, tužba prema sudskoj praksi 
smatrala preuranjenom.28 

Problematiku ovoga pitanja čini sudska praksa kojom se početno zauzimao 
stav da je Zaštitni fond FBiH pasivno legitimiran za naknadu štete samim trenutkom 
oduzimanja odobrenja za rad društvu za osiguranje, uzimajući relevantnim članak 16. 
Zakona o osiguranju od odgovornosti za formiranje ovakvog stava. Ako ovu zakonsku 
normu razmatramo i analiziramo zasebno, a ne u kontekstu cijeloga Zakona i drugih 
zakona koji reguliraju ovu materiju, može se zaista strogim formalnim tumačenjem 
doći do zaključka da je obveza Zaštitnog fonda FBiH nastala u trenutku pokretanja 
likvidacijskog postupka, a ne njegovog okončanja. Međutim, Odluka Vrhovnog 
suda FBIH od 19.12.2013. godine broj 58 0 Mal 030723 11 REV čini obrat u sudskoj 

25  Druga dva slučaja u kojima je Zakon propisao navedenu obvezu Zaštitnog fonda su kada osoba odgo-
vorna za nezgodu ostane nepoznata (samo kod šteta zbog smrti ili tjelesnih ozljeda) te ako je nezgodu 
prouzrokovalo vozilo za koje nije ugovoreno osiguranje od autoodgovornosti, a vozilo posjeduje osoba 
s prebivalištem u Federaciji BiH.
26  U Zakonu o osiguranju od odgovornosti upućuje se na članak 70. ZDO, a privilegirani korisnici naknade 
regulirani su zapravo člankom 71. ZDO.
27  Primjerice, Hercegovina osiguranje d.d. Mostar je iz svoje likvidacijske mase isplatilo samo 23% priznatih 
potraživanja II isplatnog reda (neživotna osiguranja), a ostatak priznatih potraživanja po osnovi osiguranja 
od autoodgovornosti vjerovnici su potraživali sudskim putem od Zaštitnog fonda FBiH.
28  Primjerice, Presuda Vrhovnog suda u Federaciji BiH broj: 63 0 P 017334 23 Rev od 10.05.2023. godine
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praksi i nakon iste stav Vrhovnog suda je jasan - odgovornost Zaštitnog fonda FBiH 
je supsidijarna te su neosnovani zahtjevi pokrenuti protiv Zaštitnog fonda prije 
okončanja likvidacijskog postupka. Međutim, do zauzimanja ovoga jasnog sudskog 
stava, Zaštitni fond FBiH isplatio je milijunske štete.29 

Prije navedenog sudskog stava, Vrhovni sud FBiH je  još 15.12.2011. godine 
u presudi broj 65 0 Ps 024356 10 REV zauzeo identičan stav o suspidijarnosti Zaštit-
nog fonda FBiH, ali to nije bio opći stav Vrhovnog suda FBiH tako da su nakon toga 
donesene odluke 41 0 P00010 10 REV od 16.02.2012. godine te 39 0 P003869 11 REV 
od 18.09.2012. godine kojima je Zaštitnom fondu FBiH naložena isplata štete bez 
obzira što likvidacijski postupak nije okončan. Nakon relevantne odluke Vrhovnog 
suda FBiH iz 2013., sve presude drugačijeg sudskog stava donesene su bez odlučivanja 
Vrhovnog suda FBiH zbog imovinskog cenzusa za ulaganje revizije, a povodom čega 
se Zaštitni fond FBiH obraćao sudu i kroz vanrednu reviziju30 te Visokom sudskom 
i tužiteljskom vijeću BiH. Sve sporne presude donesene su na Kantonalnom sudu 
u Tuzli. Zanimljivo je da ove presude nisu dovodile u pitanje supsidijaran karakter 
Zaštitnog fonda FBiH već su ulazile u svojevrsnu pravnu akrobatiku dokazivanja da 
oštećeni ne mogu naplatiti potraživanje iako likvidacijski postupak nije okončan, a 
što je bilo u suprotnosti s člankom 2. Zakona o likvidacijskom postupku.31

Različita sudska praksa iste sudske instance (Vrhovnog suda FBiH) po 
istom pravnom i činjeničnom stanju okončana je donošenjem već citirane odluke 
od 19.12.2013. godine. Vrhovni sud Federacije BIH je zauzeo pravni stav da obvezu 
Zaštitnog fonda treba analizirati u svjetlu odredbe članka 69. i članka 70. ZDO koji 
normiraju obvezu Zaštitnog fonda FBiH za naknadu štete nakon okončanja likvida-
cijskog postupka. Navedeno sporno tumačenje norme pro futuro je riješeno i kroz 
odredbu članka 180. trenutno važećeg ZOS koji normira obvezu Zaštitnog fonda FBiH 
na naknadu štete u razdoblju od tri godine nakon okončanja likvidacijskog postupka.

III Nova zakonska rješenja

Iako se trenutno ne vodi nijedan likvidacijski ili stečajni postupak društava 
za osiguranje prema važećim propisima u Federaciji BiH, radi predviđanja ishoda 

29  284 štete u iznosu 1.965.044,28 BAM za Bosansko – njemačko osiguranje d.d. u likvidaciji te 8 šteta u 
iznosu od 50.955,71 BAM za Hercegovina osiguranje d.d. u likvidaciji. Usporedbe radi, nakon 2013. pa 
do 2020. isplaćeno je ukupno 37 šteta na iznos od 906.768,59 BAM (8 predmeta za Bosansko-njemačko 
osiguranje d.d. u likvidaciji, 11 predmeta za Hercegovina osiguranje d.d. u likvidaciji i 18 predmeta za 
Lido osiguranje d.d. u likvidaciji). 
30  Revizija protiv presude Kantonalnog suda u Tuzli broj: 32 0 Mals 329853 20 Pž od 14.02.2023.
31  Članak 2. Zakona o likvidacijskom postupku definirao je svrhu ovoga postupka: „Likvidacijski postupak 
provodi se nad pravnim osobama. On služi potpunom namirenju svih vjerovnika pravne osobe unovčenjem 
njegove imovine. Ukoliko nakon toga preostanu još neke imovinske vrijednosti, članovi pravne osobe 
namiruju se iz preostale imovine razmjerno svom učešću.“
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potencijalnih postupaka, potrebno je uz refleksiju na prethodne propise analizirati 
i one koji su trenutno na snazi. Analiza novih zakonskih rješenja koja u Federaciji BiH 
reguliraju likvidaciju društava za osiguranje, nažalost također ukazuje na određeni 
stupanj neusklađenosti. Zakon o obveznim osiguranjima u prometu (u nastavku: 
ZOOP) normira obvezu Zaštitnog fonda FBiH na podmirenje štete ako ona nije mogla 
biti nadoknađena iz stečajne mase. S druge strane, Zakon o osiguranju (u nastavku: 
ZOS) određuje da se u slučaju nedostatka sredstava sačinjava popis vjerovnika koji 
se dostavlja Zaštitnom fondu FBiH radi namirenja, najkasnije tri godine od dana 
dostavljanja. Iz ovoga bi se mogao izvući svojevrstan zaključak da su potraživanja 
po obveznim osiguranjima u prometu izuzeta iz stečajnog postupka. Dileme se za-
pravo javljaju kod primjene članka 194. ZOS prema kojemu potraživanja koja imaju 
vjerovnici prema društvu za osiguranje nad kojim je otvoren stečajni postupak, a na 
osnovu ugovora o obveznim osiguranjima, neće se rješavati u stečajnom postupku 
već ti vjerovnici svoja potraživanja usmjeravaju prema Zaštitnom fondu FBiH kako 
bi se postigla potpuna naknada prema ovim vjerovnicima. Ovdje se dalje nameće 
dilema svrhovitosti otvaranja stečajnog postupka ako je imovina, odnosno stečajna 
masa nepostojeća, a potraživanja iz osnove obveznih osiguranja se usmjeravaju na 
teret Zaštitnog fonda FBiH.

Prema članku 195. ZOS (Isplatni redovi stečajnih vjerovnika) i Zaštitnom 
fondu FBiH pripada pravo subrogacije za sve isplate koje je izvršio po osnovi članka 
194. te ova potraživanja spadaju u treći viši isplatni red. To znači da se u ovom slučaju 
Zaštitni fond FBiH pojavljuje kao vjerovnik sa svojim potraživanjima iz stečajne mase 
te da primarni vjerovnici po osnovi ugovora o obveznim osiguranjima ne sudjeluju 
izravno u stečajnom postupku. U svakom slučaju, a iz naprijed navedenog, proizlazi da 
za društvo koje je u likvidaciji, obveza Zaštitnog fonda FBiH nastupa kao supsidijarna, 
odnosno kada je nastupila nemogućnost naplate u likvidacijskom postupku i to za 
ona potraživanja koja se temelje na ugovoru o obveznom osiguranju u prometu i 
koja su priznata u likvidacijskom postupku.

Pozitivno zakonodavstvo u Federaciji BiH ne poznaje institut posebne likvi-
dacije, već regulira redovnu i prinudnu likvidaciju (glava X. ZOS). Prinudna likvidacija 
društva za osiguranje provodi se na temelju odluke nadzorne agencije. Agencija za 
nadzor osiguranja FBiH donijet će rješenje o oduzimanju odobrenja za obavljanje 
poslova osiguranja društvu za osiguranje u taksativno navedenim slučajevima (čl. 
180. st. 1. ZOS FBiH32). Agencija za nadzor FBiH donosi odluku o pokretanju prinudne 

32  „a) ako na osnovu izvješća posebne uprave iz članka 161. stav (2) ovog zakona procijeni da se za 
vrijeme trajanja posebne uprave financijsko stanje nije poboljšalo do mjere da društvo za osiguranje 
dostiže marginu solventnosti iz članka 71., odnosno članka 72. ovog zakona, te da ne postoje uvjeti 
za podnošenje prijedloga za otvaranje stečajnog postupka; b) ako skupština dioničara sazvana prema 
članku 162. ovog zakona odbije donijeti odluku o povećanju dioničkog kapitala društva za osiguranje 
ili je donese, ali prva prodaja dionica ne uspije; c) ako je društvu za osiguranje odobrenje za obavljanje 
poslova osiguranja prestalo važiti, a u roku tri mjeseca od prijema rješenja iz članka 21. stav (2) ovog 
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likvidacije na dan oduzimanja odobrenja za rad. Prinudna likvidacija podrazumijeva 
utvrđivanje i izmirivanje potraživanja vjerovnika iz ugovora o osiguranju. Postupak 
prinudne likvidacije završava se izmirenjem svih obveza iz ugovora o osiguranju ili 
utvrđivanjem nedostatnosti imovine za izmirivanje navedenih obveza. Postupak 
prinudne likvidacije prati Agencija za nadzor FBiH i ima pravo intervencije u sudskim 
predmetima. 

Stečaj društva za osiguranje provodi se u pravilu kada društvo ne može 
izmiriti svoje obveze. Ako likvidatori utvrde postojanje stečajnog razloga,33 dužni su u 
skladu s člankom 191. ZOS bez odlaganja podnijeti prijedlog za otvaranje stečajnog 
postupka i o tome odmah obavijestiti Agenciju za nadzor FBiH. 

Analizirajući položaj oštećenih u slučaju prinudne likvidacije ili stečaja 
društva za osiguranje, važeća normativna rješenja reguliraju prinudnu likvidaciju 
te odbor vjerovnika kao organ društva; nadležnosti nadzornog odbora društva za 
osiguranje i nadležnosti skupštine preuzima regulatorna Agencija koja je ovlaštena i 
za pokretanja postupka redovite, sudske likvidacije; odluku o utvrđivanju potraživanja 
donosi sudski likvidator te obveza Zaštitnog fonda FBiH prema vjerovnicima, koji se 
utvrđuju postojanjem posebnog popisa, nastupa u trenutku okončanja likvidacijskog 
postupka i isti mora u narednom roku od tri godine izvršiti svoju obvezu naknade štete.

Iz svega navedenog proizlazi zaključak kako federalni zakonodavac ni u sada 
važećim propisima nije uspio jasno razgraničiti postupak prinudne likvidacije od sudske 
kojoj prethodi niti je uspio razgraničiti prava i obveze određenih postupajućih orga-
na iz postupka prinudne likvidacije. Uloga odbora vjerovnika koji se ovim zakonom 
konstituira kao organ društva u prinudnoj likvidaciji nije normativno jasno regulirana, 
odnosno nisu uopće regulirane nadležnosti toga organa. Zakon ne regulira ni odnos 
ovog odbora s organima redovitog postupka sudske likvidacije - likvidacijskog suca 
i likvidacijskog upravitelja. Također se pravno upitnim postavlja pitanje zbog čega 
je otežan položaj oštećenih koji svoja prava prema Zaštitnom fondu FBiH, kao i do 
sada, mogu usmjeriti tek nakon okončanja likvidacijskog postupka uz pravo Zaštitnog 
fonda FBiH da u daljnjem roku od tri godine isplati naknadu. Znajući iz prakse da ovi 
postupci traju i po više od deset godina, a da u postojećem normativnom okviru nije 
osiguran veći stupanj žurnosti u odnosu na prethodne propise, ostavljanje dodatnog 
roka za ispunjenje obveze Zaštitnog fonda FBiH ne štiti dovoljno prava oštećenih.

Zakonodavac je dodatnu pozornost posvetio zaštiti imovine u stečajnom 
postupku. Tako je normirano da u prijedlogu za otvaranje stečajnog postupka Agencija  

zakona nije započet postupak za preoblikovanje ili prestanak društva ili ponovni postupak za dobivanje 
odobrenja za obavljanje poslova osiguranja; d) ako procijeni da bi provođenje redovne likvidacije moglo 
izazvati štetu za osiguranika i korisnike društva za osiguranje.“
33  U skladu s člankom 6. važećeg Zakona o stečaju FBiH stečajni razlozi zbog kojih sud može donijeti 
odluku o otvaranju stečajnog postupka su: a) platežna nesposobnost stečajnog dužnika, b) prijeteća 
platežna nesposobnost stečajnog dužnika, c) nepostupanje po usvojenom planu reorganizacije i d) ako 
je plan reorganizacije izrađen prijevarom ili na nezakonit način.
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za nadzor FBiH može predložiti postavljanje privremenoga stečajnog upravitelja. 
Agencija može predložiti i druge mjere osiguranja koje smatra potrebnim kako bi 
se spriječilo nastupanje promjena imovinskog položaja društva za osiguranje do 
donošenja odluke o otvaranju stečajnog postupka, a koje bi za osiguranike, korisnike 
osiguranja i oštećene osobe mogle biti nepovoljne. U očuvanju imovine društva za 
osiguranje, a samim time i zaštite potraživanja vjerovnika, vrlo je bitno pravodobno 
oduzimanje odobrenja za rad i djelovanje Agencije u skladu s datim joj ovlastima.34

IV Europski zakonodavni okvir za reorganizaciju  
i likvidaciju društava za osiguranje

S obzirom na utvrđene nedostatke, ne samo trenutno primjenjivog nego 
i važećeg zakonodavnog okvira kojim se reguliraju postupci likvidacije društava 
za osiguranje Federacije BiH, potrebno je radi boljeg normativnog reguliranja pro 
futuro, a i radi usklađivanja sa acquis communautaire, analizirati kako je postupke 
likvidacije i stečaja regulirao europski zakonodavac. Postupak reorganizacije i li-
kvidacije društava za osiguranje u Europskoj uniji uređen je direktivom Solvency 
II35 kojom je u normiranju ove materije zamijenjena ranija direktiva 2001/17/EZ o 
sanaciji i likvidaciji društava za osiguranje,36 a u odnosu na koju Solvency II ne do-
nosi neke bitnije promjene u reguliranju ove materije. Odredbe Glave IV. Solvency 
II, koja propisuje pravila reorganizacije i likvidacije društava, odnose se samo na 
društva za osiguranje i ne uključuju društva za reosiguranje.37 Izvorni tekst Solvency 
II koristi termin „winding up“ koji se može odnositi kako na likvidaciju tako i na stečaj 
društava za osiguranje. Preustroj, odnosno reorganizacijske mjere, podrazumijevaju 
bilo koje djelovanje nadležnih tijela koje je namijenjeno očuvanju ili ponovnoj us-
postavi financijske stabilnosti u društvu za osiguranje. Početkom prošle godine na 
razini Europske unije donesena je i Direktiva Europskog parlamenta i Vijeća 2025/1 
(IRRD) o uspostavi okvira za sanaciju i oporavak društava za osiguranje38 kojom se  

34  Na primjeru likvidacije Lido osiguranja d.d. sporno je djelovanje Agencije za nadzor osiguranja FBiH, 
odnosno prigovara se na kašnjenje u oduzimanju odobrenja za rad (duže od dvije godine) te potencijalno 
svjesno omogućavanje umanjenja imovine. Po ovome pitanju vodi se i spor između Agencije za nadzor 
osiguranja FBiH i Zaštitnog fonda FBiH. 
35  Directive 2009/138/EC of the European Parliament and of the Council of 25 November 2009 on the 
taking-up and pursuit of the business of Insurance and Reinsurance (Solvency II) (recast) (Text with EEA 
relevance), OJ L 335, 17.12.2009, pp. 1–155.
36  Directive 2001/17/EC of the European Parliament and of the Council of 19 March 2001 on the reorga-
nisation and winding-up of insurance undertakings, OJ L 110, 20.4.2001, pp. 28–39.
37  Na preustroj i likvidaciju društava za reosiguranje primjenjuju se odredbe Smjernice 2005/68/EZ.
38  Directive (EU) 2025/1 of the European Parliament and of the Council of 27 November 2024 establishing 
a framework for the recovery and resolution of insurance and reinsurance undertakings and amending 
Directives 2002/47/EC, 2004/25/EC, 2007/36/EC, 2014/59/EU and (EU) 2017/1132 and Regulations (EU)  
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dopunjuje regulatorni okvir Solvency II na način da se normira kontinuitet osigura-
teljne zaštite za ugovaratelje osiguranja, korisnike osiguranja i oštećene osobe, na 
način da se osigura prijenos održivih aktivnosti i portfelja društva za osiguranje ako 
je to primjereno te raspodjela gubitaka na pravedan i predvidiv način. 

Najjednostavniji model za utvrđivanje usklađenosti domaćeg zakonodavstva 
s europskim jeste usporedba odredbi Solvency II koje normiraju minimum instituta 
i pitanja koje propisi matične države članice trebaju regulirati u pogledu postupka 
likvidacije. Područja te pravne regulacije definirana su člankom 274. stavak 2. Sol-
vency II slijedom:

a)	� imovina koja pripada likvidacijskoj masi i kako treba postupati s imo-
vinom koju je steklo ili je prenesena na društvo za osiguranje nakon 
otvaranja likvidacijskog postupka;

b)	 ovlaštenja društva za osiguranje ili likvidatora;
c)	 pretpostavke za valjanost prijeboja;
d)	� kakav učinak ima otvaranje likvidacijskoga postupka na postojeće 

ugovore u kojima je društvo za osiguranje ugovorna stranka;
e)	� učinke pokretanja likvidacijskog postupka na pojedinačne postupke 

za ostvarivanje tražbina koje su pokrenuli vjerovnici, osim učinaka na 
parnice u tijeku;

f )	� koje se tražbine mogu prijaviti u odnosu na likvidacijsku masu društva 
za osiguranje i kako treba postupati s tražbinama koje su nastale nakon 
otvaranja likvidacijskog postupka;

g)	 pravila koja uređuju prijavu, ispitivanje i utvrđivanje tražbina;
h)	� pravila koja uređuju podjelu utroška dobivenog unovčenjem imovine, 

isplatni red tražbina i prava vjerovnika koji su nakon otvaranja likvida-
cijskog postupka na temelju stvarnog prava ili prijeboja djelomično 
namireni;

i)	� pretpostavke i učinke zaključenja likvidacijskoga postupka, posebno 
nagodbom;

j)	 prava vjerovnika nakon zaključenja likvidacijskoga postupka;
k)	� strana koja snosi troškove likvidacijskoga postupka, uključujući i tro-

škove koji proizlaze iz njega i
l)	� pravila koja reguliraju koje su pravne radnje ništave, pobojne ili djelo-

mično ništavne jer oštećuju ukupnost vjerovnika.
Uzimajući u obzir posebne sektorske propise kojima je trenutno regu-

lirana materija likvidacije društava za osiguranje u Federaciji BiH, jasno je da je 
opseg potrebne pravne regulacije na koju upućuje Solvency II opsežniji i upućuje 
na detaljniju regulaciju. Međutim, u nedostatku posebnih odredbi, primjenjuje se 

No 1094/2010, (EU) No 648/2012, (EU) No 806/2014 and (EU) 2017/1129 (Text with EEA relevance) 
PE/6/2024/REV/1, OJ L, 2025/1, 8.1.2025
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naravno opći propis. Ako usporedimo sadržajno opće propise u Federaciji BiH s 
navedenim odredbama Solvency II, opet se može zaključiti da domaći zakoni ne 
definiraju, odnosno ne definiraju prilagođeno financijskom tržištu, sve odredbe na 
koje Solvency II upućuje kao na minimalnu regulaciju likvidacije i stečaja društava za 
osiguranje. Domaći zakoni koji materiju stečaja, a posebice likvidacije reguliraju za 
društva za osiguranje, ne uređuju određene segmente koje europski zakonodavac 
definira kao sadržajne institute koje nacionalna zakonodavstva trebaju regulirati. 
Solvency II primjerice predviđa mogućnost da regulator djelomično ostavi na snazi 
odobrenje za rad u mjeri u kojoj je potrebno likvidatoru ili drugoj nadležnoj osobi 
radi obavljanja neke od djelatnosti društva u opsegu u kojem je to potrebno ili pri-
mjereno za potrebe likvidacije.39 Čak i da se ne izuzme supsidijarna primjena općih 
domaćih propisa o stečaju i likvidaciji, brojna pitanja ostaju nejasna, dvojbena ili 
podložna različitim tumačenjima.

Solvency II nadalje propisuje da osigurnine imaju prednost pred drugim 
potraživanjima od društva za osiguranje ali određuje i moguće iznimke:

a)	� potraživanja zaposlenika koja proizlaze iz ugovora o radu i radnog 
odnosa

b)	 porezna potraživanja javnih tijela
c)	 potraživanja sustava socijalne sigurnosti
d)	� potraživanja po osnovi imovine koja podliježe stvarnom pravu (čl. 275. 

st. 1. Solvency II).
Iz navedenog proizlazi da naše trenutno važeće zakonodavstvo ne priznaje 

prioritet isplatnih redova sukladno europskim propisima, budući među višim isplat-
nim redovima nisu uvrštena potraživanja zaposlenika niti potraživanja na temelju 
stvarnih prava (vidi. čl. 195. ZOS).

Solvency II nadalje normira obvezu svakog društva za osiguranje da vodi u 
svom sjedištu poseban registar imovine koji se koristi za pokriće tehničkih pričuva 
koje su izračunate i uložene u skladu s pravom matične države članice (čl. 276. st. 
1. Solvency II). Ako društvo pruža usluge i životnog i neživotnog osiguranja, vodi 
dva odvojena registra.40 S obzirom da i na tržištu Federacije BiH djeluju kompozitna 
društva, trebalo bi imati na umu i ovu odredbu europskog zakonodavca.

Nacionalnim zakonodavstvom može biti propisano da, kad su prava vje-
rovnika društva za osiguranje subrogirana na jamstveni program uspostavljen u toj 
državi članici, potraživanja toga sustava nisu uključena u potraživanja od osiguranja 
koja imaju prednost pred ostalim potraživanjima. Ako prema nacionalnim propisi-
ma potraživanja od osiguranja imaju prednost pred ostalim potraživanjima, izuzev 
potraživanja od države i zaposlenika (porezna i socijalna davanja, potraživanja iz 

39  Nikolina Maleta, Statusno pravo osiguranja Europske unije i Bosne i Hercegovine, Sveučilište u Mostaru 
Pressum, Mostar, 2023, 132.
40  Ibid., 131.
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ugovora o radu, te na temelju stvarnih prava), tada svako društvo za osiguranje 
mora osigurati da ta potraživanja u svakom trenutku i neovisno o mogućoj likvidaciji 
budu pokrivena imovinom.

Analizom važećih sektorskih zakona u Federaciji BiH zaključuje se kako 
postoji nužnost dodatnog usuglašavanja s načelima istaknutim u Solvency II, a što 
se posebno ogleda u zaštiti interesa vjerovnika odnosno zaštiti prava žrtava promet-
nih nezgoda. Potrebno je u budućem normiranju postići stvarnu usklađenost, a ne 
samo deklaratornu pozivanjem na propise Europske unije. U budućim zakonodav-
nim intervencijama na tržištu osiguranja Federacije BiH bit će potrebno konkretna 
rješenja europskog zakonodavca uvrstiti u samu normu, a ne općenito upućivati na 
usklađenost s europskim propisima. S obzirom na opseg i sadržaj normiranja ma-
terije likvidacije i stečaja društava za osiguranje u Solvency II, može se zaključiti da 
bi za domaći pravni sustav bilo praktičnije i pravno sigurnije ovu materiju regulirati 
posebnim zakonom - zakonom o likvidaciji i stečaju društava za osiguranje ili barem 
zakonom o likvidaciji i stečaju financijskih institucija kako je to primjerice regulirao 
zakonodavac u Srbiji.41 Minimalna pravna regulacija pretpostavlja opsežnije odredbe 
o likvidaciji društava za osiguranje u posebnim zakonima kojima se regulira tržište 
osiguranja kako bi se izbjegla neprilagođenost općih propisa. Obje koncepcije regu-
liranja materije stečaja i likvidacije društava za osiguranje su prihvatljive, odnosno 
nije toliko značajno je li to normiranje sadržano u posebnom zakonu ili u općem 
zakonu o osiguranju, već koliko su opširne i prilagođene norme.42 

V Zaključak

Tržište osiguranja Federacije BiH jedno je od rijetkih koje na relativno malom 
tržištu bilježi više aktivnih postupaka likvidacije društava za osiguranje. Polazeći od 
činjenice da postupci likvidacije društava za osiguranje traju jako dugo, čak i više 
od deset godina, te da su rijetki postupci, poput onoga koji se vodio za Una-Sana 
osiguranje d.d. Bihać, u kojima su se vjerovnici u cijelosti namirili, nužno je tražiti 
nova zakonska rješenja koja će pružiti bolju i djelotvorniju zaštitu vjerovnicima, a 
posebice onima iz osnova obveznih osiguranja u prometu. Iako po dužini trajanja 
likvidacijskih postupaka ne odstupamo puno od zemalja u regiji, treba naglasiti 
nužnost bolje i učinkovitije zaštite oštećenih osoba, odnosno žrtava u prometu od 
kojih mnogi ni nakon desetljeća nisu blizu ostvarenju svojih prava. Ne možemo se 
na temelju te činjenice ne zapitati o (ne)postojanju svrhovitosti zakonskih propisa 

41  Zakon o stečaju i likvidaciji banaka i društava za osiguranje, Službeni glasnik Republike Srbije, br. 14/15 
i 44/18).
42  Isto tako: Jelena Lepetić, „Poseban režim stečaja društava za osiguranje“, Zbornik radova Novi proizvodi 
osiguranja, tehnološke inovacije i zaštita korisnika u osiguranju (ur. Nataša Petrović Tomić), Beograd 2025, 194.
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te sukobu forme i suštine kao i cilja likvidacijskih postupaka društava za osiguranje. 
Ako tome pridodamo i neujednačenu sudsku praksu, odnosno pogrešna tumačenja 
zakonske norme u sudskim odlukama koje su dovele do svojevrsne nestabilnosti in-
stitucionalnog sustava tržišta osiguranja, jasno je kako je tržište osiguranja Federacije 
BiH u pogledu likvidacijskih postupaka obilježeno svojevrsnim kontroverzama. Ova 
negativna iskustva moraju biti pouka svim aktivnim sudionicima na tržištu osiguranja, 
a posebice zakonodavcu kojemu bi trebala biti dužnost ponuditi rješenje koje će 
osigurati ostvarivanje zakonskih prava vjerovnika u razumnom vremenskom roku, 
vodeći računa da novi normativni okvir ne ugrožava stabilnost financijskog tržišta i 
funkcioniranja društava za osiguranje.

Sustavni rizik koji se vezuje za poslovanje institucija financijskog tržišta, pa 
tako i društava za osiguranje, opravdava nužnost posebnog pravnog režima stečaja 
i likvidacije društava za osiguranje. To podrazumijeva normiranje posebnih odredbi 
u odnosu na one koje su sadržane u općim propisima za stečaj i likvidaciju. Posebne 
odredbe mogu biti sadržane u općem sektorskom propisu ili u posebnom zakonu 
kojim će se isključivo regulirati materija stečaja i likvidacije društava za osiguranje. 
Ovo posljednje rješenje bi svakako pojednostavilo normativnu primjenu, riješilo 
problem neujednačenosti pravnih propisa i borbu s pravnim dilemama u njihovoj 
primjeni, a što je najvažnije doprinijelo bi višem stupnju sigurnosti i zaštite vjerovnika, 
korisnika usluga osiguranja te očuvanju stabilnosti tržišta. 

S obzirom na dužinu trajanja likvidacijskih/stečajnih postupaka nad društvi-
ma za osiguranje na tržištu osiguranja Federacije BiH, jasno je da oni nisu usuglašeni 
s načelom hitnosti koje karakterizira opće postupke stečaja i likvidacije. Isplatni 
redovi također bi se trebali detaljnije definirati, odnosno, trebalo bi voditi računa o 
razlikovanju isplatnih redova po vrstama osiguranje u okviru neživotnih osiguranja, 
budući da različita osiguranja ne mogu imati isti prioritet, odnosno, ne bi trebala 
biti u istom isplatnom redu.

Poseban značaj i ulogu u pravodobnom pokretanju likvidacije društava 
za osiguranje ima Agencija za nadzor osiguranja FBiH. Pravodobno oduzimanja 
odobrenja za rad posebno je bitno, jer svako nepotrebno odugovlačenje stvara 
mogućnost potencijalnog umanjenja imovine te odugovlačenje i poteškoće u na-
plati vjerovnika. Zbog toga je vrlo bitna zakonska regulativa koja će postaviti jasne 
i nedvosmislene uvjete kada Agencija mora oduzeti odobrenje za rad ostavljajući 
što manje prostora za diskrecijsko odlučivanja regulatoru, a koje je utemeljeno na 
procjeni kako je to sada regulirano, odnosno nužno je detaljnije normirati okvir i 
mjerila za takve procjene.

U skladu sa svim navedenim dilemama, nejasnoćama i negativnim poslje-
dicama vođenja likvidacijskih postupaka nad društvima za osiguranje na tržištu 
Federacije BiH te neupitne potrebe boljeg, sustavnijeg i cjelovitijeg normativnog 
uređenja ove materije, može se zaključiti da osigurateljna javnost u Federaciji BiH 
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treba učiti iz vlastitog iskustva i stvarati uvjete za sustavniju borbu protiv rizika koji 
dovode do likvidacije/stečaja, preuzeti odgovornosti, ne primjenjivati normu radi 
ispunjenja forme već radi postizanja svrhe, a koja je bez ikakve dileme bolja zaštita 
vjerovnika i oštećenih osoba. Drugim tržištima empirijska iskustva aktivnih likvidacija 
društava za osiguranje u Federaciji BiH mogu poslužiti kao primjer na temelju kojega 
mogu dodatno unaprijediti svoj regulatorni okvir kako bi spriječili reperkusije koje 
je praksa osiguranja u Federaciji BiH iskusila ili im još uvijek svjedoči.
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insurance company liquidation proceedings characterized by their lengthy durati-
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I Introduction

Insurance companies, together with banks, are active participants in the 
financial market. As joint-stock companies, they have certain features specific to the 
organisation of insurance business activities that distinguish them from banks as 
well. The specific characteristics of insurance companies should be taken ito acco-
unt when stablishing the legal regulation governing their winding up, namely, the 
proceedings of liquidation and bankruptcy. For this reason, while acknowledging 
the importance of the general legislation governing this area, the question of the 
adequacy of the legal framework regulating the liquidation and bankruptcy of 
insurance companies legitimately arises. 

In Bosnia and Herzegovina, insurance industry is regulated at the entity level. 
In the insurance market of Republika Srpska, there are no active insurance company 
liquidation proceedings, whereas in the Federation of BiH, three such proceedings 
are currently ongoing and two have been completed. Given the size of the insurance 
market, this number represents a high frequency of such proceedings, making the 
insurance market of the Federation of BiH of regional interest as well. This divergence 
between the two entities indicates differences in regulatory practices and market 
structure, underscoring the need for further harmonisation of the insurance market 
in Bosnia and Herzegovina.

A further distinguishing feature of the insurance market in the Federation of 
BiH is the legislative framework regulating the winding up of insurance companies. 
The currently applicable sectoral legislation governing this area in the Federation 
of BiH is the Insurance Law3 and, secondarily, the Law on Compulsory Motor Third 
Party Liability Insurance.4 However, given the ongoing insurance company liquida-
tion proceedings, the analysis primarily proceeds from Article 227 of the Insurance 
Law (hereinafter: IL), which provides that “bankruptcy and liquidation proceedings 
of insurance companies, which were initiated pursuant to the provisions of the Law 
on Bankruptcy Procedure, the Liquidation Proceedings Law, the Company Law and 
the Private Insurance Companies Law, shall be completed in accordance with the 
provisions of the aforementioned laws”. These laws, taken as a whole, are no longer 
in effect. This provision of the IL clearly indicates the application of regulations gover-
ning insurance activities in the Federation of BiH at the time the special liquidation 
proceedings of insurance companies (five in total) were initiated. For this reason, 

3  Insurance Law, Official Gazette of the Federation of BiH, No. 23/17.
4  Law on Compulsory Motor Third Party Liability Insurance, Official Gazette of the Federation of BiH, Nos. 
57/20 and 103/21.
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through the application of normative and empirical analysis, the authors primarily 
rely on legislative solutions that preceded the currently applicable framework and 
examine the relevant legal provisions within the empirical context of completed 
liquidation proceedings, as well as those that are still ongoing. Based on the norma-
tive analysis and its practical implications, certain conclusions and de lege ferenda 
proposals are formulated.

II Regulatory Framework Applicable to Active Liquidation 
Proceedings of Insurance Companies in the Federation  

of Bosnia and Herzegovina

Liquidation of insurance company is a measure undertaken where the 
company is assessed having sufficient assets to meet its obligations, but circum-
stances and reasons nevertheless exist that require the company to be wound up, 
for example following the revocation of its operating licence.5 As lex specialis, the 
ongoing insurance company liquidation proceedings in the Federation of BiH are 
primarily governed by the 2005 Private Insurance Companies Law6 (hereinafter: 
PICL). Secondarily, this area is also regulated by the Law on motor vehicle liability 
insurance and other provisions on compulsory liability insurance, also from 20057 
(hereinafter: Liability Insurance Law).

The PICL regulates the issue of insurance company liquidation and ban-
kruptcy in only two articles (Articles 69 and 70). Although both articles are unusually 
extensive by legislative standards, it may nonetheless be concluded that this matter is 
regulated in a concise manner under the Law. It is clear that two articles alone could 
not adequately regulate the entire procedure and all specific features of insurance 
company liquidation. This has created legal dilemmas which arise after the Insurance 
Supervisory Agency of the Federation of BiH8 identifies irregularities in the operations  

5  Miroslav Džidić, Marijan Ćurković, Pravo osiguranja, Faculty of Law, University of Mostar, Mostar, 2017, 108.
6  Private Insurance Companies Law, Official Gazette of the Federation of BiH, Nos. 24/05 and 36/10.
7  Law on Motor Vehicle Liability Insurance and Other Provisions on Compulsory Liability Insurance, Official 
Gazette of the Federation of BiH, No. 24/05.
8  The Insurance Supervisory Agency of the Federation of Bosnia and Herzegovina is one of three regu-
latory agencies operating in Bosnia and Herzegovina and is responsible for the insurance market of the 
Federation of BiH. It was established under the PICL as an independent, non-profit institution with regu-
latory and supervisory functions in the field of private insurance, with the aim of protecting policyholders 
and insurance companies. The Insurance Supervisory Agency of the Federation of BiH is authorised to 
issue operating licences to insurance companies and insurance intermediaries, issue opinions on acts of 
insurance companies, supervise investments, the maintenance and disposal of insurance funds, impose 
measures relating to the management of insurance business of insurance companies, prescribe condi-
tions for obtaining and withdrawing the status of authorised actuary, adopt implementing regulations 
and other general as well as individual acts, and take all other measures it considers appropriate for 
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of insurance companies, ultimately resulting in the revocation of the operating 
licence. Revocation of the operating licence is the most severe measure imposed 
on an insurance company following a supervisory review, aimed at preventing the 
insurance company from continuing to carry out the insurance activities for which 
the licence had originally been granted.9

Article 69 of the PICL regulates the special liquidation of insurance com-
panies and identifies revocation of the operating licence as one of the grounds for 
initiating special liquidation proceedings.10 The revocation of the operating licence 
by the regulator in the Federation of BiH led to the initiation of special liquidation 
proceedings against a number of insurance companies. To date, all prior revocations 
of operating licences have resulted initially in the commencement of liquidation pro-
ceedings, with bankruptcy proceedings being initiated only subsequently, due to the 
statutory provision requiring the initiation of special liquidation proceedings in the 
event of the revocation of an operating licence (Art. 69, para. 1, indent 1 of the PICL).11

During the period in which the PICL was in force, the Insurance Supervi-
sory Agency of the Federation of BiH issued five decisions revoking the operating 
licences of insurance companies. Two decisions were issued in 2006, concerning 
Bosansko-njemačko osiguranje d.d. Tuzla and Una-Sana d.d. Bihać, while the opera-
ting licence of Hercegovina osiguranje d.d. Mostar was revoked in 2010, and those 
of Lido osiguranje d.d. Sarajevo and LOK osiguranje d.d. Sarajevo in 2012. These 
five insurance company liquidations, which followed the revocation of operating 
licences by the regulator, continue – pursuant to Article 227 of the IL (2017) – to 
be conducted under the legislation that was in force prior to the adoption of the 
current regulatory framework governing insurance activities and the general legi-
slation on bankruptcy and liquidation proceedings. In accordance with Article 69 
of the PICL, special liquidation proceedings were initiated against these companies. 
Liquidation proceedings are still ongoing for three insurance companies. Following 
the completion of liquidation proceedings against Una-Sana d.d. Bihać, bankruptcy 
proceedings were initiated and subsequently concluded in 2023. The liquidation 

the fulfilment of its supervisory and regulatory objectives. See in detail: https://www.ano.ba/o-nama/ 
(accessed on 20 March 2026).
  9  See also: Nataša Petrović Tomić, Osnovi prava osiguranja, University of Belgrade Faculty of Law, Bel-
grade, 2021, 100.
10  “Liquidation proceedings of a company shall be initiated and conducted in the following cases: 
the supervisory Agency revokes the company’s operating licence; 
by a final court decision the registration of the company is declared null and void; or 
the company’s general assembly decides to dissolve the company.”
11  In Serbia, for example, compulsory liquidation proceedings are initiated against a company upon re-
vocation of the operating licence, but only if the conditions for the initiation of bankruptcy proceedings 
are not met. This means that, in the event of revocation of the operating licence, bankruptcy proceedings 
may be directly initiated as well. See: Nataša Petrović Tomić, Pravo osiguranja – Sistem, Book I, JP Official 
Gazette, Belgrade, 2019, 222.
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proceedings involving Hercegovina osiguranje d.d. Mostar are of particular interest 
to the wider professional community. By decision of the Municipal Court in Mosta-
r,12 liquidation proceedings against this company were initiated in early 2011. In 
2025, after more than 14 years, the special liquidation proceedings of Hercegovina 
osiguranje d.d. Mostar were concluded,13 after which, due to insufficient financial 
resources to continue the liquidation proceedings and the inability to realise the 
company’s assets,14 bankruptcy proceedings were initiated directly.15 The creditors’ 
assembly accepted the proposal of the liquidator to initiate bankruptcy proceedings 
directly, and given the absence of a bankruptcy assets, a public notice was issued to 
all interested parties to make the required advance payment.16 Within the prescribed 
30-day period, no interested parties came forward to make the advance payment, 
and the court, citing Article 196 of the applicable Bankruptcy Law,17 concluded the 
bankruptcy proceedings and ordered the company’s removal from the register of 
business entities.18

Article 69 of the PICL also provides for the application of general legislation 
to the bankruptcy or liquidation proceedings of a company, namely the Bankruptcy 
Proceedings Law,19 the Liquidation Proceedings Law,20 and the Company Law,21 except 
where otherwise regulated by the PICL itself. For this reason, the general legislation 
that is no longer in force continues to apply to the active liquidation proceedings of 

12  Decision No. 58 0 L 076564 10 L of 12 January 2011.
13  On 30 June 2025, the Insurance Supervisory Agency of the Federation of BiH issued Decision No. 02-
07.5-04-2123-1/25 concluding the special liquidation proceedings.
14  The liquidation administrator of Hercegovina osiguranje d.d. Mostar determined that there were no 
prospects for the realisation of assets, specifically the recovery of claims against Hercegovačka banka 
d.d. Mostar in bankruptcy.
15  Decision of the Municipal Court in Mostar, No. 076564 10 L of 23 September 2025, concluding the 
liquidation proceedings and directly opening bankruptcy proceedings against Hercegovina osiguranje 
d.d. Mostar.
16  A public notice was published in the Official Gazette of the Federation of BiH, No. 76/25 of 3 October 2025, 
calling upon all creditors and interested parties to advance the deposit for the opening of bankruptcy 
proceedings in the amount of BAM 100,000.00.
17  The Bankruptcy Law, Official Gazette of the Federation of BiH, Nos. 53/21 and 19/25, which is currently 
in force, provides in Article 196 as follows: “(1) If, following the opening of bankruptcy proceedings, it is 
established that the bankruptcy estate is insufficient to cover the costs of the proceedings, the bankruptcy 
judge shall close the proceedings. (2) The bankruptcy proceedings shall not be closed if a sufficient amount 
is advanced […].” The same provision is contained in Article 132 of the old Bankruptcy Proceedings Law of 
2003. A comparison of the provisions of the two Laws resolves the question of whether the court should 
have applied the Bankruptcy Proceedings Law that was in force at the time the liquidation proceedings 
were opened, in the interest of the continuous application of the legal provision as indicated by Article 
227 of the IL. See: supra, Introduction and Section 2.
18  Decision of the Municipal Court in Mostar, No. 58 0 St 076564 25 St of 24 November 2025.
19  Bankruptcy Proceedings Law, Official Gazette of the Federation of BiH, Nos. 29/03 and 32/04.
20  Liquidation Proceedings Law, Official Gazette of the Federation of BiH, No. 29/03.
21  Company Law, Official Gazette of the Federation of BiH, Nos. 23/99, 45/00, 2/02, 6/02 and 29/03.
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insurance companies in the Federation of BiH. If bankruptcy proceedings are initiated 
following the conclusion of liquidation proceedings, it is important, pursuant to the 
aforementioned provision of the IL, that those proceedings will also be conducted 
under the previous legislation, in order to preserve procedural continuity and ensu-
re the application of the relevant regulatory framework. Moreover, the purpose of 
continuing bankruptcy proceedings under the earlier legislation should be to ensure 
legal certainty and protect injured parties, that is, creditors in the proceedings. This 
underlines the distinctive feature of the insurance market in the Federation of BiH, 
not only because of the high number of insurance company liquidation proceedings 
compared with other markets, but also because of the specific application of both 
general and special legislative provisions.

It is also prescribed under the relevant provision of the PICL that bankruptcy 
proceedings could not be initiated until the special liquidation proceedings had been 
concluded, and that the special liquidation was to be supervised by a temporary 
administrator appointed by the regulatory Agency. In practice, a noteworthy case 
is that of Lido osiguranje d.d. Tuzla, in respect of which the Municipal Court in Sara-
jevo issued, on 24 May 2019, Decision No. 65 0 St 273747 19 St opening bankruptcy 
proceedings against this company in liquidation. Following the intervention by the 
Insurance Supervisory Agency of the Federation of BiH, the same court rectified the 
error that had arisen due to the failure to apply the special sectoral legislation, set 
aside the decision initiating the bankruptcy proceedings, and ordered the continu-
ation of the liquidation proceedings.22

The fundamental purpose of the special liquidation derives from Article 
69 of the PICL itself, which provides that the temporary administrator is “required, 
within five days of appointment, to file a request for the initiation of liquidation pro-
ceedings and for the appointment of a liquidator.” Until the liquidation proceedings 
are initiated and a liquidator is appointed by the competent court, the temporary 
administrator performs the duties of the company’s management board or director. 
Following the appointment of the liquidator, the temporary administrator monitors 
the progress of the liquidation, provides opinions on liquidation matters when 
requested by the liquidator, reports in writing to the Supervisory Agency on the 
progress of the liquidation every two months, carries out all tasks required by the 
regulator, and submits a report upon the conclusion of the special liquidation. Once 
the court opens the liquidation proceedings and appoints a liquidator, the role of 
the temporary administrator effectively takes on an advisory character. The relevant 
article of the PICL also provides that “the temporary administrator may intervene 
in court proceedings conducted by the liquidator”. However, this intervention role 
of the temporary administrator in court proceedings has not been fully defined in 
terms of its content and form.

22  Decision of the Municipal Court in Sarajevo, No. 65 0 St 273747 19 St of 19 August 2019.
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The PICL further provides for the expedited handling of ongoing court 
proceedings following the initiation of special liquidation proceedings and grants 
both the temporary administrator and the liquidator the authority to request such 
expedited treatment from the court. Although this statutory provision is consistent 
with the general principle of expedition in liquidation and bankruptcy proceedings, 
courts did not follow this approach in practice, and such cases were not accorded 
priority or expedited treatment in relation to other cases not arising from liquida-
tion proceedings. The ongoing insurance company liquidation proceedings in the 
Federation of BiH have been pending for between fifteen and twenty years.

The Law also prescribed an obligation for the Insurance Supervisory Agency 
to establish a list of 30 potential temporary administrators and stipulated that such 
individuals possess specialised knowledge and experience in the operations of in-
surance companies and credit institutions. However, the Agency did not establish 
this list, and in certain insurance company liquidation proceedings did not appoint 
a temporary administrator at all. This best illustrates the approach to this institution, 
as well as the ambiguity of the statutory provisions and the impracticality of the 
temporary administrator’s role as regulated. The role of the temporary administrator, 
although defined as advisory following the opening of the liquidation proceedings 
and the appointment of a liquidator, effectively loses its significance and purpose 
after the completion of the special liquidation procedure.

The foregoing also indicates that the special liquidation proceedings 
effectively function as an intermediate procedure prior to the opening of judicial 
liquidation proceedings, with the purpose of protecting the assets of the insurance 
companies and the interests of creditors. The aim of this procedure should be to 
establish a list of claims, with emphasis on claims arising from compulsory insurance. 
The purpose of the special liquidation, which should primarily be the protection of 
creditors, would be achieved by submitting the list of creditors established in the 
course of the special liquidation to the Guarantee Fund of the Federation of BiH.23 
The Guarantee Fund would be obligated to settle the amounts on the list of claims, 
together with accrued default interest, within a prescribed period and in chrono-
logical order based on the date of occurrence of the insured event. However, this 
purpose could not be achieved within the special liquidation proceedings, given the 
disparity between the deadlines set for filing a request to initiate judicial liquidation 
proceedings (5 days) and the deadlines for lodging claims (90 days from publica-
tion of the notice). Taking into account all of the above, as well as the duration of 
certain ongoing insurance company liquidation proceedings, it may be concluded 
that the special liquidation was provided for in order to protect the assets of the 

23  The Guarantee Fund of the Federation of BiH is a legal entity established under the Liability Insurance 
Law, operating under the supervision and control of the Insurance Supervisory Agency of the Federation 
of BiH, and is competent to cover damages not covered by compulsory insurance.
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insurance company pending the initiation of judicial liquidation or bankruptcy  
proceedings.

Furthermore, Article 70 of the PICL referred to Article 2 of the then appli-
cable Liquidation Proceedings Law, according to which the purpose of liquidation 
proceedings was to satisfy all creditors of a legal entity following the realisation of 
its assets. Article 70 of the PICL also set out the manner, conditions, time limits and 
procedure for notifying policyholders and claimants seeking insurance payments to 
submit their claims, as well as for lodging their claims…, in which case the liquidation 
judge would rule on the merits of each claim. The liquidation administrator provides 
an opinion to the liquidation judge, who makes the final ruling on the claim. Article 
70 of the PICL also provided for the categorisation of claims as follows: 

a)	 beneficiaries of life insurance policies;
b)	� beneficiaries of compensation under non-life insurance policies who 

have reported the occurrence of an insured event and whose claims 
have been duly recorded in the company’s records; and

c)	� any other persons who submitted their claims within the prescribed 
period.

From the above overview of the applicable regulation of insurance company 
liquidation proceedings, it is clear that the applicable sectoral laws provide only a 
general framework for the conduct of these proceedings. This points to the need 
for further application of general legislation, which in judicial practice may give rise 
to uncertainty as to which general provisions are to be applied, given the different 
periods during which they were in force.24

1. The Role of the Guarantee Fund of the Federation  
of Bosnia and Herzegovina

In the context of the ongoing insurance company liquidation proceedings, it 
is important to highlight the role of the Guarantee Fund of the Federation of BiH, as 
well as the divergent judicial approaches in judicial practice regarding the obligations 
of that institution arising from such proceedings. The Liability Insurance Law did 
not regulate liquidation proceedings directly, but addressed them indirectly and in 
general terms in Article 16, which imposed an obligation on the Guarantee Fund of 
the Federation of BiH to compensate injured parties for death or bodily injury, and 
for property damage caused by traffic accidents in BiH where, inter alia,25 “special 

24  See: supra, footnote 15.
25  The other two circumstances in which the Law provided for this obligation of the Guarantee Fund are 
where the person responsible for the accident remains unidentified (in cases of death or bodily injury 
only) and where the accident was caused by a vehicle for which motor third party liability insurance was 
not concluded, and the vehicle is held by a person residing in the Federation of BiH.
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liquidation proceedings have been initiated against a company registered in the 
Federation on grounds of bankruptcy or revocation of the operating licence due to 
failure to fulfil financial obligations under the Private Insurance Companies Law or 
the Liability Insurance Law.” Paragraph 4 of the same Article further provided that 
the Guarantee Fund is subrogated to all rights of the injured party arising from the 
accident against the person liable for the damage or their insurer, as well as against 
the assets of the company in special liquidation proceedings, and that the Guarantee 
Fund enjoys the privileged status of a compensation beneficiary as provided for in 
Article 71 (70)26 of the PICL. That article of the PICL designates all claims arising from 
insurance contracts as privileged claims.

If the Liability Insurance Law together and the PICL are interpreted together, 
it is clear that the obligation of the Guarantee Fund arises upon the complete and 
final revocation of the operating licence of the insurance company. A precondition 
for this is the opening of bankruptcy proceedings, which, pursuant to Article 69, 
paragraph 5 of the PICL, may only be opened upon the completion of the liqui-
dation proceedings. Until the liquidation proceedings are concluded, it cannot be 
determined which claims have been satisfied and which remain outstanding, nor 
the extent of the obligations of the Guarantee Fund. For this reason, in cases where 
creditors brought legal action27 even for the payment of acknowledged claims, such 
actions were considered premature in judicial practice.28

The difficulty with this issue lies in the judicial practice that initially took the 
position that the Guarantee Fund had passive standing in claims for damages from 
the very moment the operating licence was revoked, treating Article 16 of the Liability 
Insurance Law as the relevant legal basis for such a position. If this statutory provision 
is considered i and analysed separately, rather than in the context of the Law as a 
whole and of the other laws governing this area, a strict formal interpretation could 
indeed lead to the conclusion that the Guarantee Fund’s obligation arose upon the 
initiation of liquidation proceedings, rather than upon their conclusion. However, the 
decision of the Supreme Court of the Federation of BiH of 19 December 2013 (No. 58 
0 Mal 030723 11 REV) marked a turning point in judicial practice by establishing a 
clear position: the liability of the Fund of the Federation of BiH is subsidiary, and 
claims brought against the Guarantee Fund prior to the conclusion of the liquidation 

26  The Motor Liability Insurance Law refers to Article 70 of the PICL, whereas the privileged compensation 
beneficiaries are in fact regulated by Article 71 of the PICL.
27  For example, Hercegovina osiguranje d.d. Mostar paid out from its liquidation estate only 23% of 
recognised claims in the second priority class (non-life insurance), and creditors sought to recover the 
remaining recognised claims under motor third party liability insurance through litigation against the 
Guarantee Fund of the Federation of BiH.
28  See, for example, Judgment of the Supreme Court of the Federation of BiH, No. 63 0 P 017334 23 Rev 
of 10 May 2023.
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proceedings are unfounded. In the period leading up to this clear judicial position, 
however, the Guarantee Fund had paid out millions in compensation.29

Prior to the above ruling, the Supreme Court of the Federation of BiH had 
already adopted the same position on the subsidiary nature of the Guarantee Fund’s 
liability in its judgment of 15 December 2011, No. 65 0 Ps 024356 10 REV. However, 
this did not represent the general position of the Supreme Court of the Federation 
of BiH, as subsequent decisions, namely No. 41 0 P00010 10 REV of 16 February 2012 
and No. 39 0 P003869 11 REV of 18 September 2012, ordered the Guarantee Fund 
to pay damages notwithstanding the fact that the liquidation proceedings had not 
been concluded. Following the landmark Supreme Court ruling of 2013, all judg-
ments adopting a contrary position were rendered without the involvement of the 
Supreme Court of the Federation of BiH, owing to the monetary threshold required 
for filing a revision appeal. Accordingly, the Guarantee Fund of the Federation of BiH 
addressed both through extraordinary revision proceedings30 and by petitioning the 
High Judicial and Prosecutorial Council of BiH. All contested judgments were rendered 
by the Cantonal Court in Tuzla. Notably, these judgments did not call into question 
the subsidiary character of the Guarantee Fund of the Federation of BiH, but rather 
engaged in a form of legal reasoning, seeking to demonstrate that injured parties 
were unable to collect their claims even though the liquidation proceedings had not 
been concluded, which was contrary to Article 2 of the Liquidation Proceedings Law.31

Divergent judicial practice of the same judicial instance (the Supreme Court 
of the Federation of BiH) on identical legal and factual circumstances, was ultimately 
resolved by the aforementioned decision of 19 December 2013. The Supreme Court 
of the Federation of BiH took the legal position that the Guarantee Fund’s obligati-
on should be assessed in light of Articles 69 and 70 of the PICL, which regulate the 
Fund’s obligation to compensate damages only after the completion of liquidation 
proceedings. This disputed interpretation of the provision was resolved pro futuro 
through Article 180 of the currently applicable IL, which provides that the Guarantee 
Fund of the Federation of BiH is obligated to pay compensation within a period of 
three years following the completion of liquidation proceedings.

29  284 claims totalling BAM 1,965,044.28 in respect of Bosansko-njemačko osiguranje d.d. in liquidation, 
and 8 claims totalling BAM 50,955.71 in respect of Hercegovina osiguranje d.d. in liquidation. By compa-
rison, from 2013 to 2020, a total of 37 claims were paid out in the amount of BAM 906,768.59 (8 cases in 
respect of Bosansko-njemačko osiguranje d.d. in liquidation, 11 cases in respect of Hercegovina osiguranje 
d.d. in liquidation, and 18 cases in respect of Lido osiguranje d.d. in liquidation).
30  Revision appeal against the judgment of the Cantonal Court in Tuzla, No. 32 0 Mals 329853 20 Pž of 
14 February 2023.
31  Article 2 of the Liquidation Proceedings Law defined the purpose of those proceedings: “Liquidation 
proceedings are conducted over legal entities. They serve the complete satisfaction of all creditors of the 
legal entity through the realisation of its assets. If any assets remain thereafter, the members of the legal 
entity shall be satisfied from the remaining assets in proportion to their respective interests.”
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III New Legislative Solutions

Although no liquidation or bankruptcy proceedings of insurance compa-
nies are currently being conducted under the legislation in force in the Federation 
of BiH, it is necessary, in anticipation of potential future proceedings, to analyse the 
currently applicable legislation alongside the preceding legal framework. An analysis 
of the new legislative solutions regulating the liquidation of insurance companies in 
the Federation of BiH also reveals a degree of inconsistency. The Compulsory Motor 
Third-Party Liability Insurance Law (hereinafter: CMTPL Law) provides for the obli-
gation of the Guarantee Fund of the Federation of BiH to pay compensation if they 
could not be recovered from the bankruptcy estate. The Insurance Law (hereinafter: 
IL), on the other hand, provides that in the event of insufficient assets, a list of credi-
tors is drawn up and submitted to the Guarantee Fund of the Federation of BiH for 
settlement no later than three years from the date of submission. This may suggest 
that claims arising from motor liability insurance are excluded from the bankruptcy 
proceedings. Questions, in fact, arise in connection with the application of Article 194 
of the IL, which provides that claims held by creditors against an insurance company 
over which bankruptcy proceedings have been opened, on the basis of compulsory 
insurance contracts, shall not be resolved in the bankruptcy proceedings. Instead, 
such creditors direct their claims to the Guarantee Fund of the Federation of BiH in 
order to ensure their full compensation. This gives rise to the further question of the 
purpose of opening bankruptcy proceedings where no bankruptcy estate exists and 
claims arising from compulsory insurance are to be satisfied at the expense of the 
Guarantee Fund of the Federation of BiH.

Under Article 195 of the IL (Priority Ranking of Bankruptcy Creditors), the 
Guarantee Fund of the Federation of BiH also has a right of subrogation for all pa-
yments made under Article 194, and such claims rank in the third higher priority 
class. This means that, in this scenario, the Guarantee Fund of the Federation of 
BiH appears as a creditor with claims against the bankruptcy estate, and that the 
primary creditors under compulsory insurance contracts do not participate directly 
in the bankruptcy proceedings. In any event, it follows from the foregoing that, in 
respect of a company in liquidation, the obligation of the Guarantee Fund of the 
Federation of BiH arises on a subsidiary basis, namely when recovery in the liqui-
dation proceedings has proven impossible, and only in respect of claims based on 
compulsory motor liability insurance contracts that have been recognised in those 
liquidation proceedings.

The positive law of the Federation of BiH does not recognise the institution 
of special liquidation, but instead regulates ordinary and compulsory liquidation 
(Chapter X of the IL). The compulsory liquidation of an insurance company is carried 
out on the basis of a decision by the Supervisory Agency. The Insurance Supervisory 
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Agency of the Federation of BiH shall issue a decision revoking the operating licence 
of an insurance company in the exhaustively enumerated circumstances (Art. 180, 
para. 1 of the IL of the FBiH32). The Supervisory Agency of the Federation of BiH issues 
a decision to initiate compulsory liquidation on the date the operating licence is 
revoked. Compulsory liquidation involves the identification and settlement of credi-
tors’ claims under insurance contracts. The compulsory liquidation proceedings are 
concluded either upon settlement of all obligations arising from insurance contracts 
or upon determination that the assets are insufficient to satisfy those obligations. The 
compulsory liquidation is supervised by the Supervisory Agency of the Federation 
of BiH, which has the right to intervene in judicial proceedings.

Bankruptcy proceedings against an insurance company are generally initiated 
when the company is unable to satisfy its obligations. If the liquidators determine 
that grounds for bankruptcy exist,33 they are required, in accordance with Article 
191 of the IL, to file a petition for the opening of bankruptcy proceedings without 
delay and to notify the Supervisory Agency of the Federation of BiH immediately.

Analysing the position of injured parties in the event of compulsory liqui-
dation or bankruptcy of an insurance company, the applicable regulatory solutions 
provide for: compulsory liquidation; a creditors’ committee as a corporate body; 
the supervisory Agency assuming the competences of the supervisory board and 
the general assembly of the insurance company, with authority to initiate ordinary 
judicial liquidation proceedings; the judicial liquidator issuing the decision on the 
recognition of claims; and the obligation of the Guarantee Fund of the Federation 
of BiH towards creditors identified through a special list arising upon the conclusion 
of the liquidation proceedings, with the Guarantee Fund then having three years to 
discharge its compensation obligations.

From the foregoing, it follows that the federal legislature has failed, even 
under the currently applicable legislation, to clearly distinguish compulsory liquidation  

32  “a) if, on the basis of the report of special administration under Art. 161, para. 2 of this Law, it assesses 
that the financial position has not improved during the period of special administration to the extent 
that the insurance company achieves the solvency margin under Art.71 or Art. 72 of this Law, and that 
the conditions for filing a petition for the opening of bankruptcy proceedings are not met; b) if the sha-
reholders’ assembly convened pursuant to Art. 162 of this Law refuses to adopt a decision on increasing 
the share capital of the insurance company, or if such a decision is adopted but the initial sale of shares 
is unsuccessful; c) if the insurance company’s operating licence has expired and, within three months of 
receipt of the decision under Art. 21, para. 2 of this Law, no proceedings for transformation, dissolution, 
or a new application for an operating licence have been commenced; d) if it assesses that the imple-
mentation of ordinary liquidation proceedings could cause harm to the policyholders and beneficiaries 
of the insurance company.”
33  Pursuant to Article 6 of the applicable Bankruptcy Law of the Federation of BiH, the grounds for ban-
kruptcy on the basis of which a court may issue a decision to open bankruptcy proceedings are: a) the 
debtor’s insolvency; b) the debtor’s imminent insolvency; c) failure to comply with an adopted reorga-
nisation plan; and d) if the reorganisation plan was drawn up fraudulently or unlawfully.
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from the judicial liquidation proceedings that follow it, or to clearly define the rights 
and obligations of the various bodies involved in the compulsory liquidation proce-
edings. The role of the creditors’ committee, which is constituted under the Law as 
a corporate body in compulsory liquidation, has not been clearly defined, and the 
powers of this body have not been regulated at all. The Law also fails to regulate the 
relationship between this committee and the bodies of the ordinary judicial liquidation 
proceedings, namely the liquidation judge and the liquidator. It is also questionable 
why the position of injured parties has been made more difficult, given that, as under 
the previous legal framework, they may pursue their claims against the Guarantee Fund 
of the Federation of BiH only after the conclusion of the liquidation proceedings, with 
the Guarantee Fund then being afforded a further three years to pay compensation. 
Given that, in practice, these proceedings last more than ten years, and that the existing 
regulatory framework provides for no greater degree of expedition than the preceding 
legislation, granting an additional period for the fulfilment of the Guarantee Fund’s 
obligations does not provide sufficient protection for the rights of injured parties.

The legislature has paid additional attention to the protection of assets in 
bankruptcy proceedings. It has been provided that, in a petition for the opening 
of bankruptcy proceedings, the Insurance Supervisory Agency of the Federation of 
BiH may propose the appointment of a temporary bankruptcy administrator. The 
Agency may also propose such other interim measures as it considers necessary to 
prevent changes in the financial position of the insurance company from occurring 
prior to the issuance of the decision to open bankruptcy proceedings, which could 
be detrimental to policyholders, insurance beneficiaries and injured parties. In 
preserving the assets of the insurance company, and thereby protecting creditors’ 
claims, the timely revocation of the operating licence and the Agency’s exercise of 
its statutory powers are of critical importance.34

IV The European Legislative Framework for the Reorganisation 
and Winding Up of Insurance Companies

In light of the identified deficiencies, not only in the currently applicable 
but also in the applicable regulatory framework governing insurance company 
liquidation proceedings in the Federation of BiH, it is necessary, for the purposes 
of improving legislative regulation pro futuro and aligning with the acquis commu-
nautaire, to examine how the European legislator has regulated liquidation and 

34  The operation of the Insurance Supervisory Agency of the Federation of BiH is itself a matter of dispute 
in the liquidation of Lido osiguranje d.d., where it is alleged that the Agency delayed the revocation of 
the operating licence for more than two years and potentially knowingly allowed the diminution of 
assets. This matter is the subject of ongoing litigation between the Insurance Supervisory Agency of the 
Federation of BiH and the Guarantee Fund of the Federation of BiH.
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bankruptcy proceedings of insurance companies. The reorganisation and winding 
up of insurance companies in the European Union are governed by the Solvency II 
Directive,35 which replaced the earlier Directive 2001/17/EC on the reorganisation and 
winding-up of insurance undertakings,36 in this regard, Solvency II did not introduce 
any significant changes in the regulation of this area relative to its predecessor. The 
provisions of Title IV of Solvency II, which prescribe the rules on the reorganisation 
and winding-up of companies, apply only to insurance undertakings and do not 
extend to reinsurance undertakings.37 The original text of Solvency II uses the term 
“winding up”, which may refer to both the liquidation and the bankruptcy of insurance 
companies. Reorganisation measures refer to any action taken by the competent 
authorities aimed at preserving or restoring the financial stability of an insurance 
company. At the beginning of last year, the European Parliament and the Council 
adopted Directive (EU) 2025/1 (IRRD) establishing a framework for the recovery and 
resolution of insurance and reinsurance undertakings,38 which supplements the 
Solvency II regulatory framework by providing continuity of insurance protection 
for policyholders, insurance beneficiaries and injured parties, for the transfer of 
viable activities and portfolios of insurance companies, where appropriate, and for 
the allocation of losses in a fair and predictable manner.

The simplest method for assessing the compatibility of domestic legisla-
tion with European standards is to compare the provisions of Solvency II that set 
out the minimum institutional requirements and issues that the legislation of the 
home Member State must regulate in respect of winding-up proceedings. The areas 
of legal regulation are defined in Article 274, paragraph 2 of Solvency II as follows:

a)	� the assets comprising the liquidation estate and the treatment of assets 
acquired or transferred to the insurance company after the opening 
of the winding-up proceedings;

b)	 the powers of the insurance company or the liquidator;
c)	 the conditions for the validity of set-off;
d)	� the effect of the opening of the winding-up proceedings on existing 

contracts to which the insurance company is a party;

35  Directive 2009/138/EC of the European Parliament and of the Council of 25 November 2009 on the 
taking-up and pursuit of the business of Insurance and Reinsurance (Solvency II) (recast) (Text with EEA 
relevance), OJ L 335, 17.12.2009, 1–155.
36  Directive 2001/17/EC of the European Parliament and of the Council of 19 March 2001 on the reorga-
nisation and winding-up of insurance undertakings, OJ L 110, 20.4.2001, 28–39.
37  The reorganisation and winding-up of reinsurance undertakings is governed by the provisions of 
Directive 2005/68/EC.
38  Directive (EU) 2025/1 of the European Parliament and of the Council of 27 November 2024 establishing 
a framework for the recovery and resolution of insurance and reinsurance undertakings and amending 
Directives 2002/47/EC, 2004/25/EC, 2007/36/EC, 2014/59/EU and (EU) 2017/1132 and Regulations (EU) No 
1094/2010, (EU) No 648/2012, (EU) No 806/2014 and (EU) 2017/1129 (Text with EEA relevance) PE/6/2024/
REV/1, OJ L, 2025/1, 8.1.2025.
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e)	� the effects of the initiation of winding-up proceedings on individual 
enforcement actions brought by creditors, other than the effects on 
pending litigations;

f )	� the claims that may be lodged against the liquidation estate of the 
insurance company, and how claims arising after the opening of the 
winding-up proceedings are to be treated;

g)	 rules governing the lodging, examination and determination of claims;
h)	� rules governing the distribution of proceeds from the realisation of 

assets, the priority ranking of claims, and the rights of creditors who, 
after the opening of the winding-up proceedings, have been partially 
satisfied by virtue of a right in rem or through set-off;

i)	� the conditions and effects of the conclusion of the winding-up proce-
edings, in particular by composition agreement;

j)	� the rights of creditors after the conclusion of the winding-up procee-
dings;

k)	� the party bearing the costs of the winding-up proceedings, including 
costs arising from the proceedings; and

l)	� the rules governing which legal acts are void, voidable, or partially 
ineffective because they are detrimental to the general body of cre-
ditors.

Taking into account the special sectoral legislation currently regulating 
insurance company liquidation proceedings in the Federation of BiH, it is clear that 
the scope of the required legal regulation indicated by Solvency II is broader and calls 
for more detailed provisions. In the absence of special provisions, however, general 
legislation naturally applies. Comparing the content of the general legislation in the 
Federation of BiH with the said Solvency II provisions, it may again be concluded 
that domestic law does not define, or does not define in a manner adapted to the 
financial market, all the matters to which Solvency II points as the minimum required 
regulation of insurance company liquidation and bankruptcy proceedings. Dome-
stic laws governing insurance company winding-up and bankruptcy fail to address 
certain matters that the European legislator defines as substantive institutions 
which national legislatures should regulate. Solvency II, for example, provides for 
the possibility that the regulator may partially leave the operating licence in force 
to the extent necessary for the liquidator or other competent person to carry out 
certain activities of the insurance company to the extent needed or appropriate for 
the purposes of the winding-up.39 Even setting aside the subsidiary application of 
general domestic legislation governing bankruptcy and liquidation, numerous issues 
remain unclear, uncertain or subject to divergent interpretations.

39  Nikolina Maleta, Statusno pravo osiguranja Europske unije i Bosne i Hercegovine, University of Mostar 
Pressum, Mostar, 2023, 132.
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Solvency II further provides that insurance claims shall take priority over 
other claims against an insurance company, but also prescribes possible exceptions:

a)	� employees’ claims arising from employment contracts and employment 
relationships;

b)	 tax claims of public authorities;
c)	 social security claims; and
d)	� claims based on assets subject to rights in rem (Art. 275, para. 1, Sol-

vency II).
It follows that the currently applicable domestic legislation does not recog-

nise the priority ranking of claims in accordance with European standards, given that 
neither employees’ claims nor claims based on rights in rem are included among 
the higher priority classes (see Art. 195 of the IL).

Solvency II further requires every insurance company to maintain, at its re-
gistered office, a special register of assets used to cover technical reserves calculated 
and invested in accordance with the law of the home Member State (Art. 276, para. 
1, Solvency II). Where an insurance company provides both life and non-life insurance 
services, it is required to maintain two separate registers.40 Given that composite 
insurers also operate in the insurance market of the Federation of BiH, this provision 
of the European legislator should also be taken into account.

National legislation may provide that, where a guarantee scheme established 
in a Member State has been subrogated to the rights of creditors of an insurance 
company, the claims of that scheme are not included among the insurance claims 
that enjoy priority over other claims. Where, under national legislation, insurance 
claims take priority over other claims, with the exception of claims by the State and 
employees (tax and social contributions, employment claims, and claims based on 
rights in rem), every insurance company must ensure that such claims are covered 
by assets at all times, and independently of any potential winding-up proceedings.

An analysis of the applicable sectoral legislation in the Federation of BiH 
leads to the conclusion that there is a pressing need for further alignment with the 
principles set out in Solvency II, particularly with regard to the protection of the 
interests of creditors and, specifically, the rights of traffic accident victims. What is 
needed in future legislative activity is genuine alignment, not merely declaratory 
references to European Union regulations. In forthcoming legislative interventions 
in the insurance market of the Federation of BiH, it will be necessary to incorporate 
specific solutions of the European legislator directly into the statutory provisions, 
rather than making general references to alignment with European standards. Given 
the scope and substance of the Solvency II provisions regulating insurance company 
winding-up and bankruptcy, it may be concluded that it would be more practical and 
legally certain, for the domestic legal system, to regulate this area through separate 

40  Ibid., 131.
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legislation – a Law on the Liquidation and Bankruptcy of Insurance Companies, or 
at least a Law on the Liquidation and Bankruptcy of Financial Institutions, along the 
lines of the approach taken, for example, by the Serbian legislature.41 The minimum 
required legal regulation presupposes more extensive provisions on insurance 
company liquidation in the special laws governing the insurance market, so as to 
avoid the inadequacy of general legislation. Both approaches to regulating insu-
rance company bankruptcy and winding-up are acceptable, i.e. what matters is not 
so much whether the rules are contained in special law or in the general insurance 
law, but how comprehensive and tailored those rules are.42

V Conclusion

The insurance market of the Federation of Bosnia and Herzegovina is one 
of the few relatively small insurance markets in which multiple ongoing insurance 
company liquidation proceedings remain ongoing. Starting from the fact that such 
proceedings are extremely protracted, often lasting more than ten years, and that 
only rarely, as in the case of Una-Sana osiguranje d.d. Bihać, have creditors been 
fully satisfied, it is necessary to seek new legislative solutions capable of providing 
creditors with better and more effective protection, particularly those holding claims 
arising from compulsory motor liability insurance.

Although the duration of liquidation proceedings in this region does not 
differ significantly from that of neighbouring countries, it is necessary to emphasize 
the urgency of providing better and more effective protection for injured parties, 
particularly victims of traffic accidents, many of whom remain no closer to the 
enforcement of their rights even after a decade. Based on these facts, one cannot 
help but question the (non-)existence of a meaningful purpose in the applicable 
legislative framework, and the tension between form and substance, as well as the 
ultimate objectives of insurance company liquidation proceedings. If one adds to 
this the inconsistent judicial practice, including erroneous interpretations of statu-
tory provisions in judicial decisions that have contributed to a degree of instability 
in the institutional framework of the insurance market, it is clear that liquidation 
proceedings on the insurance market of the Federation of BiH have been marked by 
a number of controversies. These negative experiences must serve as a lesson to all 
active participants in the insurance market, and in particular to the legislator, whose 
duty should be to provide solutions that ensure the effective exercise of creditors’ 

41  Law on Bankruptcy and Liquidation of Banks and Insurance Companies, Official Gazette of the Republic 
of Serbia, Nos. 14/15 and 44/18.
42  See also: Jelena Lepetić, “Poseban režim stečaja društava za osiguranje”, Zbornik radova Novi proizvodi 
osiguranja, tehnološke inovacije i zaštita korisnika u osiguranju (ed. Nataša Petrović Tomić), Belgrade, 2025, 194.



2/2026|� 257

N. Maleta, D. Martinović: Legal Framework and Practical Challenges of  
Insurance Companies’ Winding Up in the Federation of Bosnia and Herzegovina

statutory rights within a reasonable period of time, while ensuring that the new 
regulatory framework does not undermine the stability of the financial market and 
the functioning of insurance companies.

The systemic risk associated with the operations of financial market insti-
tutions, including insurance companies, justifies the need for a special legal regime 
governing the bankruptcy and liquidation of insurance companies. This entails the 
adoption of specific provisions distinct from those contained in the general legisla-
tion on bankruptcy and liquidation proceedings. Such specific provisions may be 
contained either in the general sectoral legislation or in a separate law that exclu-
sively regulates the bankruptcy and liquidation of insurance companies. The latter 
solution would undoubtedly simplify the application of the regulatory framework, 
resolve the problem of legislative inconsistencies and the legal dilemmas encoun-
tered in their application, and, most importantly, contribute to a higher degree of 
certainty and protection for creditors, insurance service users, and the stability of 
the market as a whole.

Given the duration of the liquidation and bankruptcy proceedings of in-
surance companies in the insurance market of the Federation of BiH, it is clear that 
they are not aligned with the principle of expedition that characterizes general 
bankruptcy and liquidation proceedings. The priority ranking of claims should also 
be more precisely defined, in particular, a distinction should be drawn between the 
priority ranking of claims arising from different classes of non-life insurance, given 
that different types of insurance cannot have the same priority and should not be 
placed in the same ranking category.

The Insurance Supervisory Agency of the Federation of BiH has a particularly 
important role in the timely initiation of insurance company liquidation proceedings. 
The timely revocation of the operating licence is of vital importance, as any unneces-
sary delay creates the possibility of a reduction in the company’s assets, as well as 
delays and difficulties in the satisfaction of creditors’ claims. Therefore, it is essential 
that the statutory provisions clearly and unambiguously establish conditions under 
which the Agency is required to revoke an operating licence, leaving as little room 
as possible for discretionary decision-making. In other words, the legal framework 
and the criteria governing such assessments should be defined more precisely.

In light of all the dilemmas, ambiguities and adverse consequences of the 
insurance company liquidation proceedings in the insurance market of the Fede-
ration of BiH, together with the unquestionable need for better, more systematic 
and comprehensive legislative regulation of this area, it may be concluded that the 
insurance community in the Federation of BiH must learn from its own experience 
and create the conditions for a more systematic approach to managing the risks 
that lead to the liquidation and bankruptcy of insurance companies – by assuming 
responsibility, applying the law not merely as a formal compliance exercise, but as 
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a means of achieving its purpose, which is ultimately aimed at ensuring better pro-
tection of creditors and injured parties. For other markets, the empirical experiences 
from ongoing insurance company liquidation proceedings in the Federation of BiH 
may serve as a valuable case study from which they can draw to further strengthen 
their own regulatory frameworks and prevent the repercussions that the insurance 
sector in the Federation of BiH has experienced, or continues to experience.
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PRANJE NOVCA U INDUSTRIJI OSIGURANJA

PREGLEDNI NAUČNI RAD 

Apstrakt 
Pranje novca predstavlja veoma komplikovanu aktivnost, koja ima za cilj da 

se izvor i prirodi prljavog novca prikrivaju kako bi novac izgledao zakonito, a zatim 
postao upotrebljiv i prenosiv, te stoga prestavlja ozbiljnu pretnju finansijskom siste-
mu. Pored osnovne svrhe kojoj je namenjeno, osiguranje se takođe može koristiti 
kao finansijski instrument za aktivnosti pranja novca. Pranje novca ili finansiranje 
terorizma su postale prilika za kriminalce da legalizuju svoj crni novac iz poslova koji 
se odnose na osiguranje. Cilj ovog istraživanja jeste da otkrije potencijalne indikatore 
koji mogu poslužiti kao mogućnosti za pranje novca i da se razmotre mogućnosti 
prevencije. Borba protiv pranja novca kao kriminalne aktivnosti u osiguravajućoj 
industriji je kontinuirani poduhvat koji zahteva fleksibilnost, jer su metode pranja 
novca promenljive i aktivnosti kojima se realizuje pranje novca, sve složenije. Re-
zultati ukazuju da je efikasna prevencija kao prva linija odbrane od pranja novca 
u osiguranju, moguća uz primenu regulatornog nadzora, savremenih tehnoloških 
rešenja i kontinuirane obuke zaposlenih o rizicima pranja novca i procedurama iz 
oblasti usklađenosti poslovanja (compliance). Zaključuje se da industrija osiguranja 
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i dalje predstavlja značajan kanal rizika koji zahteva stalno unapređenje sistema 
kontrole i nadzora.

Ključe reči: osiguranje, rizik, pranje novca, usklađenost poslovanja.
JEL classification: G22, K42, G18. 

I UVOD

Pranje novca (money laundering – ML; ili „blanqueo“ na španskom, „blanchi-
ment“ na francuskom, „riciclaggio“ na italijanskom, i slični termini na drugim jezicima), 
se široko shvata kao proces prikrivanja kriminalnog porekla imovine i investicija ili 
nezakonite prirode finansijske transakcije).4 Predstavlja proces fabrikovanja velike 
količine kapitala stečenog bilo kakvim nezakonitim ili neetičkim radnjama koje se 
sastoje od ozbiljnih krivičnih dela kao što su trgovina drogom, mafija, terorizam itd.5 
Prema drugoj definiciji, pranje novca može se definisati kao tehnika koju kriminalci 
koriste za prikrivanje porekla nezakonitih prihoda sa namerom da uživaju u svom 
„očišćenom“ novcu, bez uplitanja rivala iz podzemlja ili primene zakona.6 

Pranje novca je, na šta je ukazano, može biti definisano na različite načine iz 
različitih izvora. Iako su definicije koje koriste razni regulatorni organi, krivični zakoni 
i agencije za sprovođenje zakona validne, svi izvori se fokusiraju na svoje polje delo-
vanja (krivične aspekte, računovodstvene aspekte ili na nezakonitu prirodu akcija).

Pranje novca na internetu toliko je komplikovano da je teško odlučiti gde 
se ono tačno događa. Takođe je prilično teško utvrditi i koji organ je nadležan za 
istragu i krivično gonjenje transnacionalnog kriminalnog akta.7

Kriminalci zapravo realizuju atkivnosti pranja novca u svrhu osujećivanja 
istrage i onemogućavanja krivičnog gonjenja. Tačna definicija pranja novca varira 
u zavisnosti od jurisdikcija. Pranje novca pretvara ilegalni novac (ilegalna sred-
stva) u imovinu koja deluje legitimno. Pranje novca se može sagledati kao složen 
proces, raščlanjen na tri elementa: plasman, slojevitost i integracija nezakonitih 

4  Ernesto Ugo Savona, Michale De Feo, “International money laundering trends and prevention/control 
policie.”, Responding to Money Laundering: International Perspectives (ed. E. Savona), Harwood Academic, 
Amsterdam, 1997, 9–71.
5  Ayush Kumar et al. „Fraud Detection in Anti-money Laundering System Using Machine Learning Tech-
niques“, Proceedings of the International Conference on Paradigms of Computing, Communication and Data 
Sciences. Algorithms for Intelligent Systems (ed. Mayank Dave et al.) Springer, Singapore, 2020.
6  Jeffrey Simser, “Money Laundering: Emerging Threats and Trends.", Journal of Money Laundering Control, 
No. 1/2012, 41–54.
7  Ping He, “A typological study on money laundering”, Journal of Money Laundering Control, No. 1/2010,  
15–32.



262� |2/2026

S. Milojević, S. Knežević, A. Mitrović: Pranje novca u industriji osiguranja

prihoda (Slika 1). Iako je drevni fenomen, prvi put je proglašeno ilegalnim tek  
1986. godine.8 

Slika 1. Osnovni koraci u procesu pranja novca
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auditing, 19, 2008/5, 22-25.  
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Da bi napori protiv pranja novca bili efikasni, mora postojati okruženje pogodno za 

pošteno i otvoreno izveštavanje. Pravni autoriteti, političari i javnost moraju imati podršku. 

 
8 J. C. Sharman. “Power and discourse in policy diffusion: anti-Money laundering in developing states, 
International Studies Quarterly, Vol. 52, No. 3, 635-656. 
9 Snežana Knežević, „Faktori kvaliteta finansijskog izveštavanja osiguravajućih društava“, Referat na XLII 
Simpozijumu Saveza računovođa i revizora Srbije, Zlatibor, 2011, 411–427. 

Izvor: �Elizabeth Vallery Mulig, Murphy Smith, “Understanding and preventing money  
laundering”, Internal auditing, No. 5/2008, 22–25

Često se povezuje sa narkoticima, korupcijom, prostitucijom, ilegalnom 
trgovinom oružjem, utajom poreza i finansiranjem terorizma. Proces identifikovanja 
ovih vrsta aktivnosti pranja novca naziva se sprečavanje pranja novca (Anti-Money 
Laundering - AML). Ova imovina može izgledati kao polise osiguranja, bankovni de-
poziti, kao i nekretnine. Aktivnosti pranja novca nisu ograničene samo na finansijske 
institucije, jer se nefinansijske institucije, kao što su turističke agencije, industrija 
nekretnina, kazina i kockanje, sada koriste za pranje novca. Priroda pranja novca, 
međutim, u industriji osiguranja razlikuje se od prirode u drugim industrijama. Sektor 
osiguranja je uglavnom strukturisan iz osiguravajućih društava, agencija za osiguranje, 
brokera i reosiguravača. Specifičnost poslovanja osiguravajućih društava je oivičena 
fundamentalnom prirodom njihovog poslovanja, kao i rizika koji su im srodni.9 

Da bi napori protiv pranja novca bili efikasni, mora postojati okruženje 
pogodno za pošteno i otvoreno izveštavanje. Pravni autoriteti, političari i javnost 

8  Jason Sharman, “Power and discourse in policy diffusion: anti-Money laundering in developing states, 
International Studies Quarterly, No. 3/2008, 635-656
9  Snežana Knežević, „Faktori kvaliteta finansijskog izveštavanja osiguravajućih društava“, Referat na XLII 
Simpozijumu Saveza računovođa i revizora Srbije, Zlatibor, 2011, 411–427.
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moraju imati podršku. Međunarodna federacija računovođa (International Federation 
of Accountants – IFAC), u nastojanju da stvori takvo okruženje, podstiče svoje organe 
da uspostavljaju kolaborativne odnose sa zakonodavnim i regulatornim vlastima, 
kako korporativnim, tako i političkim.

Pranje novca na globalnom nivou nameće značajne troškove svetskoj 
ekonomiji time što nanosi štetu efikasnom poslovanju nacionalnih ekonomija i pro-
movisanjem lošije ekonomske politike. Kao rezultat toga, finansijska tržišta polako 
postaju korumpirana, a poverenje javnosti u međunarodni finansijski sistem biva 
narušeno, tako da sve skupa ima negativne posledice po rast svetske privrede. Zbog 
svega ovoga, zabrinutost zbog pranja novca stiže iz mnogih pravaca.10

Pranje novca predstavlja sistemski rizik za finansijsku i ekonomsku sferu, kao 
i za nacionalnu bezbednost svih zemalja.11 Brojne domaće i međunarodne grupe bave 
se pranjem novca. SAD imaju rigorozne zakone protiv pranja novca i oni uključuju:

• Zakon o suzbijanju zloupotrebe droga iz 1988. godine,
• Zakon o kontroli kriminala iz 1990. godine,
• Zakon Annuzio-Wylie iz 1992. godine,
• Zakon o suzbijanju pranja novca iz 1994. godine,
• Zakon o sprečavanju terorizma iz 1995. godine,
• Novi zahtevi finansijskim institucijama za izveštavanje iz 1996. godine, i
• USA Patriot Act (USAPA) iz 2001. godine.
Međunarodni napori u borbi protiv pranja novca nalaze se u Svetskoj ban-

ci, Međunarodnom sporazumu i FATF (Financial Action Task Force). Svetska banka 
promoviše mere koje zaustavljaju ili usporavaju priliv novca na tržišta u usponu. 
Međunarodni sporazumi uključuju Bečku konvenciju, Konvenciju Saveta Evrope iz 
1990. godine, Bazelski izveštaj principa, Direktivu Evropske unije i Rezoluciju Među-
narodne organizacije komisija za hartije od vrednosti.12

Evolucija različitih propisa i amandmana koje su uveli regulatori bila je 
neminovnost u odnosu na to kako su osiguravači bili izloženi novijim načinima 
i mehanizmima razvoja alata i sredstava finansijskog kriminala. Ključnu ulogu u 
definisanju jedinstvenih međunarodnih standarda za SPN/FT ima Radna grupa za 
finansijsku akciju (FATF). FATF razvija i postavlja međunarodne standarde SPN/FT, 
neguje neophodnu političku volju za sprovođenje regionalnih i nacionalnih regu-
latornih reformi i procenjuje efikasnost mera koje primenjuju pojedinačne zemlje. 

Kada je reč o Srbiji, primarni zakon o SPN/FT je Zakon o sprečavanju pranja 
novca i finansiranja terorizma (Zakon o SPNiFT13). Ovim zakonom su propisane radnje 

10  Helsingin Sanomat, Criminals Rush for Euros, Helsinki, Finland, 2001.
11  Oleg Reznik, Maryna Utkina, Olha Bondarenko, „Financial intelligence (monitoring) as an effective way 
in the field of combating money laundering”, Journal of Money Laundering Control, No. 1/2023, 94-105.
12  Elizabeth Vallery Mulig, Murphy Smith, “Understanding and preventing money laundering”, Internal 
auditing, No. 5/2008, 22–25. 
13  Zakon o sprečavanju pranja novca i finansiranja terorizma, Sl. glasnik RS, br. 113/2017, 91/2019, 153/2020, 
92/2023, 94/2024 i 19/2025.
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i mere koje se preduzimaju radi sprečavanja i otkrivanja pranja novca i finansiranja 
terorizma. Pored toga, njime se reguliše nadležnost Uprave za sprečavanje pranja 
novca i nadležnost drugih organa za sprovođenje odredaba Zakona o SPNiFT, što 
uključuje i nadzor nad primenom njegovih odredbi. Prema članu 4, obveznici ovog 
zakona jesu: društva za osiguranje koja poseduju dozvolu za obavljanje životnih 
osiguranja i društva za posredovanje u osiguranju kada obavljaju poslove posre-
dovanja u životnim osiguranjima; društva za zastupanje u osiguranju i zastupnici u 
osiguranju, koji imaju dozvolu za obavljanje poslova osiguranja života, osim društava 
za zastupanje i zastupnika u osiguranju za čiji rad odgovara društvo za osiguranje 
u skladu sa zakonom.

FATF ukazuje na nekoliko upozoravajućih znakova koji mogu upozoriti 
kompanije na potencijalno pranje novca, deleći ih u sledeće kategorije:

Tabela 1. Red flags (indikatori upozorenja na potencijalno pranje novca)
Kategorija indikatora 

upozorenja Primer

Ponašanje klijenta Klijent je preterano tajanstven ili izbegava da pruži informaci-
je o svom identitetu.

Poreklo sredstava Klijent koristi više bankovnih računa bez opravdanog poslov-
nog razloga.

Nepotrebno korišćenje 
pravnih stručnjaka ili 
složenih pravnih struktura

Klijent angažuje advokatsku kancelariju radi osnivanja više 
ofšor kompanija i trustova u različitim jurisdikcijama.

Priroda angažmana Klijent učestvuje u transakcijama koje nisu u skladu sa 
njegovim uobičajenim poslovnim aktivnostima.

Geografski rizik
Klijent potiče iz jurisdikcije ili posluje sa jurisdikcijom 
poznatom po visokom nivou korupcije, slaboj primeni propi-
sa za sprečavanje pranja novca ili međunarodnim sankcijama.

Izvor: preuređeno prema FATF Guidance.
 
Sumnjiva transakcija je svaka nameravana ili izvršena transakcija u vezi sa 

kojom zaposleni zna ili ima osnova da posumnja da imovina ili sredstva potiču od 
predikatnog krivičnog dela za pranje novca ili su povezana sa finansiranjem terori-
zma. Trgovina drogom je glavni predikatno krivično delo za pranje novca, a rizik od 
pranja novca varira u zavisnosti od nivoa aktivnosti u vezi sa drogom.14

Svaki zaposleni banke, bez obzira na poziciju, ukoliko otkrije osnove sumnje 
u pranje novca ili finansiranje terorizma, bez odlaganja treba da o tome informiše 
lokalno ovlašeno lice za sprečavaje pranja novca, a koje je u obavezi da obezbedi 
svu profesionalnu pomoć u proceni sumnje.

14  J. Simser, “Money laundering: emerging threats and trends”. Journal of Money Laundering Control,  
No. 1/2012, 41–54. 
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Postoji veliki broj opštih indikatora upozorenja, a u nastavku su predstavljeni 
još neki o njih:

• �klijent se detaljno raspituje kod stručnih lica za načine kojima može izbeći 
prijavljivanje transakcija FOS-u,

• �klijent pokazuje znakove uplašenosti,
• �klijent ima neuobičajeno dobro znanje o propisima i zahtevima iz oblasti 

sprečavanja pranja novca i finansiranja terorizma,
• �pravo raspolaganja sredstvima na istom računu imaju osobe (više osoba) 

za koje je jasno da nisu u sredstvu sa vlasnikom računa,
• �poslovni odnos je uspostavljen sa pravnim licem za koje je poznato da 

ima isto poslovno sedište i istog zakonskog zastupnika kao neko drugo 
pravno lice,

• �nemoguće je uočiti logičku vezu između izvršenih transakcija i poslovnih 
aktivnosti klijenta, 

• �klijent vrši (gotovinske i bezgotovinske) transakcije u iznosima koji su 
neznatno ispod limita za prijavu transakcija FOS-u,

• �klijent polaže neuobičajene iznose gotovog novca, a to nije u srazmeri sa 
njegovim uobičajenim obimom poslovanja, 

• �klijent koristi poslovni račun što nije u skladu sa svrhom za koju je račun 
otvoren, 

• �klijent nesporedno nakon (ili neposredno pre) realizacije transakciju koja 
se tiče gotovine - pristupa sefu,

• �poslovni odnos je uspostavilo fizičko ili pravno lice koje bi moglo biti 
dovedeno u vezu sa nekom terorističkom organizacijom.

Posebno je važno istaći značaj usklađivanja sajber prostora i elektronske 
uprave u srodnim organizacijama, uključujući banke, berze, berze, osiguravajuća 
društva, nacionalnu organizaciju za civilnu registraciju, nacionalnu organizaciju za 
registraciju dokumenata i nekretnina, nacionalnu organizaciju za registraciju pre-
duzeća i komercijalnih preduzeća, kako bi se na najbolji način dao doprinos u borbi 
protiv pranja elektronskog novca. Vladini zvaničnici bi trebalo snažno da razmotre 
pripremu ažuriranih zakona i propisa, infrastrukturu, kulturu, javno prihvatanje i me-
đunarodnu saradnju.15 Sve veća integracija globalnih finansijskih sistema i uklanjanje 
barijera postavljenih ispred slobodnog kretanja kapitala stvaraju povoljne uslove za 
kriminalne strukture za pranje novca, odnosno olakšavaju pranje crnog novca i uslo-
žnjavaju praćenje novca. Poznata je činjenica da se u kontinuitetu, lažne odštete (koje 
se ne mogu dovesti u vezu sa novcem), bile jedan od poznatijih aspekata industrije 
osiguranja. Imajući u vidu da je sve veći obim novčanih transakcija iz dana u dan, već 
duže vreme, sektor osiguranja koriste i perači novca za pranje prihoda od kriminala.

15  Ghorban Daniali, “E-money laundering prevention”, New Marketing Research Journal, Special Issue, 
2014, 29–38. 
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Ostatak rada je strukturiran na sledeći način: Odeljak 2 ukazuje na prevare 
i fenomen pranja novca. Odeljak 3 bavi se specifičnostima industrije osiguranja po 
pitanju pranja novca. Odeljak 4 ukazuje na kritične tačke u industriji osiguranja i 
daje odgovarajuće preporuke, dok odeljak 5 zaključuje rad. 

II PREVARE U OSIGURANJU I FENOMEN PRANJA NOVCA 

Prema Black’s Law Dictionary,16 prevara je „svesno pogrešno predstavljanje 
istine ili prikrivanje materijalne činjenice kako bi se drugog navelo da deluje na svoju 
štetu“. Četiri glavna elementa prevare su: (1) lažna izjava o (2) materijalnoj činjenici 
koja je (3) namerno učinjena sa (4) namerom da se obmane. Prevare su danas ras-
prostranjene u svim segmentima industrije: bankarstvu i finansijskim uslugama, 
osiguranju, telekomunikacijama, maloprodaji, transportu i vladinim organizacijama, 
a razlikuju se po intenzitetu i složenosti.17 Prevare u osiguranju su značajan izazov za 
osiguravajuća društva, jer dovode do finansijskih gubitaka, destabilizacije tržišta i 
gubitka poverenja klijenata. Kako bi se zaštitila osiguravajuća društva pojedinačno, s 
jedne strane, i obezbedila održivost industrije osiguranja, s druge strane, neophodno 
je efikasno upravljanje rizikom od prevara.18 

Za krivično delo pranja novca mora postojati predikatno krivično delo. Ne 
možemo razmatrati pranje novca bez tzv. predikatnog krivičnog dela (osnovnog 
krivičnog dela kojim se generiše tzv. oprana imovina). Upravo u tom kontekstu, 6. 
SPN Direktiva (6AMLD)19 daje usklađenu listu predikatnih krivičnih dela koja, pored 
standardnih krivičnih dela u vezi sa pranjem novca, kao što su trgovina drogom, 
ljudima, nedozvoljena trgovina oružjem, korupcija i prevara, a takođe obuhvata i 
poreska dela, ekološki kriminal i sajber kriminal. Prevara je veoma čest predikatno 
krivično delo koje dovodi do pranja novca. Pošto finansijske institucije imaju jedinice 
za prevare i jedinice za sprečavanje pranja novca, logično je da te dve jedinice rade 
zajedno i u skladu jedna sa drugom.20 FRAML je termin koji se koristi za kombinaciju 
prevare i sprečavanja pranja novca (FRAUD + AML).

16  Bryan A. Garner, Black’s Law Dictionary, Thomson West, Eagan, 2019.
17  Girish Keshav Palshikar, “Detecting Frauds and Money Laundering: A Tutorial", Big Data Analytics (eds. 
Srinath Srinivasa, Sameep Mehta), Springer, Cham, 2014.
18  Stefan Milojević, Snežana Knežević, Vladimir Šebek, „Upravljanje rizikom od prevara u osiguranju“, 
Tokovi osiguranja, br. 4/2024, 938-961.
19  Directive (EU) 2018/1673 of the European Parliament and of the Council of 23 October 2018 on combating
money laundering by criminal law. https://eur-lex.europa.eu/eli/dir/2018/1673/oj/eng, 3.3.2026.
20  Kelvin Sullivan, "Fraud and Anti-Money Laundering. In: Anti-Money Laundering in a Nutshell", Anti-Mo-
ney Laundering in a Nutshell: Awareness and Compliance for Financial Personnel and Business Managers (ed. 
Kevin Sulivan),  Apress, Berkeley, CA, 2023, 219-229.
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Relevantna su dva pitanja: ko čini prevare i koje su vrste prevara prisutne 
u osiguranju. Izveštaj FBI-221 navodi da industrija osiguranja u SAD, gubi oko 40 
milijardi dolara godišnje na prevare samo u sektoru ne-zdravstvenog osiguranja. 
Kada su u pitanju počinioci prevara u osiguranju, uobičajeno se navode sledeći: 
nepošteni osiguranici, ljudi iz osiguravajuće industrije (tj. agenti, brokeri, rukovodi-
oci kompanija) i labavo organizovane mreže korumpiranih medicinskih stručnjaka 
i advokata koji koriste svoje znanje da zaobiđu mere protiv prevara koje su uvele 
osiguravajuće kompanije.22

Razne vrste prevara su prisutne u osiguranju. Klijenti spremni da prihvate 
nepovoljnu polisu, učešće neotkrivene strane, preuveličana potraživanja/lažna ili 
lažna potraživanja su uobičajene prevare u osiguranju. Potraživanja koja prate lažna 
smrt i gubitak pamćenja su česta prevara u životnom osiguranju. Neplaćanje premija, 
nesrazmerna provizija i polise osiguranja od nepostojećih kompanija. Nestručna 
medicinska dokumenta, polise sa zakašnjenjem, iznuda putem falsifikovanja, čak i 
otmica i ubistvo, su druge strategije kriminalaca kod poslova u osiguranju.

Prema “National Insurance Crime Bureau” (NICB) se kao opšti indikatori prevare 
u osiguranju kada je reč o gubitku u vezi sa zalihama mogu uključivati sledeće:23

• Prevara sa gubitkom zaliha/imovinskom prevarom.
• Osiguranik je nedavno razdvojen ili razveden.
• Računi se podnose nedeljama ili mesecima nakon što je posao obavljen.
• �Polisa se otkazuje ubrzo nakon podnošenja zahteva, često zbog nepla-

ćanja premije.
• Gubici nisu kompatibilni sa zanimanjem i/ili prihodima osiguranika.
• Gubici uključuju velike iznose gotovine.
• Prevara sa gubitkom zaliha/požarom.
• Kućni ljubimci nisu bili prisutni u vreme požara.
• Gubici uključuju stare ili neprodajne zalihe ili ilegalne hemikalije i materijale.
• �Osiguranik ili osiguranikovo preduzeće ima finansijske poteškoće (bankrot 

ili zaplenu).
• �Istraga otkriva da nema ostataka nezapaljivih predmeta iz imovine (novčići, 

kolekcije oružja ili nakit).
• Požar se dogodio noću posle 23:00.
• Vatrogasna služba izveštava da je uzrok zapaljiv, sumnjiv ili nepoznat.
• Gubitak zaliha/provala i krađa.

21  http://www.fbi.gov/stats-services/publications/insurance-fraud, 2.2.2025.
22  Investigating Insurance Fraud: A $30-Billion-a-Year Racket, https://www.fbi.gov/news/stories/investi-
gating-insurance-fraud, 3.5.2026.
23  Indicators of Property Fraud: Individuals & Professionals Involved/Circumstances & Documents Detec-
tion -The First Line of Defence, file:///C:/Users/Sdoku/OneDrive/Desktop/Property%20Fraud%20(1%20
of%203)2021.pdf.
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• �Komercijalni gubici se javljaju na mestu gde je malo ili nimalo bezbed-
nosnih mera.

• Proces gubitka zaliha/potraživanja.
• �Izgubljene zalihe osiguranika se značajno razlikuju od izveštaja o krivičnom 

delu policijske uprave.
• Osiguranik dostavlja račun(e) bez logotipa prodavnice (prazan račun).
• Osiguranik dostavlja dva različita računa sa istim rukopisom ili fontom.
• Osiguranik dostavlja jedan račun sa različitim rukopisom ili fontom.
Pranje novca se često naziva „prljavom malom tajnom“ finansijskog sveta.24 

Smith25 ističe da uobičajene šeme koje se koriste za pranje novca uključuju shell kom-
panije, ofšor račune, kockanje, kriptovalute, transakcije sa neobičnim karakteristikama, 
politički eksponirane osobe (Politically Exposed Person - PEP26), geografski rizik, nejasno 
krajnje korisno vlasništvo i iznenadne promene u uputstvima. Globalni finansijski 
sistem je postao međusobno povezaniji. Javno „imenovanje i sramota“, primoralo je 
pored ostalog, i osiguravajuće kompanije da poboljšaju svoje komplajans sisteme i 
ulažu u nove tehnologije koje mogu da otkriju i potencijalno spreče pranje novca.27 
Promena sa reaktivnog na proaktivni način u upravljanju rizikom od pranja novca i 
finansiranja terorizma, postala je neminovnost u ovom veoma dinamičnom okruženju.

III PRANJE NOVCA U INDUSTRIJI OSIGURANJA

Sa opšteg stanovišta, „pranje novca je termin koji se koristi za opisivanje 
šeme u kojoj kriminalci pokušavaju da prikriju identitet, originalno vlasništvo i odre-
dište novca koji su stekli kriminalnim ponašanjem”.28 Pranje novca često uključuje 
složeni niz transakcija i brojne finansijske institucije iz mnogih oblasti. Nebankarski 
finansijski elementi, kao što su razmene novca, usluge unovčavanja čekova, osigu-
ravajuće kompanije, posrednici i trgovci, takođe se sve više koriste kao instrumenti 
pojedincima koji se bave pranjem novca.

24  Sven Stumbauer, “Basics of Anti-Money Laundering Compliance”, The Next Wave of Global Anti-Money 
Laundering Enforcement, Palgrave Macmillan, Cham, 2024, 21-26.
25  Dunan Smith, “Common Money Laundering Schemes and Red Flags or Warnings of It”, Money Laundering, 
Terrorist Financing and Virtual Assets: Cases and Materials, Springer, Cham 2024, 35-46.
26  Politički eksponirana osoba (PEP) je osoba kojoj je poverena ili je poverena istaknuta funkcija. Mnogi 
među njima zauzimaju položaje koji se mogu zloupotrebiti u svrhu pranja nezakonitih sredstava ili 
drugih prestupnih dela kao što su korupcija ili podmićivanje. FATF Guidance: Politically Exposed Persons 
(Recommendations 12 and 22). https://www.fatf-gafi.org/en/publications/Fatfrecommendations/Peps-
r12-r22.html, 12.3.2026.
27  S. Stumbauer. 
28  M. Lijuan, “Anti-Money Laundering”, Dictionary of Contemporary Chinese Economics (ed. Hong Yinxing), 
Springer, Singapore, 2025.
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Pranje novca putem osiguravajućih institucija služi za prikrivanje porekla i 
prirode nezakonitih prihoda, kao i dobiti stečenih kupovinom, izmenom i predajom 
polisa osiguranja i podnošenjem zahteva za osiguranje kako bi se sprečilo praćenje 
od strane nadležnih.29 Osiguravajuće institucije u velikoj meri korišćene od strane 
perača novca, te je logično postaviti pitanje, zbog čega su one za njih privlačne. 
Razni su razlozi za to, ali uopšteno govoreći, karakteristike osiguravajuće delatnosti 
i relativno slabo mešanje pravnog sistema na ovom tržištu jesu ključne odrednice. 

Načini pranja novca uključuju šverc gotovine, korišćenje banaka ili osigura-
vajućih društava, ili korišćenje shell kompanija ili front kompanija. Danas se kriminalci 
okreću i nekretninama, lutriji, međunarodnoj trgovini, ofšor kompanijama kako bi 
prali novac. Ponekad perači novca iskorišćavaju advokate i računovođe. Sa širokom 
upotrebom elektronskog novca i interneta, kriminalci više vole da peru novac pu-
tem transakcija licem u lice. Postavlja se i pitanje da li su se perači novca okrenuli 
od banaka ka osiguravačima.

Proizvodi osiguranja, posebno u životnom osiguranju, pružaju veoma 
atraktivan i jednostavan način pranja novca. Posebno su ranjivi proizvodi životnog 
osiguranja investicionog tipa. Acharya dodaje da, iako je sektor životnog osiguranja 
veoma ranjiv, podjednako postoji rizik od pranja novca i finansiranja terorizma kroz 
opšte osiguranje, reosiguranje, posrednike i agente. 30

Prema FinCEN-u, „najznačajniji rizici pranja novca i terorizma u osiguravajućoj 
industriji nalaze se u proizvodima životnog osiguranja i anuiteta, jer takvi proizvodi 
omogućavaju klijentu da uloži velike količine sredstava u finansijski sistem i da ih 
besprekorno prebaci kako bi prikrio njihovo pravo poreklo“.31

Transakcije koje bi trebalo da privlače pažnju AML eksperata, jesu:
• velike isplate premija u gotovini,
• neuobičajene strukture polisa,
• česte promene u određivanju korisnika, i
• geografski regioni visokog rizika.
U osiguranju je bitno poći od usvajanja pristupa zasnovanog na riziku. 

Od osiguravajućih kompanija se očekuje da procene rizike od pranja novca koji se 
dovode u vezu sa povezanim poslovnim operacijama i klijentima, kao i da primene 
mere srazmerne ovim rizicima. Na primer, klijenti ili transakcije visokog rizika mogu 
zahtevati stroži CDD (radnje i mere poznavanja i praćenja klijenta - Customer due 
diligence32) i praćenje.

29  P. He, “A typological study on money laundering”. Journal of Money Laundering Control, No. 1/2010, 15–32. 
30  Acharya Suman, Money Laundering (ML) and Terrorism Financing (TF) in the Insurance Market: A 
Risk and Vulnerability, dostupno na: https://ssrn.com/abstract=2604560 or http://dx.doi.org/10.2139/
ssrn.2604560, 11. 6. 2026.
31  Financial Crimes Enforcement Network, dostupno na: https://www.fincen.gov/, 4.4.2026.
32  Postoje tri vrste mera: Pojednostavljenje radnje i mere - Primenjuju se na niskorizične klijente; Opšte radnje 
i mere - Primenjuju se na srednjerizične klijente; Pojačane radnje i mere - Primenjuju se na visokorizične klijente.
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Za uspešnu borbu protiv pranja novca važno je da svi učesnici u finansijskom 
sektoru dosledno primenjuju proveru klijenata (Know Your Customer - КYC) i praćenje i 
analizu klijenata (CDD).33 KYC i AML su snažni dopunski elementi jedno drugom i važni 
elementi za osiguravajuća preduzeća koja žele da se zaštite od prevare i finansijskog 
kriminala. Oba uključuju proveru identiteta i legitimiteta pojedinaca i organizacija 
kroz rigorozne provere. Samo po sebi, to otežava rad kriminalaca. Pored toga, AML 
provere pomažu u otkrivanju traga novca, razumevanju odakle novac dolazi i kako 
se troši, tako da organizacije mogu da osiguraju da se ne pere preko njih.34

Osiguravači mogu biti ranjivi na rizik od AML u raznim segmentima.35 Prvi 
slučaj (opšte osiguranje) je kada se kupuju predmeti visoke vrednosti gde je izvor 
prihod od kriminalnih aktivnosti, nakon čega se podnose lažni zahtvi radi nadokande 
gubitaka. Ovim se postiže da se nadoknade dobijene od strane osiguravača tretiraju 
kao čist izvor finansiranja. Drugi slučaj podrazumeva da kupuju polise jednokratne 
premije kako bi to obezbedilo priliku licima koja se bave kriminalom, što dalje povlači 
prebacivanje značajnih suma novca u ekosistem finansijskih usluga. Treći slučaj se 
odnosi na ugovore o anuitetu gde se po osnovu planova osiguranja isplaćuje redovan 
prihod u zamenu za jednokratnu isplatu u gotovini unapred. Ovom aktivnošću se 
pružu prilika da perači novca mogu da zamene deo prljavog novca za redovan tok 
legitimnih prihoda. Četvrti slučaj se odnosi na “Cooling-off” period. Ovde se radi o 
tome da finansijska regulativa zahteva od osiguravača da ponude povraćaj plaćenih 
premija ako osiguranik odluči da otkaže u određenom roku nakon kupovine osigura-
nja. Takvi povraćaji efikasno pružaju peračima novca čist izvor finansiranja. Peti slučaj 
se odnosi na klazule o predaji. Naime, mnoge polise osiguranja, uključujući planove 
štednje, nude osiguranicima mogućnost prevremene predaje, iako je to obično uz 
finansijski trošak. Za perače novca, ove klauzule pružaju sredstvo za obezbeđivanje 
isplate legitimnih sredstava, čak i ako su započeli polisu prljavim novcem. Sledeće, 
kod šestog slučaja se radi o prodaji polisa. Naime, za mnoge polise osiguranja sada 
postoji prosperitetno – i sasvim legitimno – sekundarno tržište gde se pokriće može 
prodati, a to je dobra opcija za perače novca jer mogu, da prodaju svoju polisu za 
paušalnu sumu koja dolazi iz legitimnih izvora. 

Još jedan slučaj je poznat (sedmi po redu), gde je reč o polisi kredita. Po-
znato je da su neki osiguravači voljni da daju kredite uz vrednost planova životnog 
osiguranja značajne vrednosti, uz obavezu da se ovaj plan tretira kao kolateral  
tokom procesa kreditiranja. Za perače novca je ovo jednostavan put do jednokratne 

33  Mirko Nazzari, Peter Reuter, „How well does the money laundering control system work?”, Crime and 
Justice, No. 1/2025, 67-152.
34  Zanimljivo je pomenuti praksu na Mauricijusu, gde su svaka banka i osiguravajuća kompanija morale da 
kontaktiraju svakog vlasnika bankovnog računa i polise i da ih zamole da se lično jave sa identifikacijom 
(uključujući i premijera, koji se žalio na neprijatnosti), a ukoliko se oni ne pojave, njihovi računi i polise 
dobijaju status “zamrznute”. J. Sharman. 635-656.
35  Where insurers may be vulnerable to AML risk, dostupno na: https://kyc360.com/platform, 2.2.2026.
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gotovine iz legitimnog izvora. Njima u prilog ide i činjenica da su takvi krediti manje 
praćeni u odnosu na tradicionalne kreditne proizvode. Osmi slučaj je u vezi sa kolate-
ralom, gde se planovi osiguranja takođe mogu koristiti kao obezbeđenje za tradicio-
nalnije bankarske kredite, što predstavlja još jedan izvor čistog novca. Polisa, prvobitno 
kupljena na osnovu kriminalnih prihoda, može se dalje proslediti radi otplate avansa. 
Kolateral, gde se planovi osiguranja mogu tretirati kao kao obezbeđenje za tradicional-
nije bankarske kredite, može predstavljati još jedan izvor čistog novca (deveti slučaj). U 
ovom slučaja polisa koja je finansirana iz kriminalnih prihoda može biti korišćena kao 
instrument otplate avansa. Dopunske premije (deseti slučaj) predstavljaju još jedan 
način koji perači novca primenjuju kada se na početku uspostavlja polisa osiguranja 
koju karakteriše niska početna premija koja zbog visine ne bi trebalo da privlači pažnju 
osiguravača ili regulatora. Nakon obezbeđivanja pravnog okvira polise, mogu se vršiti 
mnoge uplate kroz naknadne premije kako bi se izvršilo pranje novca. 

Radna grupa za finansijske akcije (FATF) sve je više zabrinuta zbog izloženosti 
sektora osiguranja pranju novca. Međuvladina agencija je još 2018. godine utvrdila 
svoj pristup osiguranju zasnovan na riziku. Princip ovog pristupa je da procene 
rizika od pranja novca treba da odražavaju prirodu, veličinu i složenost poslovanja: 
od jednostavne procene za manje složene osiguravače i posrednike, do složenijeg 
posla za veće grupe. Drugim rečima, rad na finansijskoj regulativi i usklađenosti treba 
da bude srazmeran, prema mišljenju FATF-a. Potrebno je imati u vidu da i smernice 
agencije takođe naglašavaju važnost preuzimanja odgovornosti višeg rukovodstva 
za politike i procese sprečavanja pranja novca. Takođe, ukazuju na šire povezane 
rizike sa kojima se sektor suočava, uključujući mogućnost da se novac povučen iz 
polisa osiguranja može koristiti za finansiranje terorizma.

FATF ne postavlja sopstvene regulatorne standarde. Umesto toga, njego-
va uloga je da podrži i informiše države članice dok sprovode regulatorne režime, 
obezbeđujući zajedničke standarde na međunarodnim tržištima. Međutim, iako ovo 
podržava saradnju između različitih zemalja i – barem donekle – informiše sličan 
regulatorni pristup, osiguravači i posrednici će morati jasno razumeti specifična 
pravila koja se primenjuju u svakoj jurisdikciji u kojoj posluju.

IV KRITIČNE TAČKE U INDUSTRIJI OSIGURANJA I PREPORUKE

Svet se brzo razvija, i na sceni se stalno pojavljuju novi akteri i načini plaćanja. 
U savremeno doba, perači novca koriste modernu nauku i tehnologiju, elektronsko 
bankarstvo i mogućnosti sajber prostora u funkciji obezbeđivanja aktivnosti što 
komplikovanijim po pitanju njihovog sprečavanja, otkrivanja i neutralizacije.36 Stoga, 
sistem za sprečavanje pranja novca i finansiranja terorizma mora da se kontinuirano 
ažurira kako bi uspeo da u najvećoj meri održi korak sa inovacijama.

36  G. Daniali, 29-38. 
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Da bi se miš uhvatio, koristi se sir, ali se postavlja pitanje na koji način je 
moguće uhvatiti pacova? “Nažalost po vlade i finansijska preduzeća, najuspešniji 
perači novca su poput pacova - i ovi pacovi dostižu nove visine kreativnosti u svojoj 
potrazi za nezakonito stečenim dobicima”.37

Za sprečavanje pranja novca (AML) su neophodni robusni protokoli, a pod 
tim se podrazumeva nekoliko stvari: prvo, temeljna provera klijenata, drugo, praćenje 
transakcija i treće, poštovanje regulatornih okvira. U tom kontekstu se ističe da su 
adekvatne interne kontrole i jaka korporativna kultura takođe važni za sprečavanje 
i otkrivanje nezakonitih aktivnosti u industriji osiguranja. Kako sve više ljudi postaje 
svesno opasnosti od pranja novca i potrebe za koordinisanim odgovorom širom 
sveta, finansijske institucije, a među njima i osiguravajuće kompanije moraju da, 
pored ostalog, koriste najsavremenije tehnologije i podstiču komplajans kulturu.

Sistemi za sprečavanje pranja novca generalno nameću pravila čiji je 
fundament – rizik. Ovi sistemi moraju stalno da vode računa o novim trendovima 
i pretnjama kako bi ostali robusni. Kontinuirano praćenje transakcija je ključno za 
otkrivanje sumnjivog ponašanja. Osiguravači bi trebalo da koriste napredne sisteme 
za analitiku i praćenje transakcija koje se odnose na sumnjivo ponašanje kako bi se 
uočili neobični obrasci. Neki od njih koji se učestalo pojavljuju u praksi, jesu iznenadni 
zahtevi osiguranika za velike štete ili višestruka plaćanja premija u kratkom periodu. 
Današnji regulatori ulažu velike napore kako bi bili korak ispred ispred najnovijih 
prevara, dok se osiguravajuće kompanije intenzivno bore kako bi osigurale da mogu 
da identifikuju i onemoguće kriminalne aktivnosti, s jedne strane, kao i da obezbede 
usluge klijentima na što efikasniji način, s druge strane.

V ZAKLJUČAK

Prevara kao forma zarađivanja novca je uvek prolazne prirode. Prevare dovode 
do toga da finansijske institucije poput banaka i osiguranja uništavaju svoju reputa-
ciju i imaju negativan uticaj na investitore. Kao i bankarski sektor, tako je i osiguranja 
postao veoma ranjiv, i oba su mete kriminalaca. Skandali sa pranjem novca mogu 
dovesti i do krivičnog gonjenja na sudu. Pranje novca i povezano finansiranje tero-
rizma i organizovanog kriminala ostaju značajni problem. Šire gledno, proces pranja 
novca ima negativne posledice po razvoj konkurentnog tržišta i zdrave ekonomije. 
Zbog svega navedenog, ističe se značajna uloga tržišta osiguranja u celini u dome-
nu borbe protiv pranja novca. Pritom treba imati u vidu da svako povećanje obima 
transakcija povlači za sobom i veći rizik od pranja novca i borbe protiv terorizma.

Osiguravači nastave da ulažu u programe za sprečavanje pranja novca, 
obučavaju svoje zaposlene. Pored toga, potrebno je i da prate najnovije trendove 

37  Laurie Newman, "Making the most of anti-money laundering systems”, Journal of Superannuation 
Management, No.2/2007, 31-34.
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pranja novca kako bi se efikasno upravljalo rizikom od pranja novca i finansiranja 
terorizma. Pranje novca i korišćenje prihoda od kriminala su aktivnosti duboko utka-
ne u ekonomske, političke i društvene probleme nove ere, tako da je ovom pitanju 
potrebno posvetiti još veću pažnju od strane, kako regulatora, tako i akademske za-
jednice, posebno u delu koji se odnosi na razvoj novih modela za efikasno upravljanje 
rizikom od pranja novca, kako u nacionalnim okvirima, tako i na globalnom nivou.
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represent a significant risk channel that requires ongoing improvement of control 
and supervisory systems.

Keywords: insurance, risk, money laundering, compliance.
JEL Classification: G22, K42, G18. 

I INTRODUCTION

Money laundering (ML; or “blanqueo” in Spanish, “blanchiment” in French, 
“riciclaggio” in Italian, and similar terms in other languages) is widely understood 
as the process of concealing the criminal origin of assets and investments or the 
illegal nature of financial transactions.4 It represents the process of generating large 
amounts of capital acquired through unlawful or unethical activities associated with 
serious criminal offenses such as drug trafficking, organized crime, terrorism, and 
similar crimes.5 According to another definition, money laundering may be defined 
as a technique used by criminals to conceal the origin of illicit proceeds with the 
intention of enjoying their “cleaned” money without interference from either rival 
criminal groups or law enforcement authorities.6 

As noted above, money laundering can be defined in different ways de-
pending on the source. Although the definitions used by various regulatory bodies, 
criminal laws, and law enforcement agencies are all valid, each focuses primarily 
on its own area of concern, whether criminal aspects, accounting aspects, or the 
unlawful nature of the activities involved.

Internet-based money laundering is so complex that it is often difficult to 
determine where it actually takes place. It is also challenging to identify the autho-
rity responsible for investigating and prosecuting transnational criminal activities.7

Criminals engage in money laundering activities in order to obstruct investi-
gations and avoid criminal prosecution. The precise definition of money laundering 
varies across jurisdictions. Money laundering transforms illegal money (illicit funds) 
into assets that appear legitimate. It can be viewed as a complex process consisting 
of three stages: placement, layering, and integration of illicit proceeds (Figure 1). 

4  Ernesto Ugo Savona, Michale De Feo, “International money laundering trends and prevention/control 
policie.”, Responding to Money Laundering: International Perspectives (ed. E. Savona), Harwood Academic, 
Amsterdam, 1997, 9-71.
5  Ayush Kumar et al.. "Fraud Detection in Anti-money Laundering System Using Machine Learning Tech-
niques", Proceedings of the International Conference on Paradigms of Computing, Communication and Data 
Sciences. Algorithms for Intelligent Systems (ed. Mayank Dave et al.) Springer, Singapore, 2020.
6  Jeffrey Simser, “Money Laundering: Emerging Threats and Trends”, Journal of Money Laundering Control, 
No. 1/2012, 41-54.
7  Ping He, “A typological study on money laundering”, Journal of Money Laundering Control, No. 1/2010, 15–32.
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Although it is an ancient phenomenon, money laundering was first criminalized 
only in 1986.8 

Figure 1. Basic Stages of the Money Laundering Process5
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8 J. C. Sharman. “Power and discourse in policy diffusion: anti-Money laundering in developing states, 
International Studies Quarterly, Vol. 52, No. 3, 635-656. 
9 Snežana Knežević, Factors Affecting the Quality of Financial Reporting in Insurance Companies. Paper 
presented at the 42nd Symposium of the Association of Accountants and Auditors of Serbia, Zlatibor, Serbia, 411–
427. 

Source: �Elizabeth Vallery Mulig, Murphy Smith, “Understanding and preventing money 
laundering”, Internal auditing, No. 5/2008, 22-25. 

Money laundering is frequently associated with narcotics trafficking, cor-
ruption, prostitution, illegal arms trading, tax evasion, and terrorist financing. The 
process of identifying and combating such activities is referred to as Anti-Money 
Laundering (AML). Illicit assets may take the form of insurance policies, bank deposits, 
or real estate. Money laundering activities are not limited to financial institutions, 
as non-financial sectors such as travel agencies, the real estate industry, casinos, 
and gambling operations are also increasingly used for laundering illicit funds. The 
nature of money laundering in the insurance industry, however, differs from that 
observed in other sectors. The insurance sector is primarily composed of insurance 
companies, insurance agencies, brokers, and reinsurers. The specific characteristics 
of insurance companies stem from the fundamental nature of their operations and 
the risks inherent in their business activities.9 

  8  Jason Sharman. “Power and discourse in policy diffusion: anti-Money laundering in developing states”, 
International Studies Quarterly, No. 3/2008, 635-656.
  9  Snežana Knežević, “Factors Affecting the Quality of Financial Reporting in Insurance Companies”, Paper 
presented at the 42nd Symposium of the Association of Accountants and Auditors of Serbia, Zlatibor, 
Serbia, 411–427.



278� |2/2026

S. Milojević, S. Knežević, A. Mitrović: Money Laundering  
in the Insurance Industry

For anti-money laundering efforts to be effective, an environment that 
encourages honest and transparent reporting must exist. Legal authorities, poli-
cymakers, and the public must provide adequate support. In its efforts to promote 
such an environment, the International Federation of Accountants (IFAC) encoura-
ges its member bodies to establish collaborative relationships with legislative and 
regulatory authorities at both the corporate and governmental levels.

On a global scale, money laundering imposes substantial costs on the 
world economy by undermining the efficient functioning of national economies and 
fostering poor economic policies. As a result, financial markets gradually become 
corrupted, public confidence in the international financial system is weakened, and 
negative consequences arise for global economic growth. For these reasons, concerns 
regarding money laundering originate from numerous directions.10

Money laundering represents a systemic risk to the financial and economic 
sectors, as well as to the national security of all countries.11 Numerous domestic 
and international organizations are engaged in combating money laundering. The 
United States has enacted several stringent anti-money laundering laws, including:

• The Anti-Drug Abuse Act of 1988;
• The Crime Control Act of 1990;
• The Annunzio-Wylie Anti-Money Laundering Act of 1992;
• The Money Laundering Suppression Act of 1994;
• The Antiterrorism Act of 1995;
• �New reporting requirements for financial institutions were introduced in 

1996; and
• The USA PATRIOT Act (USAPA) of 2001.
International efforts to combat money laundering are reflected in the ac-

tivities of the World Bank, international agreements, and the Financial Action Task 
Force (FATF). The World Bank promotes measures aimed at preventing or slowing 
the flow of illicit funds into emerging markets. International initiatives include the 
Vienna Convention, the 1990 Council of Europe Convention, the Basel Statement of 
Principles, European Union Directives, and resolutions issued by the International 
Organization of Securities Commissions (IOSCO).12

The evolution of various regulations and amendments introduced by 
regulators has been inevitable, given the exposure of insurers to increasingly sop-
histicated methods and mechanisms of financial crime. A key role in establishing 
internationally harmonized anti-money laundering and counter-terrorist financing 

10  Helsingin Sanomat. Criminals Rush for Euros. Helsinki, Finland, 2001.
11  Oleg Reznik, Maryna Utkina, Olha Bondarenko, „Financial intelligence (monitoring) as an effective way 
in the field of combating money laundering”, Journal of Money Laundering Control, No. 1/2023, 94-105.
12  Elizabeth Vallery Mulig, Murphy Smith, “Understanding and preventing money laundering”, Internal 
auditing, No. 5/2008, 22-25. 
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(AML/CFT) standards is played by the Financial Action Task Force (FATF). FATF develops 
and promotes international AML/CFT standards, fosters the political commitment 
necessary for the implementation of regional and national regulatory reforms, and 
evaluates the effectiveness of measures adopted by individual countries. 

In Serbia, the primary AML/CFT legislation is the Law on the Prevention of 
Money Laundering and Terrorist Financing.13 This law prescribes the actions and me-
asures undertaken to prevent and detect money laundering and terrorist financing. 
In addition, it regulates the jurisdiction of the Administration for the Prevention of 
Money Laundering and the responsibilities of other authorities involved in imple-
menting the provisions of the Law, including oversight of its application. Pursuant to 
Article 4 of the Law, obliged entities include insurance companies licensed to conduct 
life insurance business, insurance brokerage companies engaged in life insurance 
intermediation, insurance agency companies, and insurance agents authorized to 
perform life insurance activities, except for those whose activities are legally carried 
out under the responsibility of an insurance company.

FATF identifies several warning signs that may alert companies to potential 
money laundering activities and groups them into several categories:

Table 1. Red Flags (Indicators of Potential Money Laundering)
Red Flag Category Example

Customer Behavior The customer is excessively secretive or avoids 
providing information regarding their identity.

Source of Funds The customer uses multiple bank accounts 
without a justified business reason.

Unnecessary Use of Legal Professionals 
or Complex Legal Structures

The customer engages a law firm to establish 
multiple offshore companies and trusts in differ-
ent jurisdictions.

Nature of the Engagement
The customer participates in transactions 
that are inconsistent with their usual business 
activities.

Geographic Risk

The customer originates from, or conducts busi-
ness with, a jurisdiction known for high levels 
of corruption, weak anti-money laundering 
enforcement, or international sanctions.

Source: Adapted from FATF Guidance.
 
A suspicious transaction is any intended or completed transaction for which 

an employee knows or has reasonable grounds to suspect that the property or funds 
originate from a predicate money laundering offense or are related to terrorist financing.  

13  Law on the Prevention of Money Laundering and Terrorist Financing, Official Gazette of the Republic of 
Serbia, Nos. 113/2017, 91/2019, 153/2020, 92/2023, 94/2024, and 19/2025.
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Drug trafficking is the principal predicate offense for money laundering, and the 
risk of money laundering varies depending on the level of drug-related activity.14

Any bank employee, regardless of position, who identifies grounds for 
suspicion of money laundering or terrorist financing should immediately notify the 
designated local anti-money laundering officer, who is responsible for providing 
professional assistance in assessing the suspicion.

There are numerous general warning indicators of potential money laun-
dering. Some additional examples include:

• �The customer makes detailed inquiries with professionals regarding met-
hods of avoiding the reporting of transactions to the Financial Intelligence 
Unit (FIU);

• The customer displays signs of fear or nervousness;
• �The customer possesses unusually extensive knowledge of anti-money 

laundering and counter-terrorist financing regulations and requirements;
• �Control over funds in the same account is granted to one or more indivi-

duals who clearly have no legitimate relationship with the account holder;
• �A business relationship is established with a legal entity known to share 

the same registered office and legal representative as another legal entity;
• �No logical connection can be identified between the transactions perfor-

med and the customer’s business activities;
• �The customer conducts cash and non-cash transactions in amounts slightly 

below the reporting threshold applicable to the Financial Intelligence Unit;
• �The customer deposits unusually large amounts of cash that are dispro-

portionate to their normal business activities;
• �The customer uses a business account in a manner inconsistent with the 

purpose for which the account was opened;
• �The customer accesses a safe deposit box immediately before or after 

conducting a cash-related transaction;
• �The business relationship is established by an individual or legal entity 

that may be linked to a terrorist organization.
Particular emphasis should be placed on the importance of harmonizing 

cyberspace and e-government systems across related institutions, including banks, 
stock exchanges, insurance companies, national civil registration authorities, pro-
perty and document registration agencies, and business registration authorities, in 
order to strengthen efforts to combat electronic money laundering. Government 
officials should seriously consider developing updated legislation and regulati-
ons, strengthening infrastructure, fostering public acceptance, and enhancing  

14  J. Simser, 41–54. 



2/2026|� 281

S. Milojević, S. Knežević, A. Mitrović: Money Laundering  
in the Insurance Industry

international cooperation.15 The increasing integration of global financial systems 
and the removal of barriers to the free movement of capital create favorable condi-
tions for criminal organizations engaged in money laundering. These developments 
facilitate the laundering of illicit proceeds and make financial tracking more difficult. 
It is well known that fraudulent insurance claims have long represented one of the 
most common forms of abuse within the insurance industry. Given the continuou-
sly growing volume of financial transactions, the insurance sector has increasingly 
been used by money launderers to legitimize proceeds derived from criminal  
activities.

The remainder of this paper is organized as follows. Section 2 examines 
insurance fraud and the phenomenon of money laundering. Section 3 discusses 
the specific characteristics of money laundering within the insurance industry. 
Section 4 identifies critical issues within the insurance sector and provides relevant 
recommendations, while Section 5 concludes the paper.

II INSURANCE FRAUD AND THE PHENOMENON  
OF MONEY LAUNDERING 

According to Black’s Law Dictionary,16 fraud is defined as “a knowing misre-
presentation of the truth or concealment of a material fact to induce another person 
to act to his or her detriment.” The four essential elements of fraud are: (1) a false 
representation concerning (2) a material fact that is (3) intentionally made with (4) 
the intent to deceive. Today, fraud is prevalent across all sectors of the economy, 
including banking and financial services, insurance, telecommunications, retail, 
transportation, and government organizations, differing in both scale and comple-
xity.17 Insurance fraud represents a significant challenge for insurance companies, 
as it results in financial losses, market destabilization, and a loss of customer con-
fidence. In order to protect individual insurance companies on the one hand and 
ensure the sustainability of the insurance industry on the other, effective fraud risk 
management is essential.18 

For the criminal offense of money laundering to exist, there must first be 
a predicate offense. Money laundering cannot be considered independently of the 
predicate crime that generates the assets subsequently laundered. In this context, 

15  Ghorban Daniali, “E-money laundering prevention”, New Marketing Research Journal, Special Issue, 
2014, 29-38.
16  Bryan A. Garner, Black’s Law Dictionary, Thomson West, Eagan, 2019.
17  Girish Keshav Palshikar, “Detecting Frauds and Money Laundering: A Tutorial", Big Data Analytics (eds. 
Srinath Srinivasa, Sameep Mehta), Springer, Cham, 2014.
18  Stefan Milojević, Snežana Knežević, Vladimir Šebek, „Upravljanje rizikom od prevara u osiguranju“, 
Tokovi osiguranja, No. 4/2024, 938-961.
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the 6th Anti-Money Laundering Directive (6AMLD)19 provides a harmonized list of 
predicate offenses which, in addition to traditional money laundering-related crimes 
such as drug trafficking, human trafficking, illicit arms trafficking, corruption, and 
fraud, also include tax offenses, environmental crime, and cybercrime. Fraud is one 
of the most common predicate offenses leading to money laundering. Since finan-
cial institutions typically maintain both fraud investigation units and anti-money 
laundering units, it is logical that these two functions operate in close coordination 
and alignment.20 The term FRAML is commonly used to describe the integration of 
fraud prevention and anti-money laundering activities (FRAUD + AML).

Two important questions arise in this context: who commits insurance fraud, 
and what forms of fraud are most prevalent within the insurance industry? According 
to an FBI report,21 The U.S. insurance industry loses approximately USD 40 billion 
annually to fraud in the non-health insurance sector alone. Common perpetrators 
of insurance fraud include dishonest policyholders, individuals employed within the 
insurance industry (such as agents, brokers, and company executives), as well as loosely 
organized networks of corrupt medical professionals and attorneys who use their 
expertise to circumvent anti-fraud measures implemented by insurance companies.22

Numerous forms of fraud are present within the insurance industry. Custo-
mers willing to accept unfavorable policies, the involvement of undisclosed parties, 
exaggerated claims, and false or fraudulent claims are among the most common 
forms of insurance fraud. Claims involving fabricated deaths or alleged memory 
loss are frequent forms of fraud in life insurance. Other fraudulent practices include 
premium non-payment, disproportionate commissions, insurance policies issued 
by non-existent companies, unreliable medical documentation, backdated policies, 
extortion through document falsification, and even kidnapping and murder schemes 
associated with insurance benefits.

According to the National Insurance Crime Bureau (NICB), general indicators of 
insurance fraud related to inventory and property losses may include the following:23

• Inventory loss/property fraud;
• The insured has recently separated or divorced;
• Invoices are submitted weeks or months after the work was performed;

19  Directive (EU) 2018/1673 of the European Parliament and of the Council of 23 October 2018 on combating
money laundering by criminal law. available at: https://eur-lex.europa.eu/eli/dir/2018/1673/oj/eng, 
accessed 3.3.2026.
20  Kelvin Sullivan, "Fraud and Anti-Money Laundering. In: Anti-Money Laundering in a Nutshell", Anti-Mo-
ney Laundering in a Nutshell: Awareness and Compliance for Financial Personnel and Business Managers (ed. 
Kevin Sulivan), Apress, Berkeley, CA, 2023, 219-229.
21  http://www.fbi.gov/stats-services/publications/insurance-fraud, accessed 2.2.2026.
22  Investigating Insurance Fraud: A $30-Billion-a-Year Racket, available at: https://www.fbi.gov/news/
stories/investigating-insurance-fraud, accessed 3.5.2026.
23  Indicators of Property Fraud: Individuals & Professionals Involved/Circumstances & Documents De-
tection -The First Line of Defence.
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• �The policy is cancelled shortly after a claim is filed, often due to non-pa-
yment of premiums;

• �Reported losses are inconsistent with the insured’s occupation and/or 
income;

• Losses involve substantial amounts of cash;
• Inventory loss/fire-related fraud;
• Pets were not present at the time of the fire;
• �Losses involve old, obsolete, unsellable inventory or illegal chemicals and 

materials;
• �The insured or the insured’s business is experiencing financial difficulties 

(bankruptcy or foreclosure);
• �The investigation reveals no remains of non-combustible items allegedly 

lost in the incident (coins, firearms collections, jewelry, etc.);
• �The fire occurred late at night, after 11:00 p.m.;
• �Fire department reports indicate that the cause of the fire was incendiary, 

suspicious, or undetermined;
• Inventory loss resulting from burglary or theft;
• Commercial losses occur at locations with little or no security measures;
• Claim-related inventory loss processes;
• The insured’s reported inventory losses differ significantly from police reports;
• The insured submits receipts without a store logo (blank receipts);
• �The insured submits two different receipts displaying identical handwri-

ting or fonts;
• �The insured submits a single receipt containing multiple handwriting 

styles or fonts.
Money laundering is often referred to as the “dirty little secret” of the financial 

world.24 Smith (2024)25 notes that common money laundering schemes include shell 
companies, offshore accounts, gambling activities, cryptocurrencies, transactions 
with unusual characteristics, and politically exposed persons (PEPs),26 geographic risk 
factors, opaque beneficial ownership structures, and sudden changes in transaction 
instructions. The global financial system has become increasingly interconnected. 
Public exposure and reputational pressure have compelled insurance companies, 
among other financial institutions, to strengthen their compliance systems and 

24  Sven Stumbauer, “Basics of Anti-Money Laundering Compliance”, The Next Wave of Global Anti-Money 
Laundering Enforcement, Palgrave Macmillan, Cham, 2024, 21-26.
25  Dunan Smith, “Common Money Laundering Schemes and Red Flags or Warnings of It”, Money Laundering, 
Terrorist Financing and Virtual Assets: Cases and Materials, Springer, Cham 2024, 35-46.
26  A Politically Exposed Person (PEP) is an individual who is or has been entrusted with a prominent public 
function. Many such individuals occupy positions that may be abused for the purpose of laundering illicit 
funds or engaging in other unlawful activities, such as corruption or bribery. Reference: Financial Action 
Task Force (FATF). Guidance: Politically Exposed Persons (Recommendations 12 and 22). Available at: 
https://www.fatf-gafi.org/en/publications/Fatfrecommendations/Peps-r12-r22.html, accessed 12.3.2026.
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invest in new technologies capable of detecting and potentially preventing money 
laundering activities.27 Consequently, the transition from a reactive to a proactive 
approach in managing money laundering and terrorist financing risks has become 
a necessity in today’s highly dynamic environment.

III MONEY LAUNDERING IN THE INSURANCE INDUSTRY

From a general perspective, “money laundering is a term used to describe 
a scheme in which criminals attempt to conceal the identity, original ownership, 
and destination of money obtained through criminal activity.”28 Money laundering 
frequently involves a complex series of transactions and numerous financial institu-
tions operating across different sectors. Non-bank financial entities, such as currency 
exchange services, check-cashing businesses, insurance companies, intermediaries, 
and merchants, are increasingly being used as instruments by individuals engaged 
in money laundering activities.

Money laundering through insurance institutions serves to conceal the 
source and nature of illicit proceeds, as well as profits generated through the purc-
hase, modification, surrender of insurance policies, and the submission of insurance 
claims, thereby preventing effective tracing by authorities.29 Insurance institutions 
have been extensively utilized by money launderers, raising the question of why they 
are particularly attractive for such purposes. Although there are numerous reasons, 
the key determinants generally lie in the characteristics of insurance operations and 
the relatively limited intervention of legal authorities within this market.

Methods of money laundering include cash smuggling, the use of banks or 
insurance companies, and the establishment of shell companies or front companies. 
Today, criminals also rely on real estate transactions, lotteries, international trade, and 
offshore companies to launder illicit funds. In some cases, money launderers exploit 
the services of lawyers and accountants. With the widespread adoption of electronic 
money and internet-based financial services, criminals have adapted their strategi-
es accordingly. Consequently, an important question arises as to whether money 
launderers have shifted part of their activities from banks to insurance companies.

Insurance products, particularly life insurance products, provide a highly 
attractive and relatively simple mechanism for money laundering. Investment-lin-
ked life insurance products are especially vulnerable. Acharya (2015)30 further notes 

27  S. Stumbauer. 
28  M. Lijuan, “Anti-Money Laundering”, Dictionary of Contemporary Chinese Economics (ed. Hong Yinxing), 
Springer, Singapore, 2025.
29  H. Ping, 15–32.  
30  Acharya Suman,  Money Laundering (ML) and Terrorism Financing (TF) in the Insurance Market: A 
Risk and Vulnerability, available at: https://ssrn.com/abstract=2604560 or http://dx.doi.org/10.2139/
ssrn.2604560, 11. 6. 2026.
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that although the life insurance sector is highly exposed, significant risks of money 
laundering and terrorist financing are also present in general insurance, reinsurance, 
insurance intermediaries, and insurance agents.

According to the Financial Crimes Enforcement Network (FinCEN),31 “The 
most significant money laundering and terrorist financing risks within the insurance 
industry are associated with life insurance and annuity products, as these products 
enable customers to place substantial amounts of funds into the financial system 
and transfer them seamlessly in order to conceal their true origin.”

Transactions that should attract the attention of AML professionals include:
• Large premium payments made in cash;
• Unusual policy structures;
• Frequent changes in beneficiary designations; and
• Transactions involving high-risk geographic regions.
Within the insurance sector, it is essential to adopt a risk-based approach. 

Insurance companies are expected to assess money laundering risks associated with 
their business operations and customers and to implement measures proportionate 
to those risks. For example, high-risk customers or transactions may require enhanced 
Customer Due Diligence (CDD)32 and closer monitoring.

For the successful prevention of money laundering, it is important that all 
participants in the financial sector consistently apply Know Your Customer (KYC) 
procedures as well as customer monitoring and Customer Due Diligence (CDD)33 
measures. KYC and AML are powerful complementary mechanisms and essential 
components for insurance companies seeking to protect themselves from fraud 
and financial crime. Both involve verifying the identity and legitimacy of individu-
als and organizations through rigorous screening procedures. In itself, this makes 
it considerably more difficult for criminals to operate. Furthermore, AML controls 
help trace the movement of funds, identify their origin, and understand how they 
are used, enabling organizations to ensure that they are not being exploited for 
money laundering purposes.34

31  Financial Crimes Enforcement Network, available at: https://www.fincen.gov/, 4.4.2026.
32  There are three categories of measures applied within the anti-money laundering framework. Sim-
plified Due Diligence (SDD) measures are applied to low-risk customers, Standard Due Diligence (CDD) 
measures are applied to medium-risk customers, while Enhanced Due Diligence (EDD) measures are 
reserved for high-risk customers.
33  Mirko Nazzari, Peter Reuter, „How well does the money laundering control system work?”, Crime and 
Justice, No. 1/2025, 67-152.
34  An interesting example can be found in Mauritius, where every bank and insurance company was 
required to contact all account holders and policyholders and request that they appear in person with 
identification documents. This requirement applied even to the Prime Minister, who publicly complained 
about the inconvenience. Failure to comply resulted in accounts and insurance policies being classified 
as “frozen.” J. Sharman. 635-656.
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Insurers may be vulnerable to AML risks in various segments of their ope-
rations.35 The first case (general insurance) occurs when high-value assets purcha-
sed with proceeds derived from criminal activities are insured and subsequently 
used as the basis for fraudulent claims for compensation. In this way, indemnities 
paid by insurers are transformed into a seemingly legitimate source of funds. The 
second case involves the purchase of single-premium insurance policies, which 
provide individuals engaged in criminal activities with an opportunity to transfer 
substantial amounts of money into the financial services ecosystem. The third case 
relates to annuity contracts, under which insurance plans provide a regular stream 
of income in exchange for an upfront lump-sum cash payment. This arrangement 
enables money launderers to convert part of their illicit funds into a steady flow 
of legitimate income. The fourth case concerns the cooling-off period. Financial 
regulations often require insurers to refund premiums if a policyholder decides to 
cancel a policy within a specified period after its purchase. Such refunds effectively 
provide money launderers with a legitimate source of funds. The fifth case relates 
to surrender clauses. Many insurance policies, including savings plans, allow poli-
cyholders to surrender their contracts before maturity, although this usually involves 
a financial penalty. For money launderers, such clauses provide a mechanism for 
obtaining legitimate funds even when the policy was originally purchased using 
illicit proceeds. The sixth case involves policy sales. Many insurance products now 
have a thriving—and entirely legitimate—secondary market where coverage can 
be sold. This represents an attractive option for money launderers because they 
can sell their policies for a lump-sum payment originating from legitimate sources. 
The seventh case concerns policy loans. Some insurers are willing to grant loans 
secured by the value of life insurance policies, provided that the policy serves as 
collateral throughout the lending process. For money launderers, this represents a 
straightforward means of obtaining a lump sum of cash from a legitimate source. 
This opportunity is further enhanced by the fact that such loans are often subject 
to less scrutiny than traditional lending products. The eighth case relates to collate-
ralization, whereby insurance policies may also be used as security for conventional 
bank loans, thereby creating another source of apparently legitimate funds. A policy 
originally purchased using criminal proceeds may subsequently be assigned to repay 
an advance. Collateralization, where insurance policies serve as security for traditional 
banking loans, may also constitute another source of clean money (the ninth case). 
In such circumstances, a policy financed through criminal proceeds may be used as 
an instrument for loan repayment. Additional premium payments (the tenth case) 
represent another method commonly employed by money launderers. Initially, 
an insurance policy is established with a low premium that, due to its small value,  

35  Where insurers may be vulnerable to AML risk, available at: https://kyc360.com/platform, 2.2.2026.
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is unlikely to attract the attention of insurers or regulators. Once the legal framework 
of the policy has been established, multiple subsequent premium payments may 
be made in order to launder illicit funds.

The Financial Action Task Force (FATF) has become increasingly concerned 
about the exposure of the insurance sector to money laundering risks. As early as 
2018, the intergovernmental organization established its risk-based approach for the 
insurance industry. The underlying principle of this approach is that money launde-
ring risk assessments should reflect the nature, size, and complexity of the business, 
ranging from relatively simple assessments for smaller insurers and intermediaries 
to considerably more sophisticated frameworks for larger insurance groups. In other 
words, according to FATF, regulatory compliance and financial supervision efforts 
should be proportionate to the level of risk involved. It should also be noted that FATF 
guidance emphasizes the importance of senior management assuming responsibility 
for anti-money laundering policies and procedures. Furthermore, the guidance hig-
hlights broader risks facing the sector, including the possibility that funds withdrawn 
from insurance policies may ultimately be used to finance terrorist activities.

FATF does not establish its own regulatory standards. Rather, its role is to 
support and guide member states in implementing regulatory regimes while pro-
moting common standards across international markets. Although this facilitates 
cooperation among different countries and, to some extent, encourages a harmoni-
zed regulatory approach, insurers and intermediaries must clearly understand and 
comply with the specific rules applicable in every jurisdiction in which they operate.

IV CRITICAL ISSUES IN THE INSURANCE INDUSTRY  
AND RECOMMENDATIONS

The world is evolving rapidly, and new market participants and payment 
methods are constantly emerging. In the modern era, money launderers make use of 
advanced science and technology, electronic banking, and the opportunities provided 
by cyberspace to make their activities increasingly difficult to prevent, detect, and 
neutralize.36 Consequently, anti-money laundering and counter-terrorist financing 
systems must be continuously updated in order to keep pace with ongoing innovations.

To catch a mouse, one uses cheese; however, the question remains how 
to catch a rat. As Newman (2007) aptly noted, “Unfortunately for governments and 
financial institutions, the most successful money launderers are like rats—and these 
rats continue to reach new heights of creativity in their pursuit of illicit gains.”37

36  G. Daniali, 29-38. 
37  Laurie Newman, “Making the most of anti-money laundering systems”, Journal of Superannuation 
Management, No. 2/2007, 31-34.
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Robust anti-money laundering (AML) protocols are essential. These protocols 
encompass several key elements: first, thorough customer due diligence; second, 
transaction monitoring; and third, compliance with regulatory requirements. In this 
context, it should be emphasized that adequate internal controls and a strong cor-
porate culture are also critical for preventing and detecting illegal activities within 
the insurance industry. As awareness of the dangers of money laundering and the 
need for a coordinated global response continues to grow, financial institutions, 
including insurance companies, must employ state-of-the-art technologies and 
foster a strong compliance culture.

Anti-money laundering systems are generally based on a risk-oriented 
approach. Such systems must continuously adapt to emerging trends and threats in 
order to remain effective and resilient. Ongoing transaction monitoring is essential 
for identifying suspicious behavior. Insurers should employ advanced analytics and 
transaction-monitoring systems capable of detecting unusual patterns. Common 
examples encountered in practice include sudden claims for substantial losses and 
multiple premium payments made within a short period of time. Regulators today are 
making significant efforts to stay ahead of the latest fraud schemes, while insurance 
companies are striving to ensure that they can identify and prevent criminal activi-
ties on the one hand and provide efficient services to their customers on the other.

V CONCLUSION

Fraud as a means of generating income is inherently unsustainable. Fraudulent 
activities damage the reputation of financial institutions such as banks and insurance 
companies and negatively affect investor confidence. Like the banking sector, the 
insurance industry has become highly vulnerable, and both sectors have become 
attractive targets for criminals. Money laundering scandals may also result in criminal 
prosecution and legal sanctions. Money laundering and the associated financing of 
terrorism and organized crime remain significant global challenges. More broadly, 
the money laundering process has adverse consequences for the development of 
competitive markets and healthy economies. For this reason, the insurance market 
plays an important role in the overall fight against money laundering. It should also 
be recognized that every increase in the volume of financial transactions inevitably 
leads to a greater risk of money laundering and terrorist financing.

Insurers must continue investing in anti-money laundering programs and 
the training of their employees. In addition, they must closely monitor emerging mo-
ney laundering trends in order to manage money laundering and terrorist financing 
risks effectively. Money laundering and the use of proceeds derived from criminal 
activities are deeply embedded in the economic, political, and social challenges 
of the modern era. Therefore, greater attention should be devoted to this issue by 



2/2026|� 289

S. Milojević, S. Knežević, A. Mitrović: Money Laundering  
in the Insurance Industry

both regulators and the academic community, particularly in the development of 
new models for the effective management of money laundering risks at both the 
national and global levels.

Literature

• �Acharya, A., Anti-Money Laundering and Insurance Sector Risks, 2015.
• �Garner, B. A., Black’s Law Dictionary, Thomson West, 2019.
• �Daniali, G., “E-Money Laundering Prevention”, New Marketing Research 

Journal, Special Issue, 2014, 29–38.
• �Knežević, S., “Faktori kvaliteta finansijskog izveštavanja osiguravajućih 

društava.”, Proceedings of the XLII Symposium of the Association of Acco-
untants and Auditors of Serbia, Zlatibor, 2011, 411–427.

• �Lijuan, M., “Anti-Money Laundering”, Dictionary of Contemporary Chinese 
Economics (ed. H. Yinxing), Singapore, Springer, 2025.

• �Milojević, S., Knežević, S., Šebek, V., “Upravljanje rizikom od prevara u 
osiguranju?”, Tokovi osiguranja, No. 4/2024, 938–961. 

• �Mulig, E. V., & Smith, M., “Understanding and Preventing Money Laundering”, 
Internal Auditing, No. 19/2008, 22–25.

• �Nazzari, M., Reuter, P., “How Well Does the Money Laundering Control 
System Work?”, Crime and Justice, No. 1/2024, 67–152.

• �Newman, L., “Making the Most of Anti-Money Laundering Systems”, Journal 
of Superannuation Management, No. 1/2007, 31–34.

• �Palshikar, G. K., “Detecting Frauds and Money Laundering: A Tutorial", Big 
Data Analytics (eds. Srinath Srinivasa, Sameep Mehta), Springer, Cham, 2014.

• �Ping, H., “A Typological Study on Money Laundering”, Journal of Money 
Laundering Control, No. 1/2010, 15–32. 

• �Reznik, O., Utkina, M., & Bondarenko, O., “Financial Intelligence (Monitoring) 
as an Effective Way in the Field of Combating Money Laundering”, Journal 
of Money Laundering Control, No. 1/2023, 94–105.

• �Sanomat, H., Criminals Rush for Euros, Helsinki, Finland, 2001.
• �Savona, E. U., De Feo, M. A., International Money Laundering Trends and 

Prevention/Control Policies. In Responding to Money Laundering: International 
Perspectives 9–71. Amsterdam: Harwood Academic, 1997. 

• �Sharman, J. C., “Power and Discourse in Policy Diffusion: Anti-Money Laundering 
in Developing States”, International Studies Quarterly, No. 3/2008, 635–656.

• �Smith, D., Common Money Laundering Schemes and Red Flags or Warnings 
of It. In Money Laundering, Terrorist Financing and Virtual Assets: Cases and 
Materials, Cham: Springer Nature Switzerland, 2024. 



290� |2/2026

S. Milojević, S. Knežević, A. Mitrović: Money Laundering  
in the Insurance Industry

• �Stumbauer, S., Basics of Anti-Money Laundering Compliance. In The Next 
Wave of Global Anti-Money Laundering Enforcement, Cham: Palgrave Mac-
millan, 2025. 

• �Sullivan, K., “Fraud and Anti-Money Laundering. In: Anti-Money Laundering 
in a Nutshell”, Anti-Money Laundering in a Nutshell: Awareness and Compliance 
for Financial Personnel and Business Managers (ed. Kevin Sulivan), Apress, 
Berkeley, CA, 2023, 219-229.

� Preveli: autori



2/2026|� 291

Članci

UDK 368.5
10.5937/TokOsig2602291J

Prof. dr Aleksandra Jovanović 1

Doc. dr Aneta Atanasovska Cvetković 2

ODGOVORNOST U ANTICI U SLUŽBI OSIGURANJA  
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PREGLEDNI NAUČNI RAD 

Apstrakt
Pitanje o počecima osiguranja vina kao tržišnog dobra nametnulo se kao 

rezultat pokušaja razumevanja nastanka osiguravajuće polise i sklapanja ugovora 
o osiguranju u vinskom sektoru. Ovaj rad istražuje genezu i evoluciju mehanizama 
upravljanja rizikom u trgovini vinom tokom antičkog perioda. Kroz analizu primarnih 
izvora, rad prikazuje kako je vino zbog svoje visoke vrednosti i slojevitosti podstaklo 
razvoj mnoštva pravnih instituta. Istorijskim i komparativnim metodom prati se 
kontinuitet u razvoju zaštitnih mehanizama od Hamurabijevih odredbi o nadok-
nadi štete u trgovinskim karavanima, preko grčkog pomorskog zajma, do rimskog 
fenus nauticum kao prvog eksplicitnog oblika transfera rizika, te Lex Rhodia de iactu 
kao temelja solidarne odgovornosti u slučaju havarije. Autorke, međutim, kritički 
naglašavaju da se analizirani antički instituti ne mogu poistovetiti sa savremenim 
ugovorom o osiguranju – njihova pravna priroda je drugačija (ugovorna raspode-
la rizika, solidarna odgovornost, zajam). Oni predstavljaju funkcionalne preteče 
osiguranja, tačnije pravne mehanizme koji su, svaki na svoj način, odgovarali na 
istu potrebu – zaštitu od rizika u trgovini vinom. Konačno, rad pokazuje da su se ti 
mehanizmi razvijali kao odgovor na konkretne tržišne potrebe u lancu snabdevanja 
vinom, čineći interdisciplinarnu sintezu koja sistematski povezuje fragmentirane 
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dokaze u celovitu teorijsku matricu i ukazuje na antičko poreklo savremenih principa 
upravljanja rizikom.

Ključne reči: vino, Fenus nauticum, rimsko pravo, alokacija rizika, kontraktna 
odgovornost, delikt. 

I Uvod

Vino kao poljoprivredno-prehrambeni proizvod, dobijen potpunom ili deli-
mičnom alkoholnom fermentacijom svežeg grožđa, kljuka ili šire od grožđa vinskih 
sorti vinove loze,3 oduvek je predstavljalo više od pića – bio je to multidisciplinarni 
fenomen koji seže u najdublje slojeve ljudske civilizacije. Njegov trag pronalazimo 
kako u poljoprivredi i trgovini tako i u pravu, umetnosti, književnosti i religijskim 
tekstovima, što svedoči o njegovoj temeljnoj društvenoj i ekonomskoj vrednosti 
kroz istoriju. Upravo tu širinu perspektive prihvata i nauka o osiguranju, koja ističe 
kako istorija osiguranja omogućava razumevanje specifičnih povezanosti i evolucije 
pravnih i ekonomskih instituta tokom dužih vremenskih raspona.4 

Polazeći od teze da osiguranje, kao funkcionalni mehanizam upravljanja 
rizikom, nije moderna tvorevina, već je plod dugotrajne evolucije antičkih pravnih 
rešenja, ovaj rad istražuje upravo tu genezu. Ključni dokaz za takvo stanovište pruža 
analiza složenih trgovačkih praksi vezanih za jedno od najvrednijih dobara antike – vino, 
čija su proizvodnja i distribucija podsticale nastanak najranijih oblika pravne zaštite. 

Arheološki nalazi potvrđuju postojanje organizovane trgovine vinom još u 
5. milenijumu p. n. e.,5 dok otkriće velikih skladišnih posuda na lokalitetu Godin Tepe 
ukazuje na razvijenu transportnu mrežu koja je neminovno zahtevala mehanizme 
zaštite. Tu materijalnu građu nadopunjuju i prvi pisani pravni spomenici – od zakonika 
Ur-Namu i Hamurabija do kasnijih grčkih i rimskih izvora, u kojima se vino ne samo 
pominje već i detaljno reguliše, ukazujući na postepeno formiranje pravnih instituta 
koji će evoluirati u osiguranje. To dodatno potkrepljuje i ključna uloga Feničana 
kao pionira pomorske trgovine,6 koji su, osim transporta robe, razvijali rane oblike 
pomorskog prava i trgovačkih običaja, uključujući procedure nadoknade štete.7

Cilj ovog rada jeste da se kroz sistematsku analizu antičkih pravnih meha-
nizama upravljanja rizikom u trgovini vinom i njihovu komparaciju sa Rorbahovim 

3  Zakon o vinu, SL glasnik RS, br. 41/2009, 93/2012, čl. 5, st. 1, t. 4.
4  Volfgang R. Rorbah, Značaj istorije osiguranja, Tokovi osiguranja, br. 3/2018, 7.
5  Hugh Johnson, The world of wine, London, 2005, 14.
6  Maria Eugenia Aubet, The Phoenicians and the west, politics, colonies and trade, Cambridge University 
press, 1993, 146.
7  Massimo Botto, „The Phoenicians and the spread of wine in the Central west Mediterranean“, Patrimonio 
cultural de la vid y el vino, 2013, 103–131.
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stavovima, ukaže na kontinuitet između antičkih praksi i savremenih principa osi-
guranja. Primenom istorijskog i komparativnog metoda, rad nastoji da rekonstruiše 
razvoj zaštitnih mehanizama – od najranijih mesopotamskih odredaba o raspodeli 
rizika, preko grčkog pomorskog zajma, do rimskog fenus nauticum i Lex Rhodia de 
iactu kao funkcionalnih preteča savremenog osiguranja, pri čemu se nijedan od 
navedenih instituta ne poistovećuje sa ugovorom o osiguranju u njegovom savre-
menom značenju.

II Mehanizmi zaštite od rizika u trgovini vinom starog veka

1. Stari Egipat

 Da su grožđe, vinogradarstvo i vino postojali u starom Egiptu, svedoči i ot-
kriveni grob Tutankamona u kojem je pronađeno oko 36 obeleženih i neobeleženih 
amfora s vinom.8 Te amfore nisu bile samo posude za skladištenje već i prvi tragovi 
trgovine vinom. Iako je sačuvani egipatski pravni sistem bio primarno naklonjen veli-
kim faraonima, vlasnicima zemlje, vinograda na obali reke Nila i vinskim podrumima,9 
u njemu su ipak postojali i obligacioni odnosi. Taj sistem, međutim, nije poznavao 
institut osiguranja u savremenom smislu. Prisustvo pet svedoka pri sklapanju ugovora 
i stroge kazne za neispunjenje obaveza mogu se, ipak, posmatrati kao prvi koraci ka 
pravnoj zaštiti trgovačkih interesa, odnosno svojevrsni prvi oblici pravne zaštite. To, 
zajedno sa arheološkim nalazima brodova s teretom vinskih amfora u mediteranskim 
vodama i lukama, opravdava pretpostavku postojanja trgovine vinom koja je, iako 
se svodila na razmenu dobara, na neki način bila obezbeđena makar datom rečju i 
zahtevala određeni oblik zaštite od rizika transporta.10

2. Mesopotamija i Vavilonsko carstvo 

Trgovina vinom u Mesopotamiji11 predstavljala je kompleksnu ekonomsku 
aktivnost koja je zahtevala odgovarajuće načine upravljanja rizicima. Fermentisani 
sok od grožđa, dostupan samo privilegovanima, podstakao je trgovinu konkretnim 
mehanizmima – uvozio se iscrpljujućim karavanskim i rečnim putevima, čime je 

  8  H. Johnson, 21.
  9  Roderick Phillips, A short history of wine, Ecco, New York, 2002,18.
10  Ibid., 13–28.
11  Vino je u praskozorje ranih civilizacija predstavljalo luksuzno piće, sakralnog karaktera, namenjeno 
isključivo elitama i vladajućim dinastijama. Postepenom domestifikacijom vinove loze u plodnim ju-
žnim predelima Mesopotamije, vino je doživelo svojevrsnu demokratizaciju, postajući dostupno širim 
društvenim slojevima i pretvarajući se u jedan od glavnih trgovačkih proizvoda čija je ekonomska težina 
bila uporediva sa žitom i uljem. 
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Vavilon, kao prva državica, stekao epitet prve „uvozno zavisne“ kulture drevne  
civilizacije.12 

Za razliku od Egipta, Mesopotamija nam nudi prve pisane zakonske regu-
lative u istoriji čovečanstva. Ti pravni spomenici, očuvani delimično ili u celosti kroz 
hiljade godina, predstavljaju neprocenjiv izvor13 za razumevanje početnih oblika 
pravne zaštite trgovine vinom, koji će kasnije evoluirati u institute osiguranja. 

U fragmentima Zakonika vladara Ur-Namu (oko 2100. godine p. n. e), prvog 
važećeg pravnog akta grada Ura u južnoj Mesopotamiji, nije moguće pronaći direktan 
zakonski normativ o osiguranju vina.14 Taj izostanak, međutim, ne treba tumačiti kao 
nepostojanje bilo kakvog oblika zaštite, već kao ranu fazu pravne svesti u kojoj su 
se mnogi odnosi regulisali običajnim pravom. Iz uvodnog dela zakonika saznajemo 
da su postojale organizovana pomorska trgovina i služba „nadzornik pomoraca“, što 
povlači javnopravnu uređenost trgovinskih tokova15 unutar koje se primarno rešavalo 
pitanje snošenja rizika, a ne osiguranja u savremenom smislu. 

Institucionalno imenovanje službenih lica nadležnih za nadzor kopnenog 
i rečnog saobraćaja ukazuje na postojanje regulatornog okvira koji je omogućio 
artikulaciju ranih mehanizama zaštite trgovačkih interesa u prometu vina.16 Za 
taj period ne možemo govoriti o autonomnom ugovoru o osiguranju, ali prepo-
znaje se funkcionalna alokacija rizika integrisana u kreditne aranžmane ili pravila 
o deliktnoj odgovornosti za gubitak robe. Čak i u sferi običajnog prava i usmenih 
ugovora, detektuje se svest o potrebi prenošenja rizika, što je raniji oblik onoga što 
bi savremena teorija danas nazvala osnovnim rizikom, i taj isti fenomen će kasnije 
definisati na sledeći način: „Rizik osiguranja je osnovni rizik i predstavlja rizik koji 
se preuzima u osiguranje.“17 Ključna distinkcija, međutim, leži u tome što antički 
mehanizmi nisu počivali na premiji već su bili ugrađeni u same ugovore o zajmu ili 
transportu, rešavajući pitanje snošenja štete u slučaju neskrivljene nemogućnosti  
izvršenja obaveze.

Zakonik vladara Lipit-Ištara (zakonik iz južnog dela Mesopotamije, iz grada 
Isine, stvoren oko 1930. g. p. n. e.) nije sačuvan u celosti, što ograničava potpunu 
rekonstrukciju tadašnjeg pravnog sistema. Taj pravni spomenik otkriva mehanizme 
pravne zaštite koji će biti od značaja za kasniju pravnu misao. Sačuvani fragmenti 
jasno navode najam brodića i obavezu najmoprimca da, u slučaju brodoloma, usled 

12  Ibid. 1-2.
13  Sima Avramović, Opšta pravna istorija, Stari i Srednji vek, Pravni fakultet, Beograd, 2000, 117.
14  Marko Višić, Zakonici drevne Mesopotamije, Beograd, 1985, 111–114.
15  Ibid, 111.
16  Samuel Noah Kramer, The Sumerians, their history, culture and character, The University of Chicago 
press, Chicago, 1963, 104–105.
17  Žana Janković, Jovana Balaban, Mladenka Balaban, „Strategija upravljanja rizicima poslovanja u osig-
uravajućim kompanijama“, Svarog, br. 25/2020, 62.
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nepoštovanja dogovorene rute, naknadi štetu u žitu i vrednost brodića.18 Iako zakon 
striktno ne navodi, iz konstrukcije slučaja i činjenice da je brodar za prevoženje vina 
dobijao izvesnu količinu šekela (merna jedinica srebra iz tog doba), može se govoriti 
o postojanju ekonomske protivvrednosti za preuzeti rizik. Istorijski, odredba pred-
stavlja napredak u pravnoj tehnici – uočava se princip objektivne odgovornosti i 
direktne materijalne nadoknade, što je korak ka zaštiti trgovačkih rizika. Činjenica da 
je brodar za prevoz robe dobijao određenu količinu šekela, zajedno s postojanjem 
jasne pravne obaveze naknade štete, stvara pravni okvir koji se može posmatrati kao 
prethodnik osiguranja – jasno definisan rizik, obaveza nadoknade i novčana naknada. 

Bilalamov zakon19 (Zakonik grada Ešnune), kompilacija ranijih propisa i sudskih 
odluka koja svedoči o sve složenijim društveno-ekonomskim odnosima, eksplicitno 
pominje vino u kontekstu založnog prava.20 U regulativi zakupa broda nazire se isti 
obrazac: brodar se dogovori s trgovcem vina da preveze robu. Ako usled nemara 
potopi brod, odgovoran je za naknadu štete. Odavde se ponovo uočava temeljni 
princip deliktne odgovornosti i direktne materijalne nadoknade. Član 5 glasi: „Ako 
brodar bude nemaran pa brod potopi, brodar će platiti što je s brodom potopljeno.“ 
Ta odredba reguliše brodarevu odgovornost za nastalu štetu. U kontekstu vina, njen 
značaj je osobito vidljiv: plaćanje nadoknade predstavlja pravnu posledicu štete 
nastalu usled kontraktne odgovornosti za štetu. Kao i kod Lipit-Ištarovog zakona, i 
ovde se detektuju rizik (s namerom izazvan brodolom), ekonomska protivvrednost 
(plaćanje za prevoz) i obaveza naknade štete. Savremena teorija osiguranja, međutim, 
zahteva znatno više elemenata. Rorbah navodi sedam konstitutivnih karakteristika 
svakog osiguranja: uzajamno pokrivanje, jasne odredbe o pravu na pokrivanje rizika, 
uzvratna obaveza za pokrivanje rizika, neizvesnost osiguranog slučaja, procenjivost 
osiguranog slučaja, izjednačen rizik svih u kolektivu i nastupanje osiguranog slučaja 
samo kod malobrojnih u poređenju s brojem svih nosilaca rizika u zajednici.21 Upravo 
stoga te drevne odredbe valja razlikovati od ugovora o osiguranju. Ovde se radi o 
deliktnoj i ugovornoj odgovornosti, a ne o prenošenju rizika na nezavisnog trećeg 
putem premije. 

Iz analize pomenutog člana može se primetiti nesumnjiv društveni napredak 
kada je reč o shvatanju potrebe za zaštitom od rizika prilikom prevoza robe vodenim 
putevima. Polazeći od Rorbahovog okvira, u analiziranim drevnim zakonima moguće 

18  I ponovo je najam u pitanju i ponovo postoji nadoknada štete u pogledu spekulativne priče da se u 
iznajmljenom brodiću prevozilo vino u svrhu trgovine.C xiii 9-11 i C xiii 12-23. Lipit-Ištarov zakonik. Mart-
ha T. Roth, Law collections from Mesopotamia and Asia Minor, Scholars Press Atlanta, Georgia, 1995, 27.
19  Naročito značajan zakonik, Bilalamov zakonik, ime je dobio prema vladaru koji ga doneo oko 1720. g.  
p. n. e.
20  Marko Višić, Zakonici drevne Mesopotamije, Beograd, 1985,116. 
U članu 15 pripominje se i susamovo ulje, srebro i žito.
21  V. Rorbah, 12–13.
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je uočiti pet elemenata koji podsećaju na karakteristike savremenog osiguranja: 1) 
uzajamno pokrivanje rizika (kolektivno priznata obaveza nadoknade štete); 2) jasne 
odredbe o pravu na naknadu; 3) uzvratnu obavezu (plaćanje usluge prevoza); 4) ne-
izvesnost pomorskog transporta kao inherentni rizik; i 5) unapred određenu visinu 
nadoknade. Međutim, ti elementi ne čine osiguranje u klasičnom smislu. Rorbah 
naglašava da je za to potrebno svih sedam karakteristika.22 Shodno tome, ovde nije 
reč o osiguranju kao posebnom ugovornom institutu već o funkcionalno sličnim 
mehanizmima zaštite od rizika, koje valja razlikovati od savremenog osiguranja. 

Prethodna razmatranja ukazuju na postojanje mehanizama zaštite trgo-
vine vinom, čiji vrhunac u starom veku predstavlja Hamurabijev zakonik – pravni 
spomenik i „pravna enciklopedija“ svog doba.23 U tom istorijskom periodu vino se 
čuvalo i transportovalo u specijalizovanim glinenim posudama (amforama), kako 
u Vavilonskom carstvu tako i u drugim državama tog doba. U okviru Hamurabije-
vog zakonika, regulisanje odnosa trgovac–pomoćnik otkriva rani pravni koncept 
alokacije rizika: dok je pomoćnik snosio teret rizika slučajne štete, on se oslobađao 
obaveze vraćanja duga (glavnice) ukoliko bi dokazao gubitak usled vis maior (usled 
nepovratnog gubitka), čime je rizik kapitala faktički prelazio na trgovca poverioca.24 

Ako tu pravnu shemu primenimo na „vinsku priču“, onda: novac je dat 
pomoćniku sa specifičnom namerom – kupovina, recimo, 10 amfora vina; Vino je 
kupljeno, ali se potom, usled nesrećnog slučaja (amfore se razbiju), dogodi šteta; 
Iako je fizički gubitak pretrpeo pomoćnik, trgovac mu vraća glavnicu, čime se štiti 
njegov opstanak u trgovačkom lancu. Ipak, taj institut ne treba poistovećivati sa 
savremenim osiguranjem – ovde je reč o ugovornoj alokaciji rizika unutar internog 
odnosa trgovca i pomoćnika, bez učešća trećeg lica i plaćanja premije kao osnova 
za prenos rizika. Odavde, vino je posmatrano kroz Rorbahov okvir. U odnosu između 
trgovca i pomoćnika moguće je uočiti četiri elementa koja podsećaju na karakteristike 
savremenog osiguranja: 1) uzajamno pokrivanje – zajednički interes obe strane u 
uspešnoj trgovini); 2) uzvratna obaveza – pomoćnik obavlja rad i preuzima rizik pu-
tovanja; 3) neizvesnost – razbijanje amfora je tipičan nesrećni slučaj; 4) procenjivost 
– vrednost 10 amfora vina lako je utvrdiva. Međutim, to nije savremeno osiguranje. 
Reč je o ugovornom odnosu u kojem se rizik raspoređuje između dve strane, bez 
učešća nezavisnog osiguravača i bez premije u pravnom smislu. Isti obrazac je pri-
menljiv i kod transporta vina kopnenim putem – karavan (trgovac vraća glavnicu u 
slučaju da pomoćnik bude pokraden).

22  Ibid. 
23  Marc Van De Mieroop, King Hammurabi of Babylon, a biography, Blackwell Publishing, 2007, 100–111.
24  Član 102 i 103, Hamurabijev zakonik. Ljubica Kandić, Odabrani izvori iz opšte istorije države i prava, 
Savremena administracija, Beograd, 1988, 42; tim mehanizmom se, zapravo, vrši prva instutcionalna 
podela rizika između kapitala i rada, a predstavlja rani oblik transfera rizika.
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Još jedan slučaj regulisanja rizika u Hamurabijevo doba ogleda se u trans-
portu vina brodom. Vino je, zbog svoje prirode i čuvanja u amforama, bilo smatrano 
robom podobnom za tovar. Zakonik navodi da brodar, ako usled nepažnje potopi 
brod, snosi obavezu da nadoknadi svu robu koja je potopljena zajedno s brodom, 
uključujući i vino. 25 Time je ustanovljen princip objektivne odgovornosti, koji je u 
kontekstu trgovine vinom štitio interes trgovca, omogućavajući mu nadoknadu štete 
za slučaj gubitka vina tokom transporta. 

U tom dobu nisu postojali precizni pravni termini kakve danas poznajemo. 
Ipak, ugovorni odnosi i oblici zaštite od rizika bili su funkcionalno efikasni, mada im je 
nedostajala konceptualna jasnoća. Ni ugovor o karavanu, ni brodske odredbe Zako-
nika ne predstavljaju osiguranje – reč je o osnovi za buduću regulativu prevoza, koja 
će se kasnije razviti u pomorski zajam (fenus nauticum), koji se pak u literaturi često 
navodi kao preteča savremenog osiguranja,26 ali ga i dalje treba razlikovati od njega.

To razlikovanje između nužde i namere predstavlja početni pokušaj jasnog 
postavljanja te granice, pa su pravni instrumenti bili odgovor na praktičnu neop-
hodnost. U poređenju s ranijim zakonicima (Ur-Namuov i Lipit-Ištarov), Hamurabijev 
zakonik pokazuje značajan napredak u konceptualizaciji upravljanja trgovačkim 
rizicima kroz jasnu alokaciju rizika.

3. Stara Grčka

Najraniji zapisi iz antičke Grčke svedoče o sveprisutnosti vina u svakodne-
vici, tradiciji i ekonomiji Grka, te o razvijenoj trgovačkoj mreži između polisa. Među 
tim zapisima postoji i zaseban naziv za trgovca vinom: woi-nē-wei („vinski diler“).27 
To nameće pitanja: kako je diler vina štitio svoju robu i kako je štitio poslovanje od 
rizika? Iako ne postoje direktni dokazi, gotovo je izvesno da su postojali svojevrsni 
mehanizmi zaštite, te je trgovac vinom na neki način ipak snosio svoj teret i štitio 
delatnost. Atina je razvila složen sistem realnog obezbeđenja, koji je podrazumevao 
pravnu garanciju da će se obaveza izvršiti. Obaveze su bile dvojake: one koje proizlaze 
iz volje stranaka i one mimo volje (deliktna odgovornost za štetu). Otuda je svako 
kršenje ugovora ili nanošenje štete tokom transporta, skladištenja ili prodaje nužno 
povlačilo obavezu naknade štete.28 Rečeno današnjim rečnikom, učesnici obligacionih 
odnosa dužni su da se u zasnivanju i izvršavanju obligacionih obaveza iz tih odnosa 
ponašaju u skladu s načelom savesnosti i poštenja.29 Nemarno oštećenje ili gubitak 

25  Članovi 235–237, Hamurabijev zakonik
26  Nikol Žiha, Rimski pomorski zajam (Fenus nauticum) kao preteča prava osiguranja, Osijek, 2019.
27  Chadwick Ventris, „Evidence for Greek Dialect in the Mycenaean Archives“, The Journal of Hellenic 
Studies, Vol. 73, 1953, 85–129.
28  Stephan Charles Todd, The shape of Athenian Law, Oxford, 1993, 262–268.
29  Nataša Petrović Tomić, Ivana Bodirožić, „Načelna pitanja reverzibilnog odnosa krivičnog prava i prava 
osiguranja“, Tokovi osiguranja, br. 3/2025, 402.



298� |2/2026

A. Jovanović, A. A. Cvetković: Odgovornost u anitici u službi osiguranja  
– primer vina s osvrtom na rizik

amfore s vinom od strane brodara značilo je za trgovca mogućnost obeštećenja 
(pravni mehanizam). Iako nije predstavljao polisu osiguranja u današnjem smislu 
reči, taj mehanizam se može smatrati supstitutom koji je omogućavao alokaciju i 
transfer rizika. Za vinskog dilera taj sistem je bio sasvim dovoljan: ukoliko brodar ne 
isporuči vino na dogovoreno odredište ili na odgovarajući način, kako je ugovoreno, 
brodareva je obaveza da se šteta nadoknadi.30 Mehanizam zaštite vina naročito dolazi 
do izražaja u pomorskom zajmu kao načinu finansiranja transporta. Ugovor je pod-
razumevao stroge uslove: put amfore morao je da se odvija po unapred utvrđenoj 
ruti, luka iskrcavanja morala je biti unapred određena. Takva konciznost ugovora 
i njegova krutost bili su ključni za početak procene rizika (ali ne i za osiguranje u 
savremenom smislu).

Kada govorimo o proceni rizika, ona je bila direktno uklopljena u samu 
kamatu pomorskog zajma. Visina kamate nije bila proizvoljna već je direktno odra-
žavala procenjenu opasnost puta. Tako su, u zavisnosti od rizičnosti puta (pomorski 
rizik), kamatne stope iznosile 22,5% po jednom putovanju, odnosno 30% u slučaju 
da put vina ne bude okončan do letnjeg doba.31 Uočava se diferencijacija: postojanje 
svesne procene rizika i njegove kvantifikacije kroz cenu novca, što, iako podseća na 
jednu od karakteristika savremenog osiguranja, još uvek nije osiguranje. Za taj iznos, 
trgovac vinom je slobodno ugovarao kamate, a plaćao ih nakon obavljenog posla.32 

Grci su, nasledivši pomorsku tradiciju,33 sistematizovali i recipirali pravila 
poznata kao Lex Rhodia de iactu (Rodski pomorski zakonik).34 Ta pravila su izvršila 
izuzetan uticaj na buduća zakonska rešenja u Rimu,35 uključujući i vizantijska pra-
vila o trgovanju putem mora. Prema tom zakonu, suštinska inovacija ogledala se  

30  Da je vino bilo značajna roba u staroj Grčkoj, potvrđuje jedan epigraf, pronađen na Tasosu, u kome su, 
doduše oštećena, dva motiva posvećena vinu i vinogradima: a) nijedan brod iz Tasosa ne sme da uvozi 
strano vino u Atosu i Paheju; u suprotnom, (vlasnik) odgovara novčanom kaznom. Odgovorni su i oni koiji 
mešaju vino s vodom, Predviđa se i novčana odgovornost kapetana broda: b) „Niko da vino ne prodaje 
u malim količinama ni u amforama, ni iz pitosa (vinska posuda), ni iz psevdopitosa“. Alessandro Perucca, 
Leggi di Taso riguardanti il vino e le vigne, Axon, Vol. 5 , Num. 1, Giugno, 2021.
31  Srđan Vladetić, Emilija Stanković, „Fenus nauticum – praizvor osiguranja“, Evropska revija za pravo 
osiguranja, br. 1/2014, 15.
32  Konkretni primer iz stare Grčke: „Jedan tipičan slučaj tiče se ugovora o zajmu između Atinjanina i 
Eubejskog trgovca sa dva trgovca iz Pamfilije (Male Azije), u iznosu od 3000 drahmi (platežno sredstvo). 
Roba se odnosila na 3000 amfora vina, a ugovor je predviđao da amfore treba da se utovare na brod u 
Halkidikiju (severna Grčka), transportuju i isporuče u luku na Crnom moru, s tim da se brod vrati u Atinu 
s novim teretom. Kamatna stopa po kojoj su Pamflijci podigli zajam iznosila je 22,5%“, Emmanouil M., L., 
Economou, The economy od classical Athens, organization, institutions and society, Routledge, 2024, 94.
33  Razvijeni sistem pomorske trgovinske mreže Grci su u velikoj meri nasledili i adaptirali od Feničana, 
čija je pomorska suprematija oblikovala rane mediteranske trgovačke puteve. Ističemo da ostrvo Rodos, 
čiji će pomorski zakon postati uzor, prvobitno bila važna feničanska kolonija.
34  Beata J. Kowalczyk, „Rhodian law as a prototype of the claim for damage suffered in another person’s 
interest in Polish civil law“, Gdańskie studia prawnicze, No. 3/2019, 204–205.
35  Unutar Digeste, ovom zakonu posvećen je titulus u okviru knjige XIV.
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u institutu opšte havarije. Taj institut, gledano kroz prizmu savremenih konotacija, 
podseća na određene elemente osiguranja. Ključni faktor bila je procena rizika od 
strane kapetana broda: u kritičnim situacijama, imao je ovlašćenje da odluči da se 
deo tereta namerno baci u more (iactus) u cilju spasavanja broda i preostale robe, 
a time i putovanje do predviđene destinacije. Gubitak bačene robe mogao je biti 
nadoknađen. 36 Kapetan broda je odgovarao u slučaju da je tužen. Mogli su biti tuženi 
i vlasnici spasene robe, što je vodilo solidarnoj odgovornosti. 

Taj koncept solidarne odgovornosti podseća na savremeni princip osi-
guranja od opšte havarije, s tom razlikom što ovde nema premije niti nezavisnog 
osiguravača – trošak se solidarno raspoređuje nakon nastalog događaja. Takva 
pravna rešenja bila su idealna polazna osnova za pragmatične Rimljane. U domenu 
pomorske plovidbe, Rimljani nisu stvarali ex nihilo, već su recipirali postojeća reše-
nja, prilagodili ih i oplemenili svojom pravnom preciznošću. Upravo ta kombinacija 
grčkog i feničanskog predznanja s rimskom pragmatičnošću dovela je do onoga što 
će kasnije prerasti u sistem osiguranja. 

4. Rimska imperija

U rimskoj agrarnoj ekonomiji, vinogradarstvo je bilo jedna od najsloženijih 
poljoprivrednih grana.37 Ta ekonomska važnost nije promakla rimskoj pravnoj svesti, 
te su Rimljani na svoj sistematičan način prepoznali vino kao značajan trgovinski 
proizvod i obezbedili mu mesto u Digestama.38 Vino je imalo značajan društveni 
uticaj, od kultne uloge boga vina Bahusa (izražene kroz Bahanalije), 39 do svakod-
nevne konzumacije na svim društvenim nivoima. Značaj vina nije značio da je u 
Rimu postojalo osiguranje, ali jeste uslovio potrebu za pravnom zaštitom i doprineo 
razvoju mehanizama koje danas zovemo pretečama osiguranja.

36  Trgovci, naročito trgovci vinom, nisu bez nadzora ostavljali vinski teret na brod, već su putovali uz njega. 
Doduše, ne svi, ali zato su oni koji su s robom putovali primali određenu svotu novca da se roba doveze 
u konkretnu luku.; Petr Dostalík, „Lex Rhodia de iactu and general average“, Gdańskie studia prawnicze, 
No. 3/2019, nr. 3, 144.
37  Richard Duncan-Jones, The economy of the Roman Empire: quantitative studies, New York: Cambridge 
University Press, Cambridge [Cambridgeshire]; 1982, 39.
38  Sastavni deo Justinijanove kodifikacije Corpus iuris civilis, Vino je bilo pravno regulisano na svim nivoima: 
kupovalo se i prodavalo po strogo određenim pravilima, moglo se nasleđivati, a čak je bilo i predmet 
posebnih ostavinskih zapisa (legata). Pravna pravila o prodaji vina su postojala u kodeksu Digeste, u 
okviru Knjige 18.; Aleksandra Jovanović, Aneta Atanasovska Cvetković, „Wine as an agricultural and 
food product: a historical and legal approach“, Economic of Agriculture, No. 2/2022, 519. Pravna pravila 
o nasleđivanju vina postojala su u Knjizi 33, titulus 6 – De tritico vino vel oleo legato; Aneta Atanasovska 
Cvetković, Aleksandra Jovanović, „Наследувањето и наследувањето на виното во римското право“, 
Годишен зборник, Правен факултет Штип, Универзитет „Гоце Делчев“ Штип, Р. С. Македонија, 2022, 
god. 11, vol. XI, 25-32.
39  Senatus consultum de Bacchanalibus je senatska odluka doneta 186 g. p. n. e kojom se takva slavlja 
zabranjuju s obzirom na nedolično ponašanje tokom festivala.
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U istoriji prava, Rim se često navodi kao period u kojem su učinjeni ključni 
koraci ka institucionalizaciji osiguranja, i to iz nekoliko razloga: transformacije Rima 
u imperiju, razvoja trgovinske mreže (kopnene i morske) i, najvažnije, razvoja pravne 
misli koja je stvarala pravila kao odgovor na životne i poslovne situacije. Poslova-
nje u rimskom svetu imalo je snažan etički kontekst – data reč, vera (fides) bila je 
povezana s trgovčevom čašću (honor), 40 svaka ozbiljna povreda poverenja vodila 
je ne samo do gubitka poslovnog ugleda već i do javne osude moralnog karaktera 
(infamia) i privatnih tužbi (actiones). Stoga je razvoj mehanizama zaštite od rizika bio  
sasvim očekivan.

Da bi se sprečile prevare (dolus) i zaštito kupac vina u amforama,41 jedan 
od mehanizama bila je obavezna degustacija u unapred određenom roku. Rimski 
pravnik Ulpijan u svojim spisima postavlja pitanje: da li prodavac, čija je prodaja 
zaključena pod određenim uslovima, snosi rizik od kvara vina, nezavisno od toga 
da li se kvar dogodio pre ili nakon roka za degustaciju? Zauzima ovakav stav: rizik 
snosi prodavac u svim situacijama, sve dok kupac ne prihvati robu.42 Posmatrano 
kroz Rorbahov okvir, u toj pravnoj konstrukciji moguće je uočiti tri elementa koja 
su slična karakteristikama osiguranja: 1) jasne odredbe o pravu na pokriće rizika – 
rizik od pokvarenosti vina snosio je prodavac sve do prijema od strane kupca; 2) 
neizvesnost – vino u neotvorenim amforama nije moglo biti u celosti provereno, a 
kvarenje bilo nepredvidivo; 3) procenjivost – razlika u vrednosti između „zdravog“ 
i „pokvarenog“ vina omogućavala je procenu potencijalnog gubitka. Navedeni 
elementi ne konstituišu osiguranje u savremenom smislu već pre ukazuju na rani 
mehanizam koji funkcionalno korespondira s današnjom zaštitom ugovornih strana. 
Iako se uočava, izvesni transfer rizika ostaje strogo u okviru inter partes obligacionog 
odnosa, a nikako ne predstavlja osiguranje kao autonoman ugovorni institut. 

Upravljanje neizvesnošću u rimskom prometu vina ostvarivalo se specifič-
nim mehanizmima alokacije rizika, a ne putem autonomnog ugovora o osiguranju. 
Ključni instrument bila je uslovna obligacija (conditio). U Digestama nalazimo klasičan 
primer stipulacije kojom se isplata vezuje za buduću i neizvesnu okolnost dolaska 
broda: Si navis ex Asia venerit....43 U kontekstu transporta vina, to ukazuje na svesnu 
ugovornu raspodelu rizika, gde su stranke koristile postojeće institute poput locatio 
conductio operis (najam) i mutuum (zajam).

Naročit značaj ima pomorski zajam (fenus nauticum), koji se u nauci oprav-
dano smatra funkcionalnom pretečom osiguranja, a adaptiran je u rimskom pravu 

40  Magdolna Sič, „Fides i bona fides u procesu stvaranja rimskog opšteg prava (ius gentium)“, Zbornik 
radova Pravnog fakulteta u Novom Sadu, br. 2/2012, 157– 76.
41  Samir Aličić, „Vinske posude (Vasa vinaria) u rimskom pravu“, Anali Pravnog fakulteta u Beogradu, br. 
1/2017, 131–150.
42  Tekst iz Digeste, u daljem tekstu: D.; D. 18.6.4 pr.
43  D. 44. 7. 44. 2.
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preuzimanjem grčkih pomorskih i trgovačkih običaja.44 Kod tog instituta, otplata duga 
bila je uslovljena srećnim dolaskom broda u luku. Ukoliko bi roba propala usled više 
sile, rizik gubitka kapitala snosio bi zajmodavac jer zajmoprimac nije bio dužan da 
vrati sredstva. Visoka kamata (pretium periculi), koju je ograničio Justinijan I (gornja 
granica),45 faktički je predstavljala cenu preuzetog rizika, a ne premiju osiguranja u 
modernom smislu.

Uz ugovornu alokaciju, pravna sigurnost u prometu vina bila je ojačana i 
režimom kvazideliktne odgovornosti, kao i putem pakta receptum nautarum, koji 
je uređivao odgovornost brodara, gde se kroz pretorske tužbe, integritet vinskog 
tereta štitio od krađe ili oštećenja nastalih krivicom posade (dolus, culpa).46 U tim 
odnosima, specifična uloga i odgovornost kapetana broda (magister navis) precizno 
su definisale granicu između ugovorne obaveze i neposrednog snošenja rizika.47 
Međutim, kada šteta nije bila posledica krivice već nužna žrtva za spasavanje po-
morskog poduhvata, primenjivalo se načelo opšte havarije prema lex Rhodia de 
iactu. To načelo je predstavljalo vrhunac antičke pravne logike: ukoliko bi kapetan 
radi olakšanja broda u oluji, naredio izbacivanje amfora s vinom u more, gubitak se 
solidarno raspodeljivao između onih čiji teret je spasen.48 Takva raspodela počivala 
je na duboko ukorenjenom principu pravičnosti, prema kojem niko ne bi smeo da 
bez naknade uživa imovinsku korist ili prednost od tuđe štete.49 Na taj način, kroz 
kombinaciju različitih instituta, kod objektivnih opasnosti, zaokružen je rimski sistem 
upravljanja trgovačkim rizicima, koji, iako nije predstavljao osiguranje u modernom 
smislu, nudi njegovu funkcionalnu preteču.

44  Aleksandra Jovanovic, Aneta Atanasovska Cvetkovic, „Loan contract (Roman MUTUUM) – legal rules 
pre and after the Serbian civil code from 1844. and the Criminal code from 1929“, 13th International Sci-
entific Conference Employment, Education and Entrepreneurship, Belgrade, Serbia, 25 October 2024, 902.
45  Srđan Vladetić, Emilija Stanković, „Fenus nauticum – praizvor osiguranja“, Evropska revija za pravo 
osiguranja, br. 1/2014, 16–17.
46  Pretor je reagovao, dopunio pravila, pa je svakom brodaru odnosno kapetanu broda pridodata odgov-
ornost za primljenu robu. Uveo je nekoliko tužbi: actio furti, actio damni adversus nautas, као i actio de 
recepto. Prve dve su se podizale protiv brodara, a ne kapetana broda, bez obzira na to kakav ugovor o 
prevozu robe je zaključen, pri čemu je bilo neophodno da roba bude oštećena ili ukradena dok se nalazila 
na brodu i da je tu štetu (krađu) počinilo lice koje radi na brodu (rob, mornar), uključujući i samog kapetana 
broda (magister navis).; Jelena Danilović, „Beleške o ugovorima o prevozu robe brodom i rimskom pravu“, 
Anali Pravnog fakulteta u Beogradu, 1969, No. 3-4/1969, 361. 
47  Vukašin Stanojlović, „Navigating the Legal Waters: The Role and Liability of a Ship’s Captain in Roman 
Maritime Law“, Anali Pravnog fakulteta u Beogradu, br. 2/2025, 373–403.
48  D, 14, 2, 1 Lege Rodia [Rhodia] cavetur, ut si levandae navis gratia iactus mercium factus est, omnium contri-
butione sarciatur quod pro omnibus datum est.; „Rodski zakon predviđa da kada se roba baci preko palube 
u svrhu olakšanja broda, ono što je izgubljeno za dobrobit svih mora biti nadoknađeno doprinosom svih.“
49  Vilma Pezelj, „Pomorske havarije u dalmatinskom statutarnom pravu“, Zbornik radova Pravnog fakulteta 
u Splitu, br. 1/2006, 83.
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III Zaključak

Savremeni tokovi osiguranja vina, od primarne proizvodnje grožđa do 
kompleksnih transportnih lanaca, predstavljaju kulminaciju milenijumskog razvoja 
mehanizama za upravljanje neizvesnošću. Istorijska analiza nedvosmisleno potvrđuje 
da je potreba za zaštitom ekonomske vrednosti vina bila konstantna u razvoju trgo-
vine, evoluirajući od kazuističke odgovornosti do složenih sistema alokacije rizika.

Iako antički svet nije poznavao ugovor o osiguranju kao autonoman pravni 
institut zasnovan na premiji, mesopotamski zakonici su kroz stroge odredbe postavili 
temelje ugovorne podele rizika. Trgovinska praksa starog Egipta i grčka kodifikacija 
pomorskih običaja dodatno su utemeljili principe pravne sigurnosti, koji su svoj 
vrhunac doživeli u rimskom pravu. Sistematizacija kroz fenus nauticum (pomorski 
zajam) i receptum nautarum (pakt o preuzimanju odgovornosti) stvorila je okvir koji 
je funkcionalno doprineo oblikovanju savremene polise, rešavajući ključno pitanje ko 
snosi teret u slučaju neskrivljene propasti vina. Naročito se ističe institut opšte havarije 
(lex Rhodia de iactu), koji je fokus sa pojedinačne odgovornosti preneo na solidarnu 
odgovornost učesnika pomorskog poduhvata, ostajući do danas stub pomorskog 
prava. Ovaj rad potvrđuje da savremeni sistemi osiguranja nisu ex nihilo tvorevine 
moderne ere, već plod dugotrajne evolucije pravne tehnike uslovljene praktičnom 
potrebom za balansiranjem između ugovorne odgovornosti i snošenja rizika. 
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Abstract
The question of the origins of wine insurance as a market commodity 

arose as a result of attempts to understand the development of the insurance 
policy and the conclusion of insurance contracts in the wine sector. This paper 
examines the genesis and evolution of risk management mechanisms in the wine 
trade during the ancient period. Through the analysis of primary sources, the paper 
demonstrates how wine, owing to its high value and complexity as a commodity, 
stimulated the development of numerous legal institutions. Applying the historical 
and comparative method, the paper traces the continuity in the development of 
protective mechanisms, from the Hammurabi Code’s provisions on compensation 
for losses in commercial caravans, through the Greek maritime loan, to the Roman 
fenus nauticum as the first explicit form of risk transfer, and the Lex Rhodia de iactu 
as the foundation of joint liability in cases of maritime casualty. The authors critically 
emphasize, however, that the ancient institutions examined cannot be equated 
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their own way, addressed the same underlying need: protection against risk in the 
wine trade. Finally, the paper demonstrates that these mechanisms developed in 
response to specific market demands within the wine supply chain, thereby forming 
an interdisciplinary synthesis that systematically connects fragmented evidence into 
a coherent theoretical framework, while pointing to the ancient origins of modern 
risk management principles.

Keywords: wine, fenus nauticum, Roman law, risk allocation, contractual 
liability, delict.

I Introduction

Wine, as an agricultural and food product obtained through the complete 
or partial alcoholic fermentation of fresh grapes, grape must, or grape juice of wi-
ne-grape varieties,3 has always represented far more than a beverage – it has been a 
multidisciplinary phenomenon reaching into the deepest layers of human civilization. 
Its traces are found in agriculture and trade alike, as well as in law, art, literature, and 
religious texts, all of which attest to its fundamental social and economic significan-
ce throughout history. This broad perspective is likewise embraced by insurance 
studies, which emphasize how the history of insurance enables an understanding 
of the specific interconnections and evolution of legal and economic institutions 
over extended periods of time.4

Proceeding from the premise that insurance, as a functional risk management 
mechanism, is not a modern creation but rather the product of a long evolution of 
ancient legal solutions, this paper examines that very genesis. The main evidence 
for such a position is provided through the analysis of the complex commercial 
practices associated with one of antiquity’s most valuable commodities – wine, 
whose production and distribution stimulated the emergence of the earliest forms 
of legal protection.

Archaeological findings confirm the existence of organized wine trade as 
early as the 5th millennium BC,5 while the discovery of large storage vessels at the 
archaeological site of Godin Tepe points to a developed transportation network that 
inevitably required protective mechanisms. This material evidence is complemented 
by the first written legal monuments – from the Codes of Ur-Nammu and Ham-
murabi to later Greek and Roman sources, in which wine is not merely mentioned 
but extensively regulated, attesting to the gradual formation of legal institutions 

3  Art. 5, para. 1, item 4, Wine Act, Official Gazette of RS, No. 41/2009 and 93/2012.
4  Wolfgang R. Rohrbach, „Značaj istorije osiguranja“, Tokovi osiguranja, No. 3/2018, 7.
5  Hugh Johnson, The World of Wine, London, 2005, 14.
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that would eventually evolve into insurance. Additional support for this argument 
is provided by the pivotal role of the Phoenicians as pioneers of maritime trade,6 
who, in addition to transporting goods, developed early forms of maritime law and 
commercial customs, including procedures for the loss compensation.7

The purpose of this paper is to demonstrate, through a systematic analysis 
of ancient legal mechanisms for risk management in the wine trade and their com-
parison with Rohrbach’s views, the continuity between ancient practices and modern 
insurance principles. By applying the historical and comparative method, the paper 
seeks to reconstruct the development of protective mechanisms – from the earliest 
Mesopotamian provisions on risk allocation, through the Greek maritime loan, to the 
Roman fenus nauticum and Lex Rhodia de iactu as functional predecessors of modern 
insurance, while none of the aforementioned institutions is regarded as equivalent 
to an insurance contract in its contemporary sense.

II Risk Management Mechanisms in the Ancient Wine Trade

1. Ancient Egypt

That grapes, viticulture, and wine existed in ancient Egypt is evidenced 
by the discovery of Tutankhamun’s tomb, in which approximately 36 marked and 
unmarked wine amphorae were found.8 These amphorae were not merely storage 
vessels but constituted the earliest traces of wine trade. Although the preserved 
Egyptian legal system primarily favored the great pharaohs, landowners, vineyard 
proprietors along the banks of the Nile, and wine cellars,9 it nonetheless encompassed 
obligatory relationships. That system, however, did not recognize the institution of 
insurance in the modern sense. The requirement of the presence of five witnesses 
when concluding contracts, along with strict penalties for the non-fulfilment of obli-
gations, may nevertheless be regarded as the first steps towards the legal protection 
of commercial interests, that is, a form of early legal safeguard. This, combined with 
archaeological findings of ships carrying cargo of wine amphorae in Mediterranean 
waters and ports, justifies the presumption wine trade existed and which, though 
limited to the exchange of goods, was secured at least by the given word and requ-
ired a certain degree of protection against the risks of transport.10

6  Maria Eugenia Aubet, The Phoenicians and the West: Politics, Colonies and Trade, Cambridge University 
Press, 1993, 146.
7  Massimo Botto, “The Phoenicians and the Spread of Wine in the Central West Mediterranean”, Patrimonio 
cultural de la vid y el vino, 2013, 103–131.
8  H. Johnson, 21.
9  Roderick Phillips, A Short History of Wine, Ecco, New York, 2002, 18.
10  Ibid., 13–28.
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2. Mesopotamia and the Babylonian Empire

The wine trade in Mesopotamia11 constituted a complex economic activity 
that required appropriate risk management mechanisms. Fermented grape juice, 
accessible only to the privileged, stimulated trade through specific mechanisms – it 
was imported along exhausting caravan and river routes, which led Babylon, as one 
of the earliest city-states, to acquire the distinction of being the first “import-depen-
dent” culture of ancient civilization.12

Unlike Egypt, Mesopotamia offers us the first written legal regulations in 
the history of humankind. These legal monuments, preserved either partially or in 
their entirety across thousands of years, constitute an invaluable source13 for under-
standing the earliest forms of legal protection in the wine trade, which would later 
evolve into the institutions of insurance.

In the fragments of the Code of Ur-Nammu (c. 2100 BC), the first binding 
legal act of the city of Ur in southern Mesopotamia, it is not possible to identify a 
direct legal norm concerning wine insurance.14 This absence, however, should not 
be interpreted as the non-existence of any form of protection, but rather as an 
early phase of legal consciousness in which many relationships were governed by 
customary law. The preamble of the Code reveals that organized maritime trade 
existed, alongside the office of a “supervisor of sailors”, indicating a system of public 
law regulating commercial activities,15 within which the question relating to the 
allocation of risk, rather than insurance in its modern sense, was primarily resolved.

The institutional appointment of officials responsible for overseeing land 
and river transportation points to the existence of a regulatory framework that 
enabled the articulation of early mechanisms for the protection of commercial 
interests in the wine trade.16 For this period, it is not possible to speak of an autono-
mous insurance contract, nonetheless, what may be identified is a functional risk 
allocation integrated into credit arrangements or rules of delictual liability for the 
loss of goods. Even within the sphere of customary law and oral agreements, there 
is an evident awareness of the need for risk transfer, an earlier form of what modern 

11  In the dawn of early civilizations, wine was a luxury beverage of a sacred character, reserved exclusively 
for the elites and ruling dynasties. Through the gradual domestication of the grapevine in the fertile 
southern regions of Mesopotamia, wine underwent a form of democratization, becoming accessible 
to broader social strata and evolving into one of the principal commercial commodities, its economic 
weight comparable to that of grain and oil.
12  Ibid., 1–2.
13  Sima Avramović, Opšta pravna istorija, Stari i Srednji vek, Pravni fakultet, Beograd, 2000, 117.
14  Marko Višić, Zakonici drevne Mesopotamije, Belgrade, 1985, 111–114.
15  Ibid., 111.
16  Samuel Noah Kramer, The Sumerians: Their History, Culture and Character, The University of Chicago 
Press, Chicago, 1963, 104–105.
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theory would describe as the fundamental risk, later defined as follows: “Insurance 
risk is the fundamental risk and represents the risk assumed under the insurance 
contract.”17 The key distinction, however, lies in the fact that ancient mechanisms 
were not based on the payment of a premium, rather, they were embedded within 
the loan or transportation contracts themselves, addressing the allocation of losses 
arising from impossibility of performance without fault.

The Code of Lipit-Ishtar (a code from the southern region of Mesopotamia, 
from the city of Isin, created around 1930 BC) has not been preserved in its entirety, 
which limits a complete reconstruction of the legal system of that era. This legal 
monument reveals mechanisms of legal protection that would later prove significant 
for subsequent legal thought. The preserved fragments explicitly address the hire of 
a small vessel and the obligation of the lessee, in the event of a shipwreck caused by 
deviation from the agreed route, to compensate the damage in grain and to cover 
the value of the vessel.18 Although the law does not explicitly state so, from the con-
struction of the case and the fact that the shipmaster received a certain number of 
shekels (a unit of silver measurement used during that period) for transporting wine 
suggest the existence of economic consideration for the risk assumed. Historically, 
this provision represents an advance in legal technique – it reveals the principle of 
strict liability and direct material compensation, constituting a step towards the 
protection of commercial risks. The fact that the shipmaster received a specified 
number of shekels for transporting of goods, together with the existence of a clear 
legal obligation to compensate for loss, establishes a legal framework that may be 
regarded as a predecessor to insurance – a clearly defined risk, an obligation to 
compensate, and monetary compensation.

The Laws of Bilalama19 (the Law Code of the city of Eshnunna), a compila-
tion of earlier regulations and judicial decisions attesting to increasingly complex 
socio-economic relations, explicitly mentions wine in the context of pledge rights.20 
In the regulation of the hire of a vessel, the same pattern emerges: a shipmaster 
agrees with a wine merchant to transport the goods. Should he negligently sink 
the vessel, the shipmaster is liable to compensate for the loss. Here again, the 
fundamental principle of delictual liability and direct material compensation are 

17  Žana Janković, Jovana Balaban, Mladenka Balaban, “Strategija upravljanja rizicima poslovanja u osig-
uravajućim kompanijama“, Svarog, No. 25/2022, 62.
18  The element of hire recurs here, as does the obligation of compensation in connection with the spe-
culative assumption of wine being transported in the hired vessel for commercial purposes. C xiii 9–11 
and C xiii 12–23. The Code of Lipit-Ishtar. Martha T. Roth, Law Collections from Mesopotamia and Asia Minor, 
Scholars Press, Atlanta, Georgia, 1995, 27.
19  The particularly significant laws, The Laws of Bilalama, take their name from the ruler who promulgated 
it around 1720 BC.
20  Marko Višić, Zakonici drevne Mesopotamije, Belgrade, 1985, 116. Article 15 also makes reference to 
sesame oil, silver, and grain.
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evident. Article 5 provides: “If a shipmaster is negligent and causes a ship to sink, he 
shall pay whatever was lost with the ship”. This provision regulates the shipmaster’s 
liability for the resulting loss. In the context of wine, its significance is particularly 
evident: the payment of compensation constitutes the legal consequence of damage 
resulting in contractual liability. As in the Code of Lipit-Ishtar, the same elements 
can be identified here: risk (intentionally caused shipwreck), economic equivalent 
(payment for transportation), and the obligation to compensate. Modern insurance 
theory, however, requires considerably more elements. Rohrbach identifies seven 
constitutive characteristics of any insurance arrangement: mutual coverage, clear 
terms concerning the right to risk coverage, a reciprocal obligation to provide risk 
coverage, the uncertainty of the insured event, the assessability of the insured 
event, the equalized risk of all members of the collective, and the occurrence of 
the insured event in only a small number of cases compared with the total number 
of risk-bearers in the community.21 It is precisely for this reason that these ancient 
provisions should be distinguished from insurance contracts. What is present here is 
delictual and contractual liability, rather than the transfer of risk to an independent 
third party through the payment of a premium.

An analysis of the aforementioned article reveals undeniable social pro-
gress with respect to the recognition of the need for protection against risk in the 
transportation of goods by waterways. Viewed through Rohrbach’s framework, five 
elements analogous to the characteristics of modern insurance may be identified in 
the ancient laws examined: 1) mutual risk coverage (a collectively recognized obli-
gation to compensate for loss); 2) clear provisions as to the right to compensation; 
3) a reciprocal obligation (payment for transportation services); 4) the uncertainty 
inherent in maritime transport as an intrinsic risk; and 5) a predetermined level of 
compensation. These elements do not, however, constitute insurance in the classical 
sense. Rohrbach emphasizes that all seven characteristics are required for that.22 
Accordingly, this does not involve insurance as a distinct contractual institution, but 
rather functionally analogous mechanisms of risk protection that must be distingu-
ished from modern insurance.

The foregoing analysis indicates the existence of mechanisms for the pro-
tection of the wine trade, the culmination of which in the ancient period was the 
Code of Hammurabi – a legal monument and the “legal encyclopedia” of its age.23 
In that historical period, wine was stored and transported in specialized clay vessels 
(amphorae), both in the Babylonian Empire and in other states of the era. Within 
the framework of the Code of Hammurabi, the regulation of the merchant–agent 
relationship reveals an early legal concept of risk allocation: while the agent bore the 

21  W. Rohrbach, 12–13.
22  Ibid.
23  Marc Van De Mieroop, King Hammurabi of Babylon: A Biography, Blackwell Publishing, 2007, 100–111.
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burden of the risk of accidental loss, he was released from the obligation to repay 
the debt (the principal amount) if he could demonstrate that the loss had occurred 
as a result of vis maior (irreversible loss), whereby effectively transferring the risk 
associated with the capital to the merchant-creditor.24

If we apply this legal scheme to the “wine scenario”, then: money was 
entrusted to the agent with a specific purpose – for example, the purchase of ten 
amphorae of wine; the wine was purchased, but subsequently, as a result of an ac-
cident (the amphorae being broken), damage occurred; although the physical loss 
was suffered by the agent, the merchant assumed the loss of the principal amount, 
thereby protecting the agent’s continued participation in the commercial chain. This 
institution, however, should not be equated with modern insurance – what is at issue 
here is the contractual allocation of risk within the internal relationship between 
the merchant and the agent, without the participation of a third party and without 
the payment of a premium as the basis for risk transfer. Viewed through Rohrbach’s 
framework, four elements analogous to the characteristics of modern insurance may 
be identified in the relationship between the merchant and the agent: 1) mutual 
coverage – the shared interest of both parties in a successful commercial transaction; 
2) a reciprocal obligation – the agent performs work and assumes the risk of the 
journey; 3) uncertainty – the breaking of amphorae constitutes a typical accident; 4) 
assessability – the value of ten amphorae of wine is readily determinable. This does 
not, however, constitute modern insurance. What is present is a contractual relati-
onship in which risk is allocated between two parties, without the participation of 
an independent insurer and without a premium in the legal sense. The same pattern 
can also be applied in the transportation of wine by land – the caravan (where the 
merchant bears the loss of the principal amount if the agent is robbed).

Another example of risk regulation in the Hammurabi era is found in the 
maritime transportation of wine. Wine, by reason of its nature and its preservation 
in amphorae, was regarded as a commodity suitable for cargo. The Code provides 
that a shipmaster, who negligently sinks a vessel, shall be under an obligation to 
compensate for all goods that sank with it, including wine.25 In this way, a principle 
of strict liability was established which, in the context of the wine trade, protected 
the interests of the merchant by enabling him to obtain compensation for the loss 
of wine during transport.

At that time, precise legal terminology such as we know today did not yet 
exist. Nonetheless, contractual relationships and forms of protection against risk 
were functionally effective, even though they lacked conceptual precision. Neither 

24  Articles 102 and 103, Code of Hammurabi. Ljubica Kandić, Odabrani izvori iz opšte istorije države i prava, 
Savremena administracija, Belgrade, 1988, 42. This mechanism effectively constituted the first institutional 
division of risk between capital and labour, representing an early form of risk transfer.
25  Articles 235–237, Code of Hammurabi.
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the caravan contract nor the maritime provisions of the Code constitute insurance 
– they represent the foundation for a future transportation regulation, which would 
subsequently develop into the maritime loan (fenus nauticum), which is frequently 
cited in the literature as a predecessor of modern insurance,26 while nonetheless it 
must be distinguished from insurance as a separate legal institution.

This distinction between necessity and intention represents the initial 
attempt to establish a clear boundary, and the legal instruments of that era were a 
response to practical necessity. Compared with the earlier codes (those of Ur-Nammu 
and Lipit-Ishtar), the Code of Hammurabi demonstrates significant progress in the 
conceptualization of commercial risk management through a clear allocation of risk.

3. Ancient Greece

The earliest records from ancient Greece indicate the omnipresence of wine 
in everyday life, tradition, and economy of Greek society, as well as to the existence 
of a developed commercial network among the city-states. Among those records, 
there exists a distinct designation for the wine merchant: woi-nē-wei (“wine deale-
r”).27 This raises a series of questions: how did the wine dealer protect his goods and 
safeguard his business against risk? Although no direct evidence exists, it is highly 
probable that certain protective mechanisms existed, and that the wine merchant 
somehow managed to bear the burden and protect his trade. Athens developed 
a complex system of real security, which encompassed a legal guarantee that an 
obligation would be fulfilled. Obligations were twofold: those arising from the will 
of the parties and those arising independently of that will (delictual liability for da-
mage). Hence, any breach of contract or infliction of damage during transportation, 
storage, or sale necessarily entailed an obligation to compensate.28 In contemporary 
legal terms, the participants in obligations-based legal relationships are required, in 
the formation and performance of their obligations, to act in accordance with the 
principle of good faith and fair dealing.29 Negligent damage to, or loss of, an amphora 
of wine caused by a shipmaster gave the merchant the possibility of indemnification 
(the legal mechanism). Although this mechanism did not constitute an insurance 
policy in the present-day sense of that term, this mechanism may be regarded as a 
functional substitute that enabled the allocation and transfer of risk. For the wine 
dealer, this system was entirely sufficient: should the shipmaster fail to deliver the 

26  Nikol Žiha, Rimski pomorski zajam (Fenus nauticum) kao preteča prava osiguranja, Osijek, 2019.
27  Chadwick Ventris, Evidence for Greek Dialect in the Mycenaean Archives, The Journal of Hellenic Studies, 
Vol. 73, 1953, 85–129.
28  Stephan Chales Todd, The Shape of Athenian Law, Oxford, 1993, 262–268.
29  Nataša Petrović Tomić, Ivana Bodirožić, „Načelna pitanja reverzibilnog odnosa krivičnog prava i prava 
osiguranja“, Tokovi osiguranja, No. 3/2025, 402.
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wine to the agreed destination or in the manner stipulated by the contract, he would 
be obliged to compensate for the resulting loss.30 The mechanism of wine protection 
found particular expression in the maritime loan as a means of financing transporta-
tion. The contract was subject to strict conditions: the itinerary of the amphora had 
to follow a pre-established route, and the port of discharge had to be determined 
in advance. Such contractual precision and rigidity were crucial for the initial risk 
assessment (though not for insurance in the modern sense).

Where risk assessment is concerned, it was directly embedded within 
the interest rate of the maritime loan. The interest rate was not arbitrary, rather, it 
directly reflected the estimated risks associated with the voyage. Thus, depending 
on the riskiness of the journey (maritime risk), interest rates amounted to 22.5% per 
voyage, or 30% where the transport of wine was not completed before the summer 
season.31 A clear differentiation may be observed here: the existence of a conscious 
risk assessment and its quantification through the price of money, which, although 
reminiscent of one of the characteristics of modern insurance, does not yet constitute 
insurance. For this amount, the wine merchant freely negotiated the interest rates 
and paid them upon completion of the venture.32

The Greeks, having inherited a maritime tradition,33 systematized and 
adopted the rules known as the Lex Rhodia de iactu (the Rhodian Maritime Code).34 
These rules exerted a remarkable influence on subsequent legal solutions in Rome,35 
including Byzantine regulations governing maritime trade. According to this law,  

30  The economic significance of wine in ancient Greece is confirmed by an epigraph found on Thasos, 
which, although partially damaged, contains two provisions concerning wine and vineyards: a) no vessel 
from Thasos may import foreign wine into Athos and Pacheia; otherwise, the owner shall be subject to 
a monetary penalty, which also extends to those who adulterate wine with water; b) “No one shall sell 
wine in small quantities, whether in amphorae, from pithoi (wine vessels), or pseudo-pithoi”. Alessandro 
Perucca, Leggi di Taso riguardanti il vino e le vigne, Axon, Vol. 5, No. 1, June 2021.
31  Srđan Vladetić, Emilija Stanković, “Fenus nauticum – praizvor osiguranja”, Evropska revija za pravo 
osiguranja, No. 1/2014, 15.
32  A specific example from ancient Greece: “A typical case concerns a loan agreement between an Athenian 
and a Euboean merchant with two traders from Pamphylia (Asia Minor), in the sum of 3,000 drachmae. 
The cargo consisted of 3,000 amphorae of wine, and the contract stipulated that the amphorae were 
to be loaded onto a vessel in Chalcidice (northern Greece), transported and delivered to a port on the 
Black Sea, with the vessel thereafter returning to Athens with a new cargo. The interest rate at which 
the Pamphylians contracted the loan was 22.5%”. Emmanouil M. L. Economou, The Economy of Classical 
Athens: Organisation, Institutions and Society, Routledge, 2024, 94.
33  The Greeks largely inherited and adapted their maritime trading system from the Phoenicians, whose 
maritime supremacy shaped the earliest commercial routes of the Mediterranean. It should be noted 
that the island of Rhodes, whose maritime law would later serve as a model for subsequent legal deve-
lopments, was originally an important Phoenician colony.
34  Beata J. Kowalczyk, “Rhodian Law as a Prototype of the Claim for Damage Suffered in Another Person’s 
Interest in Polish Civil Law”, Gdańskie studia prawnicze, No. 3/2019, 204–205.
35  Within the Digesta, this law is accorded a dedicated titulus in Book XIV.
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the essential innovation consisted in the institution of general average. Viewed 
through the lens of contemporary connotations, this institution resembles certain 
elements of insurance. The key factor was the shipmaster’s risk assessment: in 
critical situations, he was authorized to decide that a portion of the cargo should 
be deliberately thrown overboard (iactus) for the purpose of saving the vessel and 
the remaining goods, thereby completing the voyage to the intended destination. 
The loss of the jettisoned goods could be compensated.36 The shipmaster could be 
held liable if legal proceedings were instituted against him. The owners of the saved 
cargo could likewise be sued, resulting in joint liability among the parties involved.

This concept of solidary liability resembles the modern principle of insu-
rance against general average, with the distinction that in this case there is neither 
a premium nor an independent insurer – the cost is distributed jointly after the 
occurrence of the event itself. Such legal solutions provided an ideal foundation 
for the pragmatic approach of the Romans. In the area of maritime navigation, the 
Romans did not create legal institutions ex nihilo, but rather adopted existing solu-
tions, adapted them, and refined them through their characteristic legal precision. 
It was precisely this combination of Greek and Phoenician maritime knowledge and 
Roman pragmatism that ultimately contributed to the development of what would 
later evolve into a system of insurance.

4. The Roman Empire

In the Roman agrarian economy, viticulture was one of the most complex 
branches of agriculture.37 This economic importance was not lost on Roman legal 
consciousness, and the Romans, in their systematic manner, recognized wine as a 
significant commercial commodity and secured for it a place within the Digesta.38 
Wine exercised a considerable social influence, from the cultic role of the wine god 

36  Merchants, particularly wine merchants, did not leave wine cargo aboard ships without supervision, 
but travelled with it. Not all did so, though those who accompanied their goods received a specified sum 
of money to ensure the cargo was delivered to the designated port. Petr Dostalík, „Lex Rhodia de iactu 
and General Average“, Gdańskie studia prawnicze, No. 3/2019, 144.
37  Richard Duncan-Jones, The Economy of the Roman Empire: Quantitative Studies, Cambridge [Cambrid-
geshire]; New York: Cambridge University Press, 1982, 39.
38  An integral part of Justinian’s codification, the Corpus Iuris Civilis. Wine was legally regulated at every 
level: it was bought and sold under strictly defined rules, could be inherited, and was even the subject 
of specific testamentary dispositions (legata). Legal rules governing the sale of wine were contained in 
the Digesta, Book 18; Aleksandra Jovanović, Aneta Atanasovska Cvetković, “Wine as an Agricultural and 
Food Product: A Historical and Legal Approach”, Economics of Agriculture, Belgrade, No. 2/2022, 519. Legal 
rules governing the inheritance of wine appeared in Book 33, titulus 6 – De tritico vino vel oleo legato; 
Aneta Atanasovska Cvetković, Aleksandra Jovanović, “Наследувањето и наследувањето на виното 
во римското право“, Annual Review, Faculty of Law, Štip, University “Goce Delčev” Štip, Republic of North 
Macedonia, 2022, Vol. XI, 25–32.
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Bacchus (expressed through the Bacchanalia),39 to daily consumption across all social 
levels. The significance of wine did not in itself mean that insurance existed in Rome, 
but it did create the need for legal protection and contributed to the development 
of the mechanisms we today describe as predecessors of insurance.

In legal history, Rome is frequently regarded as the period in which significant 
steps were taken towards the institutionalization of insurance, for several reasons: 
the transformation of Rome into an empire, the expansion of its commercial network 
(both overland and maritime), and, most importantly, the development of legal tho-
ught that created legal rules in response to practical and commercial circumstances. 
Business activities in the Roman world possessed a strong ethical dimension – the 
pledged word, good faith (fides), was closely associated with a merchant’s honor.40 
Any serious breach of trust led not only to a loss of commercial reputation, but also 
to public condemnation of moral character (infamia) and exposure to private legal 
actions (actiones). The development of risk management mechanisms was therefore 
entirely to be expected.

To prevent fraud (dolus) and to protect the purchaser of wine stored in 
amphorae,41 one of the mechanisms employed was a mandatory tasting within a 
predetermined period. The Roman jurist Ulpian, in his writings, poses the question: 
does the seller, in a sale concluded subject to certain conditions, bear the risk of 
wine spoilage, irrespective of whether such spoilage occurred before or after the 
expiration of the tasting period? His position is as follows: the seller bears the risk in 
all circumstances, until the buyer accepts the goods.42 Viewed through Rohrbach’s 
framework, three elements analogous to the characteristics of insurance may be 
identified in this legal construction: 1) clear provisions concerning the right to risk 
coverage – the risk of wine spoilage was borne by the seller until acceptance by the 
buyer; 2) uncertainty – wine stored in sealed amphorae could not be fully inspected, 
and spoilage was unpredictable; 3) assessability – the difference in value between 
“sound” and “spoiled” wine made it possible to estimate the potential loss. These 
elements do not constitute insurance in the modern sense, rather, they indicate an 
early mechanism that functionally corresponds to the modern protection of con-
tractual parties. Although a certain risk transfer can be identified, it remains strictly 
confined to an inter partes obligations-based relationship and in no way constitutes 
insurance as an autonomous contractual institution.

39  The Senatus consultum de Bacchanalibus was a senatorial decree enacted in 186 BC, prohibiting such 
festivities on account of the disorderly conduct that accompanied the festival.
40  Magdolna Sič, “Fides and bona fides in the Formation of Roman General Law (ius gentium)”, Zbornik 
radova Pravnog fakulteta u Novom Sadu, No. 2/2012, 157–176.
41  Samir Aličić, “Wine Vessels (Vasa vinaria) in Roman Law”, Anali Pravnog fakulteta u Beogradu, No. 1/2017, 
131–150.
42  Text from the Digest, hereinafter: D.; D. 18.6.4 pr.
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The management of uncertainty in the Roman wine trade was achieved 
through specific risk allocation mechanisms, rather than through an autonomous 
insurance contract. The principal instrument was the conditional obligation (conditio). 
The Digesta contains a classical example of a stipulation making payment contingent 
upon the future and uncertain event of a ship’s arrival: Si navis ex Asia venerit...43 In the 
context of wine transportation, this illustrates a conscious contractual risk allocation, 
whereby the parties employed existing legal institutions such as locatio conductio 
operis (contract for work) and mutuum (loan).

Of particular significance is the maritime loan (fenus nauticum), which sc-
holarship rightly regards as a functional predecessor of insurance, and which was 
adapted into Roman law through the reception of Greek maritime and commercial 
customs.44 Within this legal framework, the repayment of the debt depended upon 
the safe arrival of the ship in port. If the cargo was destroyed by force majeure, the 
risk of capital loss was borne by the lender, as the borrower was not obligated to 
repay the funds. The high interest rate (pretium periculi), later restricted by Justinian 
I,45 effectively represented the price of the assumed risk, rather than an insurance 
premium in the modern sense.

In addition to contractual allocation, legal certainty in the wine trade was 
further reinforced through a regime of quasi-delictual liability, as well as through 
the receptum nautarum pact, which governed the shipmaster’s liability, whereby 
through praetorian actions the integrity of wine cargo was protected against theft or 
damage arising from the fault of the crew (dolus, culpa).46 Within these relationships, 
the specific role and liability of the shipmaster (magister navis) precisely defined 
the boundary between contractual obligations and the direct assumption of risk.47 
However, where the loss was not the consequence of fault but rather constituted a 
necessary sacrifice for the preservation of the maritime venture, the principle of ge-
neral average as established by Lex Rhodia de iactu applied. This principle represented  

43  D. 44.7.44.2.
44  Aleksandra Jovanović, Aneta Atanasovska Cvetković, “Loan Contract (Roman MUTUUM) – Legal Rules 
Before and After the Serbian Civil Code of 1844 and the Criminal Code of 1929”, 13th International Scien-
tific Conference: Employment, Education and Entrepreneurship, Belgrade, Serbia, 25 October 2024, 902.
45  Srđan Vladetić, Emilija Stanković, “Fenus nauticum – the Primordial Source of Insurance”, Evropska revija 
za pravo osiguranja, No. 1/2014, 16–17.
46  The praetor intervened to supplement the existing rules and attached to each shipowner or master of the 
vessel a liability for goods received. He introduced several actions: actio furti, actio damni adversus nautas, 
as well as the actio de recepto. The first two lay against the shipowner rather than the master, regardless 
of the nature of the contract of carriage concluded, provided that the cargo had been damaged or stolen 
while on board and that the damage (or theft) had been committed by a person working on the vessel 
(a slave, a sailor), including the master himself (magister navis). Jelena Danilović, „Beleške o ugovorima 
o prevozu robe brodom i rimskom pravu“, Anali Pravnog fakulteta u Beogradu, 1969, No. 3-4/1969, 361.
47  Vukašin Stanojlović, “Navigating the Legal Waters: The Role and Liability of a Ship’s Captain in Roman 
Maritime Law”, Anali Pravnog fakulteta u Beogradu, No. 2/2025, 373–403.
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the culmination of ancient legal reasoning: should the shipmaster, for the purpose of 
lightening the ship during a storm, order the jettison of wine amphorae into the sea, 
the resulting loss would be allocated on a solidary basis among those whose cargo was 
thereby saved.48 Such distribution rested upon the deeply rooted principle of equity, 
according to which no person should enjoy financial benefit or advantage derived 
from another’s loss without compensation.49 In this way, through the combination 
of different legal institutions, the Roman system of commercial risk management 
reached a high degree of development. Although it did not constitute insurance in 
the modern sense, it nevertheless represented a functional predecessor of insurance.

III Conclusion

Contemporary trends in wine insurance, from the primary production of 
grapes to complex transportation chains, represent the culmination of a millen-
nia-long evolution of mechanisms for managing uncertainty. Historical analysis 
unequivocally confirms that the need to protect the economic value of wine has 
remained constant throughout the development of trade, evolving from casuistic 
liability to complex systems of risk allocation.

Although the ancient world did not recognize the insurance contract as 
an autonomous legal institution based on the payment of a premium, the Meso-
potamian law codes, through their strict provisions, established the foundations of 
contractual risk allocation. The commercial practices of ancient Egypt and the Greek 
codification of maritime customs further reinforced the principles of legal certainty, 
which reached their culmination in Roman law. The systematization achieved through 
the fenus nauticum (maritime loan) and the receptum nautarum (the assumption 
of liability pact) created a framework that functionally contributed to shaping the 
modern insurance policy, addressing the fundamental question of who bears the 
burden in the event of the non-culpable loss of wine. Particular significance is given 
to the institution of general average (Lex Rhodia de iactu), which shifted the focus 
from individual liability to the solidary liability of participants in a maritime venture, 
and has remained a cornerstone of maritime law to this day. This paper confirms that 
modern insurance systems are not ex nihilo creations of the modern era, but rather 
the product of a long-term evolution of legal technique driven by the practical need 
to balance contractual liability and risk allocation.

48  D. 14, 2, 1: Lege Rhodia cavetur, ut si levandae navis gratia iactus mercium factus est, omnium contributione 
sarciatur quod pro omnibus datum est.; “The Rhodian Law provides that where cargo has been jettisoned 
for the purpose of lightening a vessel, that which has been sacrificed for the benefit of all must be made 
good by the contribution of all.”
49  Vilma Pezelj, „Pomorske havarije u dalmatinskom statutarnom pravu“, Zbornik radova Pravnog fakulteta 
u Splitu, No. 1/2006, 83.
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NEKA PITANJA POVERAVANJA POSLOVA TREĆIM 
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Apstrakt
Ovaj rad se bavi pitanjem poveravanja poslova trećim licima u društvima 

za osiguranje, s posebnim osvrtom na regulatorni okvir Evropske unije i Republike 
Srbije. Polazeći od rastuće potrebe osiguravajućih društava da deo svojih aktivnosti 
poveravaju trećim licima, naročito usled tehnoloških inovacija i digitalizacije, rad 
analizira načine na koje je ovaj proces pravno uređen i ograničen. Posebna pažnja 
posvećena je primeni načela proporcionalnosti, kao i uticaju kogentnih normi na 
ugovorne odnose između društava za osiguranje i pružalaca usluga. Analizira se u 
kojoj meri su ograničenja autonomije volje opravdana, imajući u vidu osnovni cilj 
regulative – zaštitu korisnika usluge osiguranja. Rad ukazuje na napetost između 
potrebe za efikasnim poslovanjem i zahteva regulatorne sigurnosti, te razmatra da 
li je postojeći nivo imperativnih pravila u oblasti poveravanja poslova u potpunosti 
u funkciji tog cilja.

Ključne reči: poveravanje poslova, načelo proporcionalnosti, autonomija 
volje, zaštita korisnika usluge osiguranja.
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I Uopšte o poveravanju poslova trećim licima  
u društvima za osiguranje

Generalno govoreći o poveravanju poslova trećim licima (engl. outsourcing), 
poveravanje poslova postalo je uobičajen model poslovanja privrednih društava u 
toj meri da se nailazi na mišljenja da živimo u vreme poveravanja poslova trećim 
licima.2 O značaju poveravanja poslova govori i činjenica da neki autori smatraju 
da je upravljanje poverenim poslovima postalo osnovna delatnost za sebe (engl. 
core business).3 Iako su se razlozi za poveravanje poslova trećim licima u prošlosti 
obično vezivali za smanjenje troškova poslovanja ili za pružanje valjane usluge,4 
poveravanje poslova danas se smatra osnovom za razlikovanje poslovnih modela5 
među učesnicima na relevantnim tržištima. 

Jasno je da privredna društva imaju jak poslovni interes da poveravaju 
poslove trećim licima, što nije zaobišlo ni delatnost osiguranja. Potreba društava za 
osiguranje da se oslanjaju na pružaoce usluga u mnogim slučajevima predstavlja 
ključ za uspešno ostvarivanje njihovih strateških ciljeva.6 Međutim, ono što razlikuje 
delatnost osiguranja od ostalih delatnosti jeste zakonska obaveza društava za osi-
guranje da postupaju u najboljem interesu korisnika usluge osiguranja odnosno u 
skladu s načelom zaštite korisnika usluge osiguranja. Stoga, jasno je da poveravanje 
poslova u društvima za osiguranje ne sme preći granicu te zaštite, to jest da povera-
vanje poslova u društvima za osiguranje mora biti uvek usmereno zaštitom korisnika 
usluge osiguranja i da je crvena linija poveravanja poslova kompromitovanje zaštite 
korisnika usluge osiguranja.7

U savremeno doba, tehnološke inovacije odnosno digitalizacija u dobroj 
meri podstiču društva za osiguranje da češće posežu za poveravanjem poslova trećim 
licima.8 Kada uzmemo u obzir da i digitalna transformacija društava za osiguranje mora 

2  Gene M. Grossman, Elhanan Helpman, „Outsourcing in a Global economy“, NBER Working Paper, No. 
8728, 2002, 1.
3  Andrew Kakabadse, Nada Kakabadse, „Outsourcing: Current and Future Trends“, Thunderbird Interna-
tional Business Review, No. 2/2005, 187.
4  Ibid., 193.
5  Financial Conduct Authority, Delegated authority: Outsourcing in the general insurance market, 2015, 
dostupno na adresi: https://www.fca.org.uk/publication/thematic-reviews/tr15-07.pdf, 17. 4. 2026, 2.
6  Central Bank of Ireland, Outsourcing – Findings and Issues for Discussion, 2018, dostupno na adresi: 
https://www.centralbank.ie/docs/default-source/publications/discussion-papers/discussion-paper-8/discus-
sion-paper-8---outsourcing-findings-and-issues-for-discussion.pdf, 17. 4. 2026, 14.
7  Organ za nadzor ponašanja na finansijskom tržištu Ujedinjenog Kraljevstva (engl. Financial Conduct 
Authority) u svojoj analizi poveravanja poslova na tržištu osiguranja kao ključan problem istakao je 
propust društava za osiguranje da posvete dovoljnu pažnju interesima i pravičnom tretmanu korisnika 
usluga osiguranja, kao i tome kako poveravanje poslova može na njih uticati. Videti: Financial Conduct 
Authority, Delegated authority: Outsourcing in the general insurance market, 3-4.
8  Tako i: EIOPA, Peer review on outsourcing, 2022, dostupno na adresi: https://www.eiopa.europa.eu/
system/files/2022-07/final_report_on_peer_review_on_outsourcing.pdf, 17. 4. 2026, 7.
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biti vođena najboljim interesom korisnika usluge osiguranja,9 postavlja se pitanje 
kako regulatori tržišta osiguranja, pa i sami zakonodavci, obezbeđuju da društva za 
osiguranje pomire svoja dva interesa – da određene poslove povere trećim licima a 
da istovremeno očuvaju zadovoljavajući nivo zaštite korisnika usluge osiguranja. U 
ovom radu analiziraćemo dva instrumenta kojim se društva za osiguranje usmeravaju 
ka adekvatnom poveravanju poslova trećim licima – primena načela proporcional-
nosti i ograničavanje autonomije volje prilikom poveravanja poslova trećim licima.

II Poveravanje poslova iz ugla načela proporcionalnosti

Načelo proporcionalnosti je osnovno načelo kojim se usmeravaju obaveze 
društava za osiguranje u vezi s poveravanjem poslova trećim licima.10 Posmatrajući 
izvor primene tog načela, načelo proporcionalnosti je osnovno načelo koje se pri-
menjuje na celokupan sistem upravljanja u društvu za osiguranje,11 te posledično 
i na poveravanje poslova trećim licima koje je deo sistema upravljanja društva za 
osiguranje. Šta podrazumeva načelo proporcionalnosti u domenu poveravanja 
poslova trećim licima? 

Načelo proporcionalnosti koje se primenjuje prilikom postupka poveravanja 
poslova trećim licima podrazumeva primenu propisanih radnji i mera proporcio-
nalno prirodi, obimu i složenosti poslova koji su predmet poveravanja trećem licu. 
Konkretno, načelo proporcionalnosti omogućava (pa i obavezuje) subjekte na koje 
se primenjuje da svoje obaveze u toku celog životnog veka poveravanja posla tre-
ćem licu preduzimaju srazmerno inherentnom riziku poveravanja određenog posla 
konkretnom pružaocu usluga. S obzirom na složenost regulative koja se odnosi na 

  9  Ibid., 8.
10  U Direktivi 2009/138/EZ Evropskog parlamenta i Saveta o početku i obavljanju delatnosti osiguranja 
i reosiguranja (Solventnost II) iz 2009. godine (The Directive 2009/138/EC of the European Parliament 
and of the Council of 25 November 2009 on the taking-up and pursuit of the business of Insurance and 
Reinsurance (Solvency II), (Direktiva Solventnost II) načelo proporcionalnosti se uopšteno posmatra iz 
perspektive nadzornih organa, te se jednim od opštih načela vršenja nadzorne funkcije smatra načelo 
proporcionalnosti (kako se u direktivi navodi, „načelom proporcionalnosti obezbeđuje se proporcionalna 
primena ove direktive“). Videti: Direktiva Solventnost II, čl. 29 st. 4. Načelo proporcionalnosti sadržano je 
i u Uredbi (EU) 2022/2554 Evropskog parlamenta i Saveta o digitalnoj operativnoj efikasnosti za finan-
sijski sektor iz 2022. godine (Regulation (EU) 2022/2554 of the European parliament and of the Council on 
digital operational resilience for the financial sector, DORA Regulativa). Videti: DORA Regulativu, čl. 28. st. 
1. tač. a). Načelo proporcionalnosti sadržano je i u Odluci o sistemu upravljanja u društvu za osiguranje/
reosiguranje – Odluka o sistemu upravljanja, Službeni glasnik RS, br. 51/2015, 29/2018, 84/2020, 94/2022 
i 82/2024. Videti: Odluka o sistemu upravljanja, tač. 4.
11  Načelo proporcionalnosti ustanovljeno Direktivom Solventnost II primenjuje se na celokupan sistem 
upravljanja u društvu za osiguranje. Takođe, smatra se jednim od opštih načela vršenja nadzorne funk-
cije od strane nadzornih organa (kako se u direktivi navodi, „načelom proporcionalnosti obezbeđuje se 
proporcionalna primena ove direktive“). Direktiva Solventnost II, čl. 29. st. 4.
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poveravanje poslova trećim licima, primena načela proporcionalnosti može i treba 
da se smatra uzornim i promišljenim rešenjem zakonopisca u ovoj materiji. Naime, 
jasno je da ne bi bilo svrsishodno očekivati od društava za osiguranje da bez obzira 
na kritičnost, obim, vrstu, prirodu i druge okolnosti poveravanja poslova uvek prime-
njuju isti nivo odnosno broj mera i radnji kojima se upravlja poveravanjem poslova. 
Primera radi, poveravanje poslova procene i likvidacije odštetnih zahteva daleko 
je složenije i rizičnije od poveravanje poslova naplate potraživanja društva. Stoga, 
procena rizika treba da bude daleko analitičnija i opsežnija u prvom nego drugom 
primeru. Konačno, važno je naglasiti da regulativa Evropske unije ne obavezuje samo 
društva za osiguranje da postupaju u skladu s načelom proporcionalnosti u oblasti 
poveravanje poslova trećim licima, već se ovo načelo primenjuje i na nadzorne 
organe prilikom vršenja nadzora.12 

Kao što smo prethodno naglasili, poveravanje poslova trećim licima generalno, 
pa tako i poveravanje poslova trećim licima u društvima za osiguranje pojava je čiji 
je značaj u praksi sve veći. Stoga se načelo proporcionalnosti u domenu poverava-
nja poslova može posmatrati i kao regulatorno prepoznavanje potrebe prakse da 
društva za osiguranje posluju efikasnije. Podsetimo, delatnost osiguranja je visoko 
regulisana delatnost13 (čemu u prilog govori i regulativa koja uređuje poveravanje 
poslova trećim licima), što znači da ona moraju postupati u skladu s nizom zakon-
skih odnosno regulatornih zahteva u svom poslovanju, daleko više u odnosu na 
prosečne tržišne učesnike. Načelo proporcionalnosti upravo uvažavajući potrebu 
konkurentnosti usluga osiguranja sa uporedivim uslugama, omogućava društvima 
za osiguranje da održavaju potreban nivo zakonske regulisanosti, što ih oslobađa 
obaveza koje nisu srazmerne njihovom opštem poslovanju ili konkretnom poslu.

Na ovom mestu istaći ćemo dva interesantna praktična primera primene 
načela proporcionalnosti, te ćemo analizu ovog načela zaključiti isticanjem jednog 
važnog aspekta poveravanja poslova trećim licima na koje se načelo proporcional-
nosti ne primenjuje. 

Prva interesantna praktična primena načela proporcionalnosti odnosi se na 
vrstu poslova o čijem poveravaju trećim licima su društva za osiguranje dužna da 
obaveste regulatora tržišta osiguranja. Naime, društva za osiguranje obavezna su da 
prethodno, u određenom roku pre formalnog početka poveravanja posla,14 obaveste 

12  Videti fusnotu broj 10.
13  O izvorima prava koji se primenjuju u delatnosti osiguranja videti: Nataša Petrović Tomić, Pravo osigu-
ranja: sistem. Knjiga 1, Beograd, 2019, 78 i dalje.
14  U pravu Evropske unije, društva za osiguranje su dužna da prethodno, blagovremeno (engl. in timely 
manner) obaveste nadzorni organ o poveravanju poslova odnosno o bitnoj promeni u pružanju poverenog 
posla. Videti: Direktiva Solventnost II, čl. 49. st. 3. DORA regulativa, čl. 28 st. 3, tač. 5. Države članice Evropske 
unije na različite načine su protumačile pravni standard blagovremenog obaveštavanja, te se vremenski 
okvir blagovremenog obaveštavanja u njima kreće u rasponu od 5 do 60 dana. Videti: EIOPA, Peer review on 
outsourcing, 57. Iako su, čini se, upravo u duhu primene načela proporcionalnosti, Direktiva Solventnost II 
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nadzorni organ o nameri da povere poslove trećem licu. Međutim, u zavisnosti od 
regulatornih rešenja u određenom pravu, društva za osiguranje obaveštavaju nadzorni 
organ o nameri poveravanja samo određene vrste poslova. Tako su pravo Evropske 
unije i srpsko pravo zauzeli različite pristupe prilikom određivanja vrste poslova o 
kojima je društvo za osiguranje dužno da prethodno obavesti nadzorni organ tržišta 
osiguranja. U pravu Evropske unije, društva za osiguranje obavezna su da prethodno 
obaveste nadzorni organ o nameri da povere poslove trećem licu, samo ako trećem 
licu poveravaju kritične ili važne poslove,15 dok se s poveravanjem poslova koji nisu 
kritični odnosno važni, nadzorni organi upoznaju kroz mere nadzora koje sprovode 
nad društvima za osiguranje.16 S druge strane, u srpskom pravu, društva za osiguranje 
dužna su da prethodno blagovremeno obaveste Narodnu banku Srbije o poveravanju 
poslova trećem licu bez obzira na to da li se trećem licu poveravaju kritični ili važni 
poslovi ili oni koji nisu tako klasifikovani od strane društva za osiguranje.17 Koje su 
posledice primene tih različitih pristupa?

Jasno da je rešenje prava Evropske unije bliže primeni načela proporcional-
nosti. S druge strane, rešenje koje je primenjeno u našem pravu udaljava se od načela 
proporcionalnosti. Međutim, to ga ne čini nesvrsishodnim iz bar dva razloga. Prvo, 
obavezom da društva za osiguranje obaveštavaju Narodnu banku Srbije o svakom18 

i DORA Regulativa ostavile prostor državama članicama da same odrede koji period pre poveravanja posla 
trećem licu (odnosno pre materijalne promene poverenog posla) smatraju blagovremenim, EIOPA smatra 
da se za blagovremeno obaveštenje uzima obaveštenje koje je upućeno nadzornom organu najmanje šest 
nedelja pre efektivnog početka poveravanja posla. Videti: EIOPA, Final Report on Public Consultation No. 
14/017 on Guidelines on system of governance, 2015, https://register.eiopa.europa.eu/Publications/Consul-
tations/EIOPA_EIOPA-BoS-14-253-Final%20report_Governance.pdf, 19. 4. 2026, 103–104. U srpskom pravu, 
kada društvo za osiguranje poverava aktivnosti u vezi sa informacionim sistemom, društvo za osiguranje 
dužno je da obavesti Narodnu banku Srbije o nameri poveravanja aktivnosti, odnosno o bitnoj izmeni 
ugovora o poveravanju aktivnosti (dodavanju/ukidanju poverenih aktivnosti) i promeni pružaoca usluga, 
najkasnije 30 dana pre zaključenja ugovora odnosno aneksa ugovora o poveravanju aktivnosti. Dodatno, 
društvo za osiguranje dužno je da obavesti Narodnu banku Srbije o nameri da promeni trajanje ugovora o 
poveravanju aktivnosti, da promeni finansijske uslove (cenu usluge) pružanja poverene aktivnosti odnosno 
o nameri da promeni odredbe koje ne utiču na obavljanje poverenih aktivnosti, najkasnije 15 dana pre 
zaključenja aneksa ugovora kojim se menja trajanje, cena odnosno odredbe koje ne utiču na obavljanje 
poverene aktivnosti.Videti: Odluka o poveravanju aktivnosti u vezi sa informacionim sistemom, tač. 20. 
U slučaju kada društvo za osiguranje poverava poslove koji su predmet Odluke o sistemu upravljanja, 
društvo za osiguranje dužno je da obavesti Narodnu banku Srbije o poslovima koje namerava da poveri 
pružaocu usluga 30 dana pre zaključenja ugovora o njihovom poveravanju, odnosno 15 dana pre svake 
promene poverenih poslova. Videti: Odluka o sistemu upravljanja, tač. 37.
15  Direktiva Solventnost II, čl. 49, st. 3. DORA Regulativa, čl. 28, st. 3, tačka 5. 
16  Da je u pravu Evropske unije ovo regulatorno rešenje izraz načela proporcionalnosti, videti u: EIOPA, 
Peer review on outsourcing, 94.
17  Odluka o sistemu upravljanja, tač. 37. Odluka o poveravanju aktivnosti u vezi sa informacionim siste-
mom, tač. 20. 
18  Kada se kaže da su društva za osiguranje obavezna da o svakom poveravanju posla obaveste Narodnu 
banku Srbije, govorimo o svim slučajevima u kojima se na osnovu odredaba odluka Narodne banke Srbije 
konkretan ugovor s pružaocem usluga smatra ugovorom kojim se poveravaju poslovi trećem licu. Za 
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poveravanju posla trećim licima stvara se disciplina u ispunjavanju regulatornih 
obaveza. Naime, društva za osiguranje u takvom regulatornom okruženju nemaju 
mogućnost da usled svojih poslovnih potreba zanemare regulatorne obaveze kada 
poveravaju poslove koji se ne smatraju kritičnim ili važnim. U suprotnom, rizikuju da 
Narodna banka Srbije iskoristi svoja regulatorna i zakonska ovlašćenja i da merama 
nadzora taj postupak uspori do ispunjenja regulatornih zahteva. Posledično, društva 
za osiguranje osim obezbeđivanja saglasnosti Narodne banke Srbije, kroz postupak 
komunikacije sa svojim regulatorom,19 mogu doći do korisnih saznanja kako da 
unaprede interni postupak poveravanja poslova, te da ga sprovode i regulatorno 
ispravno i efikasno. 

Drugo, takva opšta obaveza društava za osiguranje da obaveštavaju Narodnu 
banku Srbije o svim poslovima koje nameravaju da povere trećim licima omogućava 
Narodnoj banci Srbije da kontinuirano i holistički nadzire proces poveravanja poslova 
trećim licima. Kada regulator tržišta ima uvid u ceo spektar poslova poverenih trećim 
licima (bez rizika da postoje cele grupe poslova o čijem poveravanju regulator nema 
svest bez pokretanja postupka posredne ili neposredne kontrole), u prilici je da prati 
tokove na tržištu osiguranja u ovom segmentu poslovanja društava za osiguranje, te 
da preventivno, kroz kontinuiran nadzor, usmerava tržište ka najboljim praksama.20 

Konačno, na ovom mestu, prakse radi, naglašavamo da obaveza društava 
za osiguranje da prethodno blagovremeno obaveste regulatora tržišta o svakom 
poveravanju poslova trećem licu, u pojedinim slučajevima može ograničiti efika-
snost poslovanja u društvima za osiguranje, a sve u duhu načela proporcionalnosti.

Druga interesantna praktična primena načela proporcionalnosti odnosi se 
na poveravanje poslova unutar grupe društava za osiguranje (engl. intra-group out-
sourcing). Naime, poveravanje poslova trećim licima u praksi društava za osiguranje 
koja posluju unutar grupe često podrazumeva poveravanje poslova društvu koje 
je deo iste grupe kojoj pripada i osiguravajuće društvo koje posao poverava. Kao 
ilustrativan primer domašaja ove pojave izdvojićemo nalaz Centralne banke Irske 
(regulator tržišta osiguranja u Republici Irskoj) iz istraživanja koje je objavljeno 2018. 
Prema tom istraživanju, subjekti koji su pod nadzorom Narodne banke Irske (društva 

definicije poveravanja poslova videti: Odluka o sistemu upravljanja, tač. 32, st. 1. Odluka o poveravanju 
aktivnosti u vezi sa informacionim sistemom, tač. 4.
19  EIOPA smatra komunikaciju regulatora s tržištem osiguranja o regulatornom okviru poveravanja poslova 
trećim licima dobrom praksom. Videti: EIOPA, Peer review on outsourcing, 14.
20  EIOPA je kao dobru praksu kontinuiranog nadzora nad poveravanjem poslova trećim licima u društvima 
za osiguranje istakla tematsku analizu koju je sproveo nadzorni organ tržišta osiguranja u Poljskoj. Naime, 
u periodu od 2016. do 2017. poljski regulator tržišta osiguranja ciljano je analizirao politike poveravanja 
poslova trećim licima u svim društvima za osiguranje koja su u tom trenutku poverila bar neki posao 
trećim licima. Konačni cilj te tematske analize bio je da poljski regulator podeli svoje nalaze s tržištem, 
kao i da naloži društvima za osiguranje da svoje politike usklade s nalazima regulatora. Detaljnije o ovoj 
tematskoj analizi videti u: EIOPA, Peer review on outsourcing, 144–146.
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za osiguranje, banke, investicioni fondovi, platne institucije itd. koji posluju na teritoriji 
Republike Irske) 50% ugovora o poveravanju poslova zaključili su s pružaocima usluga 
unutar grupe.21 Što se Evropske unije tiče, nalaz EIOPA-e iz 2022. jeste da je više od 
40% kritičnih ili važnih funkcija u društvima za osiguranje povereno unutar grupe.22 
Stoga, jasan je veliki praktični domašaj pitanja poveravanja poslova unutar grupe.

Što se regulatornog okvira tiče, nesporno je da se pravila koja se odnose 
na poveravanje poslova trećim licima primenjuju i na slučajeve kada se poslovi 
poveravaju društvima unutar grupe. Takav regulatorni stav jasan je kako u pravu 
Evropske unije23 tako i u pravu Republike Srbije.24 Međutim, isto tako je nesporno 
da će društva za osiguranje prirodno težiti pojednostavljenju procesa poveravanja 
poslova kada poslove poveravaju unutar grupe. Naime, iako su, pravno posmatra-
no, pružaoci usluga iz grupe treća lica, oni su i povezana pravna lica s društvom za 
osiguranje kojem pružaju usluge. Ekonomski posmatrano, ta bliskost je još veća jer 
je poslovanje društva za osiguranje kao naručioca usluga i pravnog lica grupe kao 
pružaoca usluga, iz ugla poslovanja uopšte, uvek usmereno ka ostvarivanju ciljeva 
koji su u najboljem interesu grupe kojoj pripadaju. Konačno, iz aspekta zaštite kori-
snika usluge osiguranja u širem smislu, korisnici usluge osiguranja mogu se smatrati 
i klijentima društva unutar grupe, jer oba lica posluju u okviru iste grupe.

Stoga, jasno je da društva za osiguranje prirodno teže liberalizaciji prime-
ne opštih pravila o poveravanju poslova trećim licima, odnosno primeni načela 
proporcionalnosti prilikom poveravanja poslova društvu unutar grupe. Takođe je 
jasno da regulatori nisu inicijalno prepoznali specifičnost poveravanja poslova licima 
unutar grupe. Ipak, Evropska unija je napravila iskorak ka prepoznavanju te prakse. 
Konkretno, Evropska unija je pet godina nakon donošenja Direktive Solventnost II 
izričito afirmisala primenu načela proporcionalnosti prilikom poveravanja poslova 
unutar grupe. Naime, Delegiranom uredbom komisije (EU) 2015/35 o dopuni Direk-
tiva 2009/138/EZ Evropskog parlamenta i Saveta o početku i obavljanju delatnosti 
osiguranja i reosiguranja (Solventnost II) iz 2014. godine (Commission Delegated 
Regulation (EU) 2015/35 supplementing Directive 2009/138/EC of the European Parlia-
ment and of the Council on the taking-up and pursuit of the business of Insurance and 
Reinsurance (Solvency II)), Delegirana uredba Direktive Solventnost II), propisano je 
da ako su društvo za osiguranje i pružalac usluga članovi iste grupe, pri poveravanju 
kritičnih ili važnih operativnih funkcija ili delatnosti, društvo uzima u obzir meru  

21  Central Bank of Ireland, Outsourcing – Findings and Issues for Discussion, 15.
22  EIOPA, Peer review on outsourcing, 8.
23  Primera radi, Direktiva Solventnost II ne pravi razliku između poveravanja posla pravnom licu u grupi 
i poveravanja trećem licu. Videti definiciju poveravanja poslova trećim licima: Direktiva Solventnost II, čl. 
13. st. 1. tač. 28. I EIOPA, čini se, radi prakse koju je uočila na tržištu osiguranja Evropske unije, naglašava 
da se odredbe Direktive Solventnost II o poveravanju poslova trećim licima primenjuju i na poveravanje 
poslova unutar grupe. Videti: EIOPA, Peer review on outsourcing, 24.
24  Odluka o poveravanju aktivnosti u vezi sa informacionim sistemom, tač. 5, st. 2.
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u kojoj kontroliše pružaoca usluga ili može uticati na njegove aktivnosti.25 Šta zaklju-
čujemo iz te odredbe? Načelo proporcionalnosti koje je uvedeno tom odredbom je 
vrednosno neutralno. Konkretno, primena načela proporcionalnosti nije usmerena 
isključivo ka liberalizaciji opštih pravila koja se odnose na poveravanje poslova trećim 
licima, već može biti usmerena i ka njihovom pooštravanju. Sve zavisi od toga koliko 
društvo za osiguranje može da utiče na pružaoca usluga. Ipak, EIOPA podvlači i da 
poveravanje poslova unutar grupe može biti „jedinstvena tačka kvara“ (engl. single 
point of failure), tako da EIOPA preporučuje nadzornim organima država članica 
Evropske unije da kontrola poveravanja poslova unutar grupe bude visoko na listi 
prioriteta nadzornih organa u Evropskoj uniji.26

Što se tiče liberalizacije opštih pravila koja se odnose na poveravanje poslova u 
slučajevima kada društva za osiguranje poveravaju poslove licima unutar grupe, EIOPA je 
istakla primenu „unapređenog“ načela proporcionalnosti pri poveravanju poslova unutar 
grupe kao prepoznavanje „izvesnog nivoa fleksibilnosti“.27 Međutim, EIOPA je izričita i 
da „fleksibilnost može da varira“.28 Konkretan aspekt poveravanja poslova u kojem je 
EIOPA prepoznala prostor za liberalizaciju jeste analiza pružaoca usluga s obzirom na 
to da je pružalac usluga poznat organima upravljanja društva za osiguranje i s obzirom 
na to da osiguravajuće društvo može da izvrši uticaj na pružaoca usluga unutar grupe.29

Centralna banka Irske došla je do sličnih zaključaka.30 Što se tiče konkretnih 
razloga za liberalizaciju poveravanja poslova licu unutar grupe, Centralna banka 
Irske prepoznala je veću mogućnost prilagođavanja ugovora o poveravanju poslova 
trećim licima promenljivim potrebama društva za osiguranje.31

Iz drugog primera zaključujemo da praktična primena načela proporcio-
nalnosti može da varira u zavisnosti od konkretnih okolnosti u kojima se poveravaju 
poslovi trećem licu.

Kao što smo naveli, veća mogućnost izmene ugovora o poveravanju poslo-
va licima unutar grupe u odnosu na situacije kada se posao poverava licima izvan 
grupe, prepoznata je kao povod za liberalizaciju poveravanja poslova licu unutar 
grupe u duhu primene načela proporcionalnosti. Međutim, upravo su ugovori o 
poveravanju poslova trećim licima redak aspekt poveravanja poslova trećim licima 
koji je apsolutno izvan domašaja primene načela proporcionalnosti u smislu libe-
ralizacije obaveza društva za osiguranje (ne i u smislu pooštravanja ovog načela).32 

25  Delegirana uredba Direktive Solventnost II, čl. 274. st. 2.
26  EIOPA, Peer review on outsourcing, 8.
27  Ibid., 49.
28  EIOPA, Final Report on Public Consultation No. 14/017 on Guidelines on system of governance, smer-
nica 62, tač. 2. 296.
29  Ibid., smernica 62, tač. 2. 298.
30  Central Bank of Ireland, Outsourcing – Findings and Issues for Discussion, 15.
31  Ibidem.
32  Primera radi, kada se poveravaju aktivnosti korišćenjem klaud usluga, Narodna banka Srbije zahteva od 
društava za osiguranje da ugovorima o poveravanju poslova obuhvate dodatne odredbe. Videti: Odluka 
o poveravanju aktivnosti u vezi sa informacionim sistemom, tačka 30.
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Kada bismo konstataciju da su ugovori o poveravanju poslova apsolutno 
izvan domašaja načela proporcionalnosti posmatrali isključivo iz aspekta ugovornog 
prava (bez bilo kakvog prethodnog znanja o specifičnostima poveravanja poslova 
ili delatnosti osiguranja), logično bi se postavilo pitanje zašto je uopšte potrebno 
primenjivati načelo proporcionalnosti na ugovor kao pravni posao. Ugovorno 
pravo odlikuje načelo autonomije volje,33 što znači da proporcionalnost ugovora 
uređuju same ugovorne strane. Međutim, načelo autonomije volje kod ugovora o 
poveravanju poslova znatno je ograničeno. U toj meri je ograničeno da čak ni načelo 
proporcionalnosti u svom pozitivnom aspektu (ublažavanju obaveza ugovornih 
strana srazmerno konkretnim okolnostima, a u granicama prinudnih propisa) koje bi 
ostavilo izvestan prostor za autonomiju volje, nije stupilo na mesto načela slobode 
ugovaranja.34 Sasvim suprotno, načelo autonomije volje je u svim svojim aspektima 
zamenjeno načelom stroge formalnosti u svim aspektima ugovaranja.

III Načelo stroge formalnosti ugovora o poveravanju poslova

Vraćajući se na načelo autonomije volje kao jedno od osnovnih načela 
ugovornog prava, razmotrićemo kako su prinudna pravila koja se odnose na pove-
ravanje poslova trećim licima u društvima za osiguranje drastično suzila primenu 
načela autonomije volje ugovornih strana – društva za osiguranje i trećeg lica kojem 
društvo za osiguranje poverava poslove.35 

Načelo autonomije volje predstavlja zakonsko prepoznavanje slobode 
svakog lica da u pravnom prometu (daleko izvan ugovornog prava, sve do granica 
do kojih doseže građansko pravo uopšte) istupa u skladu sa svojom voljom. Upravo 
u domenu ugovornog prava, načelo autonomije volje doseže svoj najveći značaj.36 
Šta konkretno podrazumeva načelo autonomije volje u ugovornom pravu? Konkret-
no, načelo autonomije u ugovornom pravu u sebi sadrži dva uža načela – načelo 
konsensualizma (načelna sloboda izbora forme ugovora) i načelo slobode ugova-
ranja (sloboda da se odluči da se ugovor zaključi ili ne, sloboda izbora saugovarača  

33  Načelo autonomije volje obezbeđuje suverenost volja ugovornih strana. O načelu autonomije volje 
videti: Mihailo Konstantinović, Obligaciono pravo. Beleške sa predavanja, Beograd, 1969, 17–18.
34  I EIOPA je izričito izdvojila ugovor o poveravanju poslova iz domena primene načela proporcionalnosti. 
Videti: EIOPA, Peer review on outsourcing, 94.
35  Iako je, suštinski posmatrano, odredbama koje se primenjuju na društva za osiguranje u domenu po-
veravanja poslova trećim licima, ograničena autonomija volje obe ugovorne strane, pravno posmatrano, 
autonomija volje ograničena je samo društvima za osiguranje, ne i pružaocima usluga (čak i onda kada su 
pružaoci usluga subjekti nadzora istog nadzornog organa, s obzirom na to da se u toj situaciji ne nalaze u 
ulozi lica koje poverava poslove). U praksi, tako drastično ograničenje autonomije volje ugovornih strana 
dovodi do velikih problema prilikom pregovora o zaključenju ugovora, budući da pružaoci usluga nisu 
obavezni da ih ugovaraju, a nametnut im je veliki broj obaveza koje su nestandardne u poslovanju uopšte.
36  Marija Karanikić Mirić, Obligaciono pravo, Beograd, 2024, 77.
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i sloboda određivanja sadržine ugovora).37 Te slobode, u skladu sa zakonom, mogu 
biti ograničene samo prinudnim propisima, javnim poretkom i dobrim običajima.38 

Zaključujemo, ograničenje načela autonomije volje prinudnim propisima jeste 
samo zakonski već i praktični izuzetak. Naime, uopšteno posmatrano, imperativnost 
je retka u ugovornom pravu. Ugovorno pravo obiluje dispozitivnim normama koje 
ugovornim stranama služe kao svojevrsne dopune njihovoj volji u situacijama kada 
propuste da ugovore drugačije. Cilj ugovornog prava nije da nameće ugovornim 
stranama na koji način da regulišu svoje odnose već da im pruži okviru koji će ih 
usmeravati kada je saugovaračima to potrebno.

Međutim, deo ugovornog prava kojim se uređuje poveravanje trećim licima u 
društvima za osiguranje, upravo suprotno, obiluje imperativnim normama, zbog čega 
možemo reći da u ovoj oblasti vlada načelo stroge formalnosti ugovora. Imperativne 
norme koje su konvertovale načelo autonomije volje u načelo stroge formalnosti 
ugovora, analiziraćemo upravo kroz odstupanje od primene načela konsensualizma 
i načela slobode ugovaranja, kao užih načela slobode autonomije volje.

1. Derogiranje načela konsensualizma

Kao što smo naveli, načelo konsensualizma podrazumeva načelnu slobo-
du ugovornih strana da izaberu formu u kojoj će zaključiti ugovor. Kako je to ZOO 
definisao, opšte je pravilo da zaključenje ugovora ne podleže nikakvoj formi, osim 
ako je zakonom drukčije određeno.39 Međutim, u oblasti poveravanja poslova trećim 
licima, podzakonskim aktima (odlukama Narodne banke Srbije) slobodu izbora forme 
ugovora zamenila je obaveza sačinjavanja ugovora u pisanoj formi,40 što je rešenje 
koje postoji i u pravu Evropske unije.41 

Na ovom mestu, zadržaćemo se na pitanju načina na koji je u srpskom pravu 
u oblasti poveravanja poslova trećim licima u društvima za osiguranje delegirano 

37  Ibidem.
38  Zakon o obligacionim odnosima – ZOO, Sl. list SFRJ, br. 29/78, 39/85, 45/89 – odluka USJ i 57/89, Sl. list 
SRJ, br. 31/93, Sl. list SCG, br. 1/2003 – Ustavna povelja i Sl. glasnik RS, br. 18/2020, čl. 10.
39  ZOO, čl. 67, st. 1. Tu odredbu ZOO ne treba tumačiti tako da ugovori po pravilu nemaju formu. Naprotiv, 
svaki ugovor ima neku formu, a načelo konsensualizma samo utvrđuje da su ugovorne strane slobodne 
da tu formu izaberu (takozvani neformalni ugovori). S druge strane, zakon može obavezati ugovorne 
strane da u određenim slučajevima zaključuju ugovore u određenoj formi (formalni ugovori). O podeli 
ugovora na formalne i neformalne detaljnije videti: M. Karanikić Mirić, 178 i dalje.
40  Odluka o sistemu upravljanja, tač. 35, st. 2. Dok prethodno navedena odluka izričito propisuje obavezu 
društva za osiguranje da ugovor o poveravanju poslova s pružaocem usluga mora biti u pisanoj formi, 
Odluka o poveravanju aktivnosti u vezi sa informacionim sistemom ovu obavezu propisuje na posredan 
način, obavezujući društvo za osiguranje da prilikom obaveštavanja Narodne banke Srbije o namerava-
nom zaključenju ugovora o poveravanju poslova trećem licu, Narodnoj banci dostavi nacrt tog ugovora. 
Videti: Odluka o poveravanju aktivnosti u vezi sa informacionim sistemom, tač. 20, st. 2, tač. 25, st. 2.
41  DORA Regulativa, čl. 30. st. 1. Delegirana uredba Direktive Solventnost II, čl. 274. st. 3, tač. c).
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načelo konsensualizma. Naime, kao što smo naveli, ZOO dozvoljava odstupanje od 
načela konsensualizma samo ako je zakonom drugačije određeno. Međutim, odluke 
Narodne banke Srbije su podzakonska akta. Stoga, postavlja se pitanje zakonitosti 
odredaba kojima je propisana obavezna pisana forma ugovora o poveravanju po-
slova trećim licima u društvima za osiguranje odredaba. Konkretno, da li te odredbe 
odluka Narodne banke Srbije imaju uporište u nekom zakonu koji se primenjuje na 
ugovore koje zaključuju društva za osiguranje.42 Pre svega, krenućemo od ZOO. Što 
se tiče ugovora koje zaključuju društva za osiguranje, ZOO reguliše jedino ugovore 
o osiguranju,43 tako da se ove odredbe ZOO ne mogu primeniti na ugovore o po-
veravanju poslova trećim licima. Dalje, u zakonima koji uređuju položaj privrednih 
društava44 odnosno uslove i načine za obavljanje trgovine,45 ne nailazimo na normu 
kojom se privredna društava odnosno trgovci obavezuju da u pisanoj formi zaklju-
čuju ugovore pod koje se mogu podvesti ugovori o poveravanju poslova trećem 
licu. Što se tiče Zakona o osiguranju Republike Srbije,46 kojim se uređuje obavljanje 
delatnosti osiguranja, imperativnom odredbom regulisana je obaveza društva za 
osiguranje da ugovore sačinjava na srpskom jeziku.47 Međutim, postavlja se pita-
nje kako tumačiti ovu odredbu. Da li je tumačiti tako da se na taj način implicitno 
uvodi obaveza društava za osiguranje da zaključuju sve ugovore u pisanoj formi i 
to na srpskom jeziku (pa tako i ugovore o poveravanju poslova trećim licima) ili se 
društva za osiguranje obavezuju da kada odluče da zaključuju ugovore u pisanoj 
formi, te pisane ugovore zaključuju na srpskom jeziku? Kako, čini se, ne postoji al-
ternativni zakonski osnov za uvođenje obaveze društva za osiguranje da ugovore o 
poveravanju poslova trećem licu zaključe u pisanoj formi, reklo bi se da zakonitost 
odredaba odluka Narodne banke Srbije kojim se društva za osiguranje obavezuju 

42  Na ovom mestu naglašavamo da se, za razliku od Odluke o sistemu upravljanja, koja se isključivo 
primenjuje na društva za osiguranje (i društva za reosiguranje), odredbe Odluke o poveravanju aktiv-
nosti u vezi sa informacionim sistemom primenjuju i na banke, davaoce finansijskog lizinga, društva za 
upravljanje dobrovoljnim penzijskim fondovima, platne institucije, institucije elektronskog novca i javne 
poštanske operatore u delu njihovog poslovanja koje se odnosi na pružanje platnih usluga i/ili izdavanje 
elektronskog novca (u daljem tekstu zajedno: finansijske institucije). Autorka, pre svega u ovom delu rada, 
ali i u ovom radu uopšte ne pretenduje da primeni izvedene zaključke na ostale finansijske institucije, 
osim na društva za osiguranje.
43  ZOO, čl. 897–965.
44  Položaj privrednih društava u srpskom pravu regulisan je Zakonom o privrednim društvima – ZPD, 
Sl. glasnik RS, br. 36/2011, 99/2011, 83/2014 – dr. zakon, 5/2015, 44/2018, 95/2018, 91/2019, 109/2021 
i 19/2025. ZPD za pojedine ugovore (primera radi, ugovor o statusnim promenama, ugovor o prenosu 
udela ili akcija, ugovor o kontroli i upravljanju) predviđa obavezu privrednih društava da ih zaključe u 
pisanoj formi, međutim, ne postoji opšta imperativna odredba da privredna društva zaključuju ugovore 
u pisanoj formi (iako su u praksi privrednih društava češći formalni od neformalnih ugovora).
45  Uslovi i načini za obavljanje trgovine u srpskom pravu regulisani su Zakonom o trgovini, Sl. glasnik RS, br. 
52/2019. Taj zakon ne obavezuje trgovca imperativnim odredbama da zaključuje ugovore u pisanoj formi.
46  Zakon o osiguranju – ZO, Sl. glasnik RS, br. 139/2014 i 44/2021.
47  ZO, čl. 67, st. 3.
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da u pisanoj formi zaključuju te ugovore zavisi upravo od tumačenja (šireg ili užeg) 
pomenute odredbe ZO.

Autorka nije pronašla tumačenje ove odredbe ZO iz ugla nedoumice da li 
ZO ovom odredbom derogira načelo konsensualizma kod ugovora koje zaključuju 
društva za osiguranje. Stav autorke jeste da odredbu ZO da su društva za osiguranje 
obavezna da ugovore sačinjavaju na srpskom jeziku treba tumačiti na uži način – kao 
obavezu društava za osiguranje da kada odluče da zaključuju ugovore u pisanoj formi, 
te pisane ugovore zaključuju i na srpskom jeziku, a ne da su društva za osiguranje 
uvek obavezna da zaključuju ugovore u pisanoj formi. Autorka ovaj stav zauzima 
vodeći se opštim pravilom tumačenja prava – da izuzetke od opštih pravila u pravu 
treba usko tumačiti.48 U našem slučaju, odredba ZO kojom je predviđena obaveza 
društva za osiguranje da zaključuje ugovore na srpskom jeziku jeste izuzetak u odnosu 
na odredbu ZOO o neformalnosti ugovora. Stoga, domen primene ove odredbe ZO, 
po autorkinom stavu, ne bi trebalo proširivati tako da se smatra da su društva za 
osiguranje obavezna da zaključuju sve ugovore u pisanoj formi (na srpskom jeziku).

2. Derogiranje načela slobode ugovaranja

Što se tiče načela slobode ugovaranja, podsećamo da ono u sebi sadrži 
sledeće slobode ugovornih strana: (i) slobodu ugovornih strana da odluče hoće li 
ugovor zaključiti ili ne; (ii) slobodu izbora saugovarača; (iii) slobodu ugovornih strana 
da odrede sadržinu ugovora. Za potrebe analize slobode ugovaranja kod ugovora o 
poveravanju poslova trećim licima u društvima za osiguranje, iz poslednje slobode 
(slobode ugovornih strana da odrede sadržinu ugovora) kao posebnu slobodu iz-
dvojićemo slobodu ugovornih strana da odrede uslove pod kojima imaju pravo da 
jednostrano raskinu ugovor.49 Svaka od tih sloboda ograničena je prilikom zaključenja 
ugovora o poveravanju poslova trećim licima gde je društvo za osiguranje jedna od 
ugovornih strana. Ovde ćemo analizirati kako je svaka od tih sloboda ograničena. 

Prvo, ograničavanje slobode ugovornih strana da odluče hoće li ugovor 
zaključiti ili ne zavisi od toga ima li nadzorni organ tržišta osiguranja pravo da u 
periodu od prijema obaveštenja društva za osiguranje o nameri da poveri posao 
trećem licu do isteka primerenog roka za obaveštavanje (u daljem tekstu: period 
prethodnog obaveštavanja) izjavi prigovor na zaključenje ugovora o poveravanju 
poslova i time spreči osiguravajuće društvo i pružaoca usluga da zaključe ovaj 
ugovor. Ako se period prethodnog obaveštavanja posmatra iz perspektive društava 
za osiguranje, i u pravu Evropske unije i u srpskom pravu, kao što smo prethodno 

48  Detaljnije o uskom tumačenju izuzetaka u pravu, Radomir Lukić (preradili Jasminka Hasanbegović i 
Marko Božić), Uvod u pravo, Beograd, 2020, 337-339.
49  Pravo na jednostrani raskid ugovora u slučajevima koje su ugovorne strane ugovorile priliko zaključenja 
ugovora smatra se vrstom sporazumnog raskida ugovora. M. Karanikić Mirić, 449.
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naveli, društva za osiguranje dužna su da prethodno obaveste50 nadzorni organ o 
nameri da povere poslove trećem licu. Ta obaveza društava za osiguranje, jezički, 
očigledno podrazumeva samo čin obaveštavanja nadzornog organa o namerava-
nom poveravanju poslova, bez potrebe da društvo za osiguranje očekuje bilo kakav 
odgovor od strane nadzornog organa, kako bi, nakon proteka perioda prethodnog 
obaveštavanja, zaključilo ugovor o poveravanju poslova s pružaocem usluga. 

S druge strane, ako se period prethodnog obaveštavanja posmatra iz per-
spektive prava nadzornog organa da izjavi prigovor na zaključenje ugovora o povera-
vanju poslova, posmatrani pravni sistemi ne uvode eksplicitno ovo pravo nadzornih 
organa. Pravo Evropske unije generalno ne govori ništa o pravima nadzornih organa 
u periodu prethodnog obaveštavanja, dok pravo Republike Srbije jednom odlukom 
Narodne banke Srbije predviđa da se rok za obaveštavanje Narodne banke Srbije 
računa od dana dostavljanja uredne dokumentacije51 (čiji je spisak određen ovom 
odlukom).52 Dodatno, Narodna banka Srbije ima pravo da od društva za osiguranje, 
ako nije moguće utvrditi sve činjenice značajne za postupanje po tom obaveštenju, 
zahteva drugu dokumentaciju za koju oceni da joj je potrebna.53 

Šta regulatorni okviri u pravu Evropske unije i pravu Republike Srbije konkret-
no podrazumevaju u praksi? U pravu Evropske unije, nadzorni organi imaju pravo da 
budu strogo pasivni. Stoga su države članice Evropske unije koje su želele da učine 
svoje nadzorne organe aktivnijim morale svojim nacionalnim zakonodavstvima da 
snabdeju svoje nadzorne organe konkretnim pravima u periodu prethodnog oba-
veštavanja.54 U pravu Republike Srbije, Narodna banka Srbije ima pravo da zahteva 
od društva za osiguranje da dostavi urednu dokumentaciju dok god društvo za 
osiguranje to ne učini. Međutim, u periodu prethodnog obaveštavanja, Narodna 
banka Srbije nema pravo da izjavi prigovor na zaključenje ugovora o poveravanju 
poslova. Ipak, u praksi, pravo koje Narodna banka Srbije ima, suštinski dovodi do istog 
efekta kao i pravo prigovora. Naime, osiguravajuće društvo nema pravo da zaključi 

50  U relevantnim propisima Evropske unije, u verzijama na engleskom jeziku, koriste se glagoli to notify 
odnosno to inform, kada se govori o načinu na koji se društva za osiguranje obraćaju nadzornim organi-
ma u vezi s temom poveravanja poslova trećim licima: Videti: Direktiva Solventnost II, čl. 49, st. 3. DORA 
Regulativa, čl. 28, st. 3, tač. 5. U podzakonskim aktima Narodne banke Srbije koristi se glagol obavestiti. 
Videti: Odluka o sistemu upravljanja, tač. 37. Odluka o poveravanju aktivnosti u vezi sa informacionim 
sistemom, tač. 20, st. 1 i 4 i tač. 25, st. 1. I EIOPA je zauzela stav da proces obaveštavanja koji je uveden 
Direktivom Solventnost II nije proces davanja saglasnosti. Videti: EIOPA, Peer review on outsourcing, 57.
51  Odluka o poveravanju aktivnosti u vezi sa informacionim sistemom, tač. 20, st. 5 i tač. 25, st. 3. 
52  Ibid., tač. 20, st. 2 i tač. 25, st. 2. 
53  Ibid.,, tač. 20, st. 3.
54  Mnoge države članice Evropske unije su upravo tako i učinile, te se među pravima država članica 
nalaze različiti modaliteti prava nadzornih organa – od prava nadzornog organa da dâ saglasnost da se 
posao poveri, preko prava nadzornog organa da uvek odgovori na obaveštenje društva za osiguranje, 
do prava nadzornog organa da odgovorom na obaveštenje zahteva dodatne informacije. EIOPA, Peer 
review on outsourcing, 58.
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ugovor o poveravanju poslova sve dok ne dostavi Narodnoj banci Srbije urednu 
dokumentaciju, a tumačeći citirane odredbe, Narodna banka Srbije ima pravo da 
beskonačan broj puta zahteva dodatnu dokumentaciju od društva za osiguranje.

I među pravima država članica Evropske unije, nailazimo na slično rešenje 
koje poznaje pravo Republike Srbije. Naime, u pravu Francuske, Rumunije i Švedske, 
nadzorni organi su slično, kroz dijalog s društvima za osiguranje, rešavali svoje ne-
doumice u vezi s konkretnim poveravanjem poslova, bez formalnog prava njihovih 
nadzornih organa da izjave prigovor na zaključenje ugovora o poveravanju poslo-
va.55 Međutim, EIOPA je prilikom svog istraživanja procesa poveravanja poslova u 
državama članicama Evropske unije uočila potrebu da se nadzornim organima u 
državama članicama eksplicitno prizna pravo prigovora na zaključenje ugovora 
o poveravanju poslova, i to u slučajevima kada nadzorni organi imaju „ozbiljne i 
obrazložene zabrinutosti u pogledu usklađenosti planiranog poveravanja poslova s 
važećim regulatornim zahtevima“.56 Štaviše, nadzornim organima Francuske, Rumu-
nije i Švedske preporučeno je da u svojim zakonodavstvima urede pravo prigovora 
nadzornog organa na zaključenje ugovora o poveravanju poslova trećim licima.57

Zaključujemo, pravo nadzornih organa na prigovor na zaključenje ugovora 
o poveravanju poslova smatra se neophodnim mehanizmom sprečavanja da društva 
za osiguranje neadekvatno povere poslove pružaocu usluga. Cilj obaveštavanja 
nadzornog organa o nameri da se zaključi ugovor o poveravanju poslova jeste da 
nadzorni organ proveri da li je poveravanje poslova trećem licu usklađeno s regula-
tornim zahtevima,58 dok je pravo na prigovor na zaključenje ugovora o poveravanju 
ultima ratio nadzornih organa, kada se efekat ne može postići dijalogom sa društvom 
za osiguranje. Međutim, da bi nadzorni organ zakonito koristio to pravo prigovora, 
neophodno je da mu je merodavnim pravnim aktom ovo pravo eksplicitno priznato. 
U kontekstu ograničavanja prava saugovarača na slobodno ugovaranje, jasno je da se 
pravo ugovornih strana da zaključe ugovor ne može implicitno ograničiti. Nadzorni 
organi tu slobodu mogu ograničavati samo ako su na to izričito ovlašćeni. Drugačije 
postupanje bilo bi suprotno primeni načela slobode ugovaranja koje, kao i svako 
drugo načelo, važi uvek kada nije eksplicitno derogirano.

Analizirajući slobodu izbora saugovarača, kao drugi vid slobode ugovaranja, 
u posmatranim pravnim sistemima, nailazimo na situacije u kojima se društvima za 
osiguranje ograničava sloboda da izaberu pružaoca usluga koji će im pružati poverene 
usluge. Primera radi, u pravu Republike Srbije, Narodna banka Srbije ima pravo da, 
kako u postupku obaveštavanja o nameri da se aktivnost poveri određenom pružaocu 
usluga, tako i nakon što je aktivnost već poverena, obavesti društvo za osiguranje 

55  EIOPA, Peer review on outsourcing, 57–58.
56  Ibid., 58.
57  Ibid., 120–121.
58  Ibid., 11.
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da ne može poveriti posao tom pružaocu usluga, te da osiguravajuće društvo mora 
raskinuti ugovor o poveravanju poslova ako oceni da poveravanje aktivnosti pruža-
ocu usluga može dovesti do koncentracije učesnika na tržištu usluga informacionih 
tehnologija koje se pružaju finansijskim institucijama ili do dominantnog položaja 
pružaoca usluga na tom tržištu, koji bi se mogao negativno odraziti na ovo tržište 
ili na stabilnost finansijskog sistema.59 I pravni sistemi država članica Evropske unije 
poznaju mehanizme kojima se društvima za osiguranje ograničava pravo slobode 
ugovaranja tako što im se nalaže da promene pružaoca usluga. Pojedini nadzorni 
organi država članica su i koristili to svoje pravo već u fazi obaveštavanja o nameri 
da se posao poveri trećem licu, te su od društva za osiguranje zahtevali da promene 
svog saugovarača (pružaoca usluga),60 čime su ti nadzorni organi i efektivno koristili 
svoje pravo da društvima za osiguranje ograniče slobodu ugovaranja kroz aspekt 
prava na izbor saugovarača.

Konačno, sloboda ugovornih strana da odrede sadržinu ugovora jeste 
sloboda čije ograničavanje društva za osiguranje u praksi najviše osećaju. Naime, 
sloboda izbora forme je već ograničena slobodom određivanja sadržine (jer kako 
će društvo za osiguranje dokazati da je ugovorilo traženu sadržinu ako ugovor nije 
zaključilo u pisanoj formi), dok se sloboda izbora saugovarača odnosno sloboda da se 
ugovor uopšte zaključi može ispoljiti tek nakon što društvo obavesti nadzorni organ 
o nameri poveravanja poslova. Međutim, društva za osiguranje već u fazi pregovora 
s pružaocem usluga moraju da ispregovaraju o primeni niza ugovornih odredaba61 
na koje pružaoci usluga neće lako pristati. Društva za osiguranje su naročito pred 
teškim zadatkom, s obzirom na to da su te odredbe prvenstveno usmerene na 
zaštitu društva za osiguranje odnosno na njegova prava, pa čak i na prava nadzor-
nih organa i drugih lica koja analiziraju poslovanje društava za osiguranje, poput 
eksternih revizora društava za osiguranje.62 Konačno, ako će pružalac usluga dalje 
potpoveravati pružanje usluga potpružaocu usluga, društva za osiguranje su dužna 
da obezbede da i svaki ugovor s potpružaocem usluga sadrži određene odredbe,63 

59  Odluka o poveravanju aktivnosti u vezi sa informacionim sistemom, tač. 23, st. 1.
60  Sledeće države članice Evropske unije, odnosno njihovi nadzorni organi su u periodu do 2022. koristili 
svoje pravo da nalože društvima za osiguranje da promene pružaoce usluga: Belgija, Španija, Irska, Island, 
Lihtenštajn i Malta. EIOPA, Peer review on outsourcing, 68.
61  Za tačan spisak odredaba koje su društva za osiguranje dužna da ugovore s pružaocima usluga videti: 
Direktiva Solventnost II, čl. 49, st. 3. DORA Regulativa, čl. 30. Delegirana uredba Direktive Solventnost II, 
čl. 274, st. 4. Odluka o poveravanju aktivnosti u vezi sa informacionim sistemom, tač. 18 i 30.
62  EIOPA je transparentno otvorila pitanje realne mogućnosti primene odredaba koje se odnose na ra-
zličita prava nadzora nad pružaocem usluga, čak i kada su odredbe kojima se uvodi pravo nadzora nad 
pružaocem usluga ugovorene. EIOPA, Peer review on outsourcing, 67.
63  Delegirana uredba komisije (EU) 2025/532 o dopuni Uredbe (EU) 2022/2554 Evropskog parlamen-
ta i Saveta u pogledu regulatornih tehničkih standarda kojima se utvrđuju elementi koje finansijski 
subjekat mora utvrditi i proceniti prilikom potpoveravanja IKT usluga kojima se podržavaju ključne 
ili važne funkcije iz 2025. godine (Commission Delegated Regulation (EU) 2025/532 supplementing  
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što se u praksi pokazalo kao naročit izazov.64 Dodatno, osim što su društva za osi-
guranje samom regulativom obavezna da obezbede određenu sadržinu ugovora, 
dona su svesna da je prilikom poveravanja poslova, analiza ugovornih odredaba 
ugovora o poveravanju poslova u fokusu nadzornih organa,65 te da će svaki propust 
u ugovaranju propisanih odredaba biti primećen, što posledično može dovesti do 
dodatnih zahteva nadzornog organa. 

Naime, iako su društva za osiguranje dužna da izvrše niz analiza i procena 
rizika povezanih s poveravanjem poslova i pružaocem usluga i da ove analize i 
procene dostave nadzornom organu, čini se da su nadzorni organi prilikom analize 
namere društva za osiguranje da poveri posao trećem licu usredsređeni na analizu 
ugovornih odredaba koje čine obaveznu sadržinu ugovora o poveravanju poslova.66 
Zaključujemo da je to posledica nekoliko faktora. 

Prvo, za razliku od dokumentovanih analiza i procena koje društva za 
osiguranje dostavljaju nadzornim organima koje su jednostrani akti društava za 
osiguranje, ugovori su dvostrano obavezujući pravni poslovi, te obavezuju kako 
društvo za osiguranje, tako i pružaoca usluga. Stoga, osim što ugovor obezbeđuje 
određeno postupanje društva za osiguranje, još važnije, on obezbeđuje određeno 
postupanje pružaoca usluga. Ne umanjujući značaj aktivnosti koja su društva za 
osiguranje dužna da preduzimaju prilikom upravljanja rizikom poveravanja poslova, 
ključni izvor rizika poveravanja poslova su pružalac usluga i njegovo postupanje 
prilikom obavljanja poverenih poslova. Na taj način, ugovor jeste najbolji mehanizam 
kontrole pružaoca usluga.

Drugo, i suštinski najvažnije, jeste domino efekat ugovora na ostale za-
hteve koji se tiču prethodne analize poveravanja poslova. Naime, ako ugovor ne 
zadovoljava potrebne standarde, odnosno ako pružalac usluga nije obavezan da 
postupa na određeni način, bilo kakve akcije koje osiguravajuće društvo namerava 

Regulation (EU) 2022/2554 of the European Parliament and of the Council with regard to regulatory 
technical standards specifying the elements that a financial entity has to determine and assess when 
subcontracting ICT services supporting critical or important functions), čl. 4. Odluka o poveravanju 
aktivnosti u vezi sa informacionim sistemom, tač. 24.
64  Prema nalazu istraživanja Centralne banke Irske koje je objavljeno 2018, čak 78% društava za osiguranje 
u ugovorima o poveravanju poslova nije imala odredbe koje se odnose na upravljanje potpoveravanjem 
poslova. Central Bank of Ireland, Outsourcing – Findings and Issues for Discussion, 27.
65  Prilikom analize načina vršenja nadzora od strane nadzornih organa društava u periodu prethodnog 
obaveštavanja, EIOPA je došla do zaključka da nadzorni organi zauzimaju jedan od dva pristupa vršenja 
nadzora – sveobuhvatni ili administrativni nadzor. Sveobuhvatni nadzor je opisan kao nadzor usmeren na 
preispitivanje onoga što su društva za osiguranje prijavila, kako bi se obezbedilo da su svi materijalni rizici 
ublaženi. S druge strane, administrativni nadzor podrazumeva proveru formalne usklađenosti obaveštenja 
sa zakonskim zahtevima. Bez obzira na pristup, analiza ugovora odnosno ugovornih odredaba uočena 
je kao jedna od najznačajnijih tačaka nadzora prilikom obaveštavanja nadzornog organa o nameri da se 
posao poveri trećem licu. EIOPA, Peer review on outsourcing, 63–65.
66  Tako i: Ibid., 67.
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da preduzima u slučaju da poveravanje poslova ne bude vršeno na adekvatan način, 
ne mogu sprečiti nastupanje negativnih posledica. Primera radi, sve i da je društvo 
za osiguranje pripremilo odličnu izlaznu strategiju koju će sprovesti kada donese 
odluku da prekine poveravanje određenih poslova, ako ugovorom uopšte nije ugo-
voren otkazni rok u slučaju jednostranog otkaza ugovora odnosno ako je ovaj rok 
nedovoljno dug, ili ako nije obezbeđena obaveza pružaoca usluga da u prelaznom 
periodu (otkaznom roku) nastavi da pruža usluge društvu za osiguranje, izlazna 
strategija će biti praktično neprimenljiva. 

Treće, ako posmatramo tehniku sačinjavanja akata regulatora, ali i regulative 
Evropske unije, zahtevi ugovornog tipa su daleko preciznije definisani – podza-
konska akta i regulativa Evropske unije sadrže tačan spisak odredaba koje ugovori 
treba da sadrže, dok za analize koje su društva dužna da sprovedu ne postoje tako 
jasne smernice.67 Stoga, nadzornim organima je daleko jednostavnije da utvrđuju 
usklađenost ugovora sa svojim zahtevima nego usklađenost ostale dokumentacije. 

Naglašavamo da, iako će se nadzorni organi prvenstveno posvetiti analizi 
ugovora o poveravanju poslova, nadzorni organi susreću se s nizom izazova prilikom 
analize ugovora o poveravanju poslova, koji se pak najčešće tiču tehnike sačinjavanja 
ugovora (primera radi, okvirni ugovori o pružanju usluga sa nizom aneksa) i kom-
pleksnosti ugovora koji se teško mogu menjati jer su ih globalni pružaoci usluga 
standardizovali.68

Konačno, treba pomenuti da je autonomija volje ugovornih strana ogra-
ničena i ograničavanjem slobode ugovornih strana da odrede uslove pod kojima 
imaju pravo da jednostrano raskinu ugovor. Naime, nadzorni organi u pojedinim 
slučajevima imaju pravo da nalože društvima za osiguranje da raskinu ugovor 
o poveravanju poslova.69 Osim tih pojedinih slučajeva u kojima nadzorni orga-
ni imaju ex lege pravo da od društava za osiguranje zahtevaju raskid ugovora o 
poveravanju poslova, društvima za osiguranje i pružaocima usluga nametnuto 
je i da ugovore odredbe kojima se uopšteno ostavlja mogućnost da društva za 
osiguranje jednostrano raskinu ugovor o poveravanju poslova ako im to naloži  
nadzorni organ.70 

Kao što smo videli, analiza adekvatnosti poveravanja poslova se dobrim 
delom oslanja na sadržinu ugovora s pružaocem usluga. Stoga, postavlja se pitanje 

67  Neki nadzorni organi država članica Evropske unije (organi nadzora tržišta osiguranja u Belgiji, Ne-
mačkoj, Irskoj i Holandiji) pružili su društvima za osiguranje dodatne specifikacije i/ili smernice kako bi 
razjasnili svoja očekivanja koja se odnose na analize rizika i dubinske analize (engl. due diligence). EIOPA, 
Peer review on outsourcing, 54.
68  O izazovima sa kojima se susreću nadzorni organi u državama članicama Evropske unije prilikom analize 
predloga ugovora o poveravanju poslova videti: EIOPA, Peer review on outsourcing, 66–67.
69  Primera radi videti: Odluka o poveravanju aktivnosti u vezi sa informacionim sistemom, tač. 31, st. 3.
70  DORA Regulativa, čl. 30. st. 2. tačka h). Odluka o poveravanju aktivnosti u vezi sa informacionim 
sistemom, tač. 18, st. 3.
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da li se te odredbe u praksi zaista mogu i primenjivati ili ostaju mrtvo slovo na pa-
piru? Konačno, zašto se slobode ugovornih strana da odrede sadržinu ugovora na 
taj način delegira kod ugovora o poveravanju poslova?

Čini se da regulativa poveravanja poslova u društvima za osiguranje ne po-
stoji dovoljno dugo da bi se doneo zaključak koliko su odredbe kojima se ograničava 
sloboda ugovornih strana da odrede sadržinu ugovora primenljive u praksi. Ono 
što je izvesno jeste da i donosioci akata, ali i nadzorni organi, ispoljavaju strah što 
se tiče realnog domašaja tih odredaba. Primera radi, u DORA Regulativi, donosioci 
ovog teksta, u uvodnim odredbama regulative, jasno prepoznaju da društva za osi-
guranje nailaze na poteškoće prilikom ugovaranja obaveznih ugovornih odredaba, 
izdvajajući naročito prava pristupa odnosno revizije kao polje u kojem postoje izazovi 
za primenu ovih prava, čak i kada su ona ugovorena.71 Dodatno, već smo istakli da 
su ugovori o poveravanju poslova s globalnim pružaocima usluga obično složeni i 
standardizovani,72 što izuzetno otežava pregovaračku poziciju društava za osigura-
nje prilikom poveravanja poslova ovim pružaocima usluga. Pristup dokumentaciji 
u vezi s poverenim poslovima takođe može biti otežan, odnosno može se desiti da 
ovaj pristup ne bude blagovremen.73 Sprovođenje izlazne strategije onako kako je 
ugovoreno i kako je određeno sprovedenim analizama može se razlikovati.74 U nekim 
analizama, pominje se čak i neadekvatno ugovaranje zaštite poverljivih informacija, 
pa i ličnih podataka korisnika usluge osiguranja, kao i praćenje kvalitativnih i kvan-
titativnih ciljeva postavljenih pružaocima usluga.75

Stoga, logično se nameće pitanje zašto je uopšte sloboda ugovornih strana 
da urede sadržinu ugovora (i autonomija volje uopšte) u ovoj meri ograničena kod 
ugovora o poveravanju poslova u društvima za osiguranje. Smatramo da bi razlog 
uvođenja tih odredaba u dobroj meri mogao da pruži odgovor na pitanje da li se u 
ovoj materiji radi o preregulisanosti ili je zaista neophodno u ovoj meri ograničiti 
autonomiju volje društava za osiguranje i pružaoca usluga.

IV Zaštita korisnika usluge osiguranja kao svrha ograničavanja 
autonomije volje

Ako uzmemo u obzir da je poslovanje društava za osiguranje prvenstveno 
usmereno na pružanje usluge korisnicima usluge osiguranja, te da je zaštita korisnika 
usluge osiguranja prepoznata kao vrhunsko načelo u domenu prava osiguranja,76 

71  DORA Regulativa, 7.
72  EIOPA, Peer review on outsourcing, 66.
73  Ibidem.
74  Ibidem.
75  Central Bank of Ireland, Outsourcing – Findings and Issues for Discussion, 26.
76  ZO, čl. 15.
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i odredbe koje se odnose na poveravanje poslova trećim licima u osiguravajućim 
društvima treba posmatrati iz ugla zaštite korisnika usluge osiguranja.77 

Zaštitu korisnika usluga osiguranja stoga treba posmatrati kako kroz obavezu 
pružanja usluge osiguranja tako i kroz kvalitetno pružanje ovih usluga i zaštitu interesa 
korisnika usluge osiguranja. To znači da svi zahtevi koji su usmereni na obaveze dru-
štava za osiguranje, pa i zahtevi kojima je ograničena autonomija volje osiguravajućih 
društava prilikom poveravanja poslova trećim licima, treba neposredno da budu 
usmereni na zaštitu korisnika usluga osiguranja.78 Naravno, to ne znači da svi drugi 
interesi koje društvo za osiguranje mora da očuva (poput kontinuiteta poslovanja) 
ne treba da budu uzeti u obzir, ali zakonska ograničavanja slobode ugovaranja treba 
da budu propisana onda kada su neposredno u interesu korisnika usluge osiguranja. 

To treba naročito uzeti u obzir ako se podsetimo da je jedan od interesa 
korisnika usluge osiguranja da se osiguravajuće usluge pod što povoljnijim uslo-
vima stavljaju na raspolaganje njihovim korisnicima, a što društva za osiguranje 
u savremenim tržišnim uslovima često ne mogu da postignu na drugi način osim 
poveravanjem poslova. U suprotnom, društva za osiguranje bi bila prinuđena da 
podignu interne troškove kreiranja i pružanja usluge osiguranja, u koje spadaju i 
poslovi osiguravajućih društava koja su posredno povezana s pružanjem usluge 
osiguranja (npr. pribavljanje određenih aplikativnih ili bezbednosnih rešenja). To 
bi konačno dovelo do podizanja premija osiguranja usled prevaljivanja troškova 
kreiranja i pružanja usluge na one kojima se ta usluga pruža. 

Dodatno, mnoge usluge koje su predmet poveravanja daleko kvalitetnije 
mogu pružiti treća lica koja su specijalizovana za određene poslove nego što to 
mogu društva za osiguranje, te se i iz aspekta zaštite korisnika usluge osiguranje 
poveravanje poslova u tim slučajevima može smatrati adekvatnijim rešenjem. 
Stoga, čini se, regulatorne zahteve, pre svega, treba postaviti u skladu s primenom 
načela proporcionalnosti iz ugla zaštite korisnika usluge osiguranja.79 Na taj način, 
postigao bi se cilj zaštite korisnika usluge osiguranja, a s druge strane, izbeglo bi 
se ograničavanje autonomije volje ugovornih strana koje u određenoj meri, čini se, 
više opterećuje poslovanje osiguravajućih društava i nadzornu funkciju nadzornih 
organa nego što efektivno doprinosi stabilnosti i sigurnosti tržišta osiguranja.80 

77  Zaštita korisnika usluge osiguranja ne ostvaruje se samo odredbama ugovornog prava osiguranja već 
i odredbama izvan ugovornog prava osiguranja. O tome: Nataša Petrović Tomić, Zaštita potrošača usluga 
osiguranja: Analiza i predlog unapređenja regulatornog okvira. Beograd, 2015, 86–87.
78  U analizi koju je sprovelo britansko nacionalno nadzorno telo za tržište osiguranja, poveravanje poslova 
je prepoznato kao potencijalni mehanizam za povećanje rizika od nepružanja usluga korisnicima osigu-
ranja. Financial Conduct Authority, Delegated authority: Outsourcing in the general insurance market, 2.
79  Primenom načela proporcionalnosti iz ugla zaštite korisnika usluge osiguranja može se smatrati rešenje 
nadzornog organa za osiguranje u Italijanskoj Republici (IVASS) koji ne dozvoljava poveravanje poslova 
preuzimanja rizika kao aktivnosti društava za osiguranje, ako će pružalac usluga obavljati ovu aktivnost 
potpuno autonomno. Peer review on outsourcing, 36.
80  Čini se da se upravo usled primene načela proporcionalnosti u kontekstu zaštite korisnika usluge 
osiguranja primećuje veliki značaj koji se na nivou Evropske unije pridaje poveravanju poslova u vezi sa 
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Ako kao primer uzmemo srpsko pravo, odredba kojom se društvo za osigu-
ranje i pružalac usluga obavezuju da pri poveravanju i tokom obavljanja poveravanih 
aktivnosti postupaju u skladu sa zakonom kojim se uređuje zaštita podataka o ličnosti,81 
bez dileme je odredba koja jeste motivisana zaštitom korisnika usluge osiguranja. S 
druge strane, odredba kojom se pružaocu usluga nameće da pri pružanju usluga u 
potpunosti postupa u skladu s propisima Republike Srbije82 može se smatrati preširo-
ko postavljenim regulatornim zahtevom. Prvo jer je praktično nemoguće informisati 
pružaoca usluga o svim propisima Republike Srbije (što zahteva njegovo postupanje 
u potpunosti) u skladu s kojim je dužan da postupa. Drugo, jer se postavlja pitanje 
realnog domašaja te odredbe ako merodavno pravo u skladu s kojim se tumači ugovor 
o poveravanju poslova nije pravo Republike Srbije. Treće, u praksi nije dovoljno jasno 
koji cilj se teži postići tom odredbom, pa je ovu odredbu teško opravdati pružaocu 
usluga. Konačno, nedovoljno je jasna povezanost tog regulatornog zahteva kako 
sa zaštitom korisnika usluge osiguranja, tako i sa bilo kojim konkretnim interesom 
osiguravajućeg društva ili tržišta osiguranja uopšte koji je potrebno zaštititi.

Tražeći primere dobre prakse adekvatno postavljenog balansa autonomi-
je volje i njenog ograničavanja, navodimo ugovorno pravo osiguranja. Ugovorno 
pravo osiguranja obiluje imeprativnim i poluimperativnim normama i to upravo u 
meri koja se u praksi pokazala kao izvodljiva i efikasna.83 Stoga, smatramo da sličnim 
putem treba da se razvija i ugovorno pravo u oblasti poveravanja poslova trećim 
licima u društvima za osiguranje – uvažavanjem mere u kojoj norme u ovoj oblasti 
obezbeđuju zaštitu korisnika usluge osiguranja. 

V Zaključak

Poveravanje poslova trećim licima predstavlja neizbežan i sve značajniji 
segment poslovanja društava za osiguranje, uslovljen potrebom za većom efikasno-
šću, specijalizacijom i prilagođavanjem savremenim tehnološkim tokovima. Ipak, za 

preuzimanjem rizika i rešavanjem zahteva za naknadu iz osiguranja. To i ne čudi budući da se preuzimanju 
rizika pridaje značaj najvažnije aktivnosti u društvu za osiguranje, dok se rešavanje zahteva za naknadu 
iz osiguranja smatra jednom od najkritičnijih (ili čak najkritičnijom) aktivnošću društava za osiguranje. 
Čini se da je taj pristup u potpunosti ispravan, ako uzmemo u obzir da poveravanje poslova ne sme 
kompromitovati zaštitu interesa korisnika osiguranja. Zaštita korisnika usluge osiguranja najvidljivija 
je i najizloženija upravo prilikom preuzimanja rizika i rešavanja odštetnih zahteva, te je način na koji se 
poveravaju upravo ovi poslovi ono što i treba da bude u žiži nadzornih organa, kao polje kod kog je rizik 
poveravanja poslova najveći. EIOPA, Final Report on Public Consultation No. 14/017 on Guidelines on 
system of governance, smernica 60 – preuzimanje rizika. Peer review on outsourcing, 42.
81  Odluka o poveravanju aktivnosti u vezi sa informacionim sistemom, tač. 18, st. 2, u vezi sa tač. 19, st. 4.
82  Odluka o poveravanju aktivnosti u vezi sa informacionim sistemom, tač. 18, st. 13.
83  O ograničavanju slobode ugovaranja u ugovornom pravu osiguranja videti: Nataša Petrović Tomić, 
„O ograničenoj i usmerenoj slobodi ugovaranja u ugovornom pravu osiguranja: fenomen ’pokoravanja’ 
ugovora o osiguranju“, Anali Pravnog fakulteta u Beogradu, br. 1/2020, 100–125.
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razliku od drugih privrednih delatnosti, poveravanje poslova u osiguranju odvija se u 
izraženo regulatornom okruženju, čiji je centralni cilj zaštita korisnika usluge osigu-
ranja. Upravo stoga, institut poveravanja poslova ne može se posmatrati isključivo 
kao pitanje poslovne strategije već i kao pitanje pravne ravnoteže između tržišne 
fleksibilnosti i regulatorne sigurnosti.

Analiza relevantne regulative Evropske unije i Republike Srbije pokazuje da 
se taj balans postiže prvenstveno kroz dva instrumenta: primenu načela proporcio-
nalnosti i znatno ograničavanje autonomije volje prilikom ugovaranja s pružaocima 
usluga. Načelo proporcionalnosti ima važnu ulogu u prilagođavanju regulatornih 
zahteva prirodi, obimu i rizičnosti poverenih poslova, čime se omogućava fleksibilnije 
poslovanje bez ugrožavanja stabilnosti poslovanja osiguravajućih društava. 

Istovremeno, to načelo ne nalazi primenu u domenu ugovornih odnosa u 
užem smislu, koji su gotovo u potpunosti uređeni imperativnim pravilima. Takvo 
zakonsko rešenje dovelo je do snažnog potiskivanja načela autonomije volje i afir-
macije načela stroge formalnosti ugovora o poveravanju poslova. Ugovorne strane 
se suočavaju sa obavezom ugovaranja detaljno propisane forme ugovora, sadržine 
ugovora, ograničenom slobodom izbora saugovarača i mogućnošću intervencije 
nadzornih organa u različitim fazama ugovornog odnosa. Iako su ta ograničenja u 
normativnom smislu opravdana zaštitom korisnika usluge osiguranja, praksa poka-
zuje da njihova primena često dovodi do složenih pregovaračkih procesa, naročito 
u odnosima s velikim i globalnim pružaocima usluga.

Rad ukazuje na to da se nameće potreba za preispitivanjem da li svi postojeći 
imperativni zahtevi zaista neposredno doprinose zaštiti korisnika usluge osiguranja. 
U tom smislu, ugovorno pravo osiguranja može poslužiti kao primer uspešnog ba-
lansiranja između prinudnih normi i autonomije volje, jer pokazuje da imperativnost 
može biti efikasna kada je jasno usmerena i proporcionalna.

Zaključno, održiv razvoj regulatornog okvira poveravanja poslova u dru-
štvima za osiguranje zahteva kontinuirano usklađivanje između interesa korisnika 
usluge osiguranja i potrebe društava za osiguranje da posluju efikasno i konkurentno. 
Samo takav pristup može obezbediti da poveravanje poslova ostane instrument 
unapređenja kvaliteta pružanja usluga korisnicima usluge osiguranja.

Literatura

• �Central Bank of Ireland, Outsourcing – Findings and Issues for Discussi-
on, 2018, https://www.centralbank.ie/docs/default-source/publications/
discussion-papers/discussion-paper-8/discussion-paper-8---outsourcing-fin-
dings-and-issues-for-discussion.pdf, 17. 4. 2026, 1-61.

• �Delegirana uredba komisije (EU) 2015/35 o dopuni Direktiva 2009/138/EZ 
Evropskog parlamenta i Saveta o početku i obavljanju delatnosti osiguranja 



2/2026|� 341

J. Brajić: Neka pitanja poveravanja poslova trećim licima u društvima  
za osiguranje

i reosiguranja (Solventnost II) iz 2014. godine (Commission Delegated Re-
gulation (EU) 2015/35 supplementing Directive 2009/138/EC of the European 
Parliament and of the Council on the taking-up and pursuit of the business of 
Insurance and Reinsurance (Solvency II)).

• �Delegirana uredba komisije (EU) 2025/532 o dopuni Uredbe (EU) 2022/2554 
Evropskog parlamenta i Saveta u pogledu regulatornih tehničkih standarda 
kojima se utvrđuju elementi koje finansijski subjekat mora utvrditi i proceniti 
prilikom potpoveravanja IKT usluga kojima se podržavaju ključne ili važne 
funkcije iz 2025. godine (Commission Delegated Regulation (EU) 2025/532 
supplementing Regulation (EU) 2022/2554 of the European Parliament and 
of the Council with regard to regulatory technical standards specifying the 
elements that a financial entity has to determine and assess when subcon-
tracting ICT services supporting critical or important functions).

• �Direktiva 2009/138/EZ Evropskog parlamenta i Saveta o početku i oba-
vljanju delatnosti osiguranja i reosiguranja (Solventnost II) iz 2009. godine 
(The Directive 2009/138/EC of the European Parliament and of the Council of 
25 November 2009 on the taking-up and pursuit of the business of Insurance 
and Reinsurance (Solvency II)).

• �EIOPA, Final Report on Public Consultation No. 14/017 on Guidelines on 
system of governance, 2015, https://register.eiopa.europa.eu/Publications/
Consultations/EIOPA_EIOPA-BoS-14-253-Final%20report_Governance.pdf, 
19. 4. 2026, str. 1–108.

• �EIOPA, Peer review on outsourcing, 2022, https://www.eiopa.europa.eu/
system/files/2022-07/final_report_on_peer_review_on_outsourcing.pdf, 
17. 4. 2026, 1–151.

• �Financial Conduct Authority, Delegated authority: Outsourcing in the 
general insurance market, 2015, https://www.fca.org.uk/publication/the-
matic-reviews/tr15-07.pdf, 17. 4. 2026, 1–37.

• �Grossman, G. M., Helpman, E., „Outsourcing in a Global economy“, NBER 
Working Paper, No. 8728, 2002, 1–54.

• �Kakabadse, A., Kakabadse N., „Outsourcing: Current and Future Trends“, 
Thunderbird International Business Review, Vol. 47, No. 2/2005, 183–204.

• �Karanikić Mirić, M., Obligaciono pravo, Beograd, 2024.
• �Konstantinović, M., Obligaciono pravo. Beleške sa predavanja, Beograd, 1969.
• �Lukić, R., (preradili Jasminka Hasanbegović i Marko Božić), Uvod u pravo, 

Beograd, 2020.
• �Odluka o sistemu upravljanja u društvu za osiguranje/reosiguranje, Službeni 

glasnik RS, br. 51/2015, 29/2018, 84/2020, 94/2022 i 82/2024.
• �Odluka o uslovima i načinu poveravanja aktivnosti u vezi sa informacionim 

sistemom finansijske institucije trećim licima, Službeni glasnik RS, br. 100/23.



342� |2/2026

J. Brajić: Neka pitanja poveravanja poslova trećim licima u društvima  
za osiguranje

• �Petrović Tomić, N., „O ograničenoj i usmerenoj slobodi ugovaranja u ugo-
vornom pravu osiguranja: fenomen ’pokoravanja’ ugovora o osiguranju“, 
Anali Pravnog fakulteta u Beogradu, br. 1/2020, 100-125.

• �Petrović Tomić, N., Pravo osiguranja: sistem. Knjiga 1, Beograd, 2019.
• �Petrović Tomić, N., Zaštita potrošača usluga osiguranja: Analiza i predlog 

unapređenja regulatornog okvira, Beograd, 2015.
• �Uredba (EU) 2022/2554 Evropskog parlamenta i Saveta o digitalnoj ope-

rativnoj efikasnosti za finansijski sektor iz 2022. godine (Regulation (EU) 
2022/2554 of the European parliament and of the Council on digital operational 
resilience for the financial sector).

• �Zakon o obligacionim odnosima, Sl. list SFRJ, br. 29/78, 39/85, 45/89 – odluka 
USJ i 57/89, Sl. list SRJ, br. 31/93, Sl. list SCG, br. 1/2003 – Ustavna povelja i 
Sl. glasnik RS, br. 18/2020.

• �Zakon o osiguranju, Sl. glasnik RS, br. 139/2014 i 44/2021.
• �Zakon o privrednim društvima, Sl. glasnik RS, br. 36/2011, 99/2011, 83/2014 

– dr. zakon, 5/2015, 44/2018, 95/2018, 91/2019, 109/2021 i 19/2025.
• �Zakon o trgovini, Sl. glasnik RS, br. 52/2019.



2/2026|� 343

Articles

UDK 341.9_368
10.5937/TokOsig2602320B

Jovana V. Brajić1

CERTAIN ISSUES CONCERNING OUTSOURCING  
IN INSURANCE COMPANIES

REVIEW SCIENTIFIC PAPER

Abstract
This paper examines the issue of outsourcing in insurance companies, with 

particular attention to the regulatory framework of the European Union and the 
Republic of Serbia. Starting from the growing need for insurance companies to outso-
urce certain activities to third parties, particularly as a consequence of technological 
innovation and digitalization, the paper analyzes the manner in which this process 
is legally regulated and restricted. Particular attention is given to the application of 
the principle of proportionality and to the impact of mandatory legal rules on the 
contractual relationships between insurance companies and service providers. The 
paper further examines the extent to which restrictions on the autonomy of will are 
justified, taking into account the primary objective of the regulatory framework – the 
protection of insurance service users. The paper highlights the tension between the 
need for efficient business operations and the requirements of regulatory certainty, 
and examines whether the current level of mandatory rules governing outsourcing 
fully serves that objective.

Keywords: outsourcing, principle of proportionality, autonomy of will, 
protection of insurance service users.

1  PhD Candidate at the Faculty of Law, University of Belgrade, Republic of Serbia. Email: jovana.v.brajic@
gmail.com. ORCID: 0009-0009-4197-8332.
Paper received: 24.4.2026.
Paper accepted: 10.6.2026



344� |2/2026

J. Brajić: Certain Issues Concerning Outsourcing in Insurance Companies

I General Overview on Outsourcing in Insurance Companies

Speaking generally about the delegation of activities to third parties, 
outsourcing has become such a standard business model for companies to such an 
extent that views may be encountered suggesting that we live in an age of outso-
urcing.2 The significance of outsourcing is further underscored by the view held by 
some authors that the management of outsourced activities has itself become a 
core business in its own right.3 While, in the past, the reasons for outsourcing were 
commonly associated with reducing operating costs or providing adequate services,4 
outsourcing is today regarded as a key differentiator of business models5 among 
participants in relevant markets.

It is clear that companies have strong business interests in outsourcing 
activities to third parties, and the insurance sector is no exception. The need for insu-
rance companies to rely on service providers often represents the key to successfully 
achieving their strategic objectives.6 However, what distinguishes the insurance 
sector from other industries is the statutory obligation of insurance companies to 
act in the best interests of insurance service users, that is, in accordance with the 
principle of protection of insurance service users. Therefore, it is clear that outsourcing 
in insurance companies must not exceed the limits imposed by such protection; in 
other words, outsourcing by insurance companies must always be guided by the 
goal of protecting insurance service users, and the red line of outsourcing is any 
compromise of such protection.7

In the modern era, technological innovation and digitalization have greatly 
encouraged insurance companies to rely on outsourcing more frequently.8 Given 
that the digital transformation of insurance companies must likewise be guided by 

2  Gene M. Grossman, Elhanan Helpman, „Outsourcing in a Global economy“, NBER Working Paper, No. 
8728, 2002, 1.
3  Andrew Kakabadse, Nada Kakabadse, „Outsourcing: Current and Future Trends“, Thunderbird Interna-
tional Business Review, No. 2/2005, 187.
4  Ibid., 193.
5  Financial Conduct Authority, Delegated authority: Outsourcing in the general insurance market, 2015, 
https://www.fca.org.uk/publication/thematic-reviews/tr15-07.pdf, accessed on 17 April 2026, 2.
6  Central Bank of Ireland, Outsourcing – Findings and Issues for Discussion, 2018, https://www.centralbank.
ie/docs/default-source/publications/discussion-papers/discussion-paper-8/discussion-paper-8---outsour-
cing-findings-and-issues-for-discussion.pdf, 17 accessed on 17 April 2026, 14.
7  The financial market conduct supervisory authority of the United Kingdom (Financial Conduct Authority), 
in its analysis of outsourcing practices in the insurance market, identified as a key concern the failure 
of insurance companies to give sufficient consideration to the interests and fair treatment of insurance 
service users, as well as to the manner in which outsourcing arrangements may affect them. See: Financial 
Conduct Authority, Delegated Authority: Outsourcing in the General Insurance Market, 3–4.
8  Likewise, see: EIOPA, Peer review on outsourcing, 2022, https://www.eiopa.europa.eu/system/files/2022-07/
final_report_on_peer_review_on_outsourcing.pdf, accessed on 17 April 2026, 7.
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the best interests of insurance service users,9 the question arises as to how insurance 
market regulators, as well as legislators themselves, ensure that insurance companies 
reconcile these two interests – outsourcing certain activities to third parties while 
simultaneously maintaining a satisfactory level of protection of insurance service 
users. This paper analyzes two instruments through which insurance companies 
are directed towards appropriate outsourcing – the application of the principle of 
proportionality and the limitation of autonomy of will in the process of outsourcing 
activities to third parties.

II Outsourcing from the Perspective of the Principle of 
Proportionality

The principle of proportionality is the fundamental principle governing 
the obligations of insurance companies in relation to outsourcing to third parties.10 
Considering the source of its application, the principle of proportionality is a funda-
mental principle applicable to the entire system of governance within an insurance 
company,11 and consequently, also to outsourcing to third parties as a component 
of that system of governance. What does the principle of proportionality entail in 
the context of outsourcing?

The principle of proportionality as applied in the outsourcing process requ-
ires that the prescribed actions and measures be taken in proportion to the nature, 
scale, and complexity of the activities being outsourced to a third party. Specifically, 
the principle of proportionality enables, and indeed obliges, the entities to which it 
applies to perform their obligations throughout the entire life cycle of an outsourcing  

  9  Ibid., 8.
10  In The Directive 2009/138/EC of the European Parliament and of the Council of 25 November 2009 
(The Directive 2009/138/EC of the European Parliament and of the Council of 25 November 2009 on the 
taking-up and pursuit of the business of Insurance and Reinsurance (Solvency II)), (the Solvency II Directive) 
the principle of proportionality is generally viewed from the perspective of supervisory authorities, and 
one of the general principles governing the exercise of supervisory functions is considered to be the 
principle of proportionality (as stated in the Directive, “the principle of proportionality ensures that this 
Directive is applied in a proportionate manner”). Solvency II Directive, Art. 29, para. 4. The principle of 
proportionality is also incorporated into Regulation (EU) 2022/2554 of the European Parliament and of the 
Council on digital operational resilience for the financial sector, DORA Regulation). DORA Regulation, Art. 
28, para.1, point a. The principle of proportionality is also in the Decision on the System of Governance 
in Insurance/Reinsurance Companies – the Decision on the System of Governance, Official Gazette of 
the Republic of Serbia, Nos. 51/2015, 29/2018, 84/2020, 94/2022, and 82/2024. Decision on the System 
of Governance, Item 4.
11  The principle of proportionality established under the Solvency II Directive applies to the entire 
system of governance within an insurance company. It is also considered one of the general principles 
governing the exercise of supervisory functions by supervisory authorities (as stated in the Directive, 
“the principle of proportionality ensures that this Directive is applied in a proportionate manner”). The 
Solvency II Directive, Art. 29, para. 4.
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arrangement in a manner proportionate to the inherent risk associated with out-
sourcing a specific activity to a particular service provider. Given the complexity of 
the regulatory framework governing outsourcing to third parties, the application 
of the principle of proportionality can and should be regarded as a considered and 
commendable legislative solution in this area. Namely, it is clear that it would be 
impractical to expect insurance companies, irrespective of the criticality, scope, type, 
nature, and other circumstances of an outsourcing arrangement, always to apply 
the same level or number of measures and actions for managing outsourcing. For 
example, outsourcing the claims assessment and settlement of insurance claims is far 
more complex and carries greater risk than outsourcing the collection of receivables. 
Accordingly, the risk assessment should be far more analytical and comprehensive in 
the former case than in the latter. Finally, it is important to emphasize that EU regu-
latory framework does not merely require insurance companies to act in accordance 
with the principle of proportionality in the area of outsourcing, this principle also 
applies to supervisory authorities in the exercise of their supervisory functions.12

As previously emphasized, outsourcing to third parties generally, and in 
particular outsourcing in insurance companies, is a phenomenon of growing practical 
significance. The principle of proportionality in the field of outsourcing may also be 
viewed as regulatory recognition of the practical need for insurance companies to 
operate more efficiently. It should be recalled that the insurance sector is a highly re-
gulated industry13 (as evidenced by the regulatory framework governing outsourcing 
to third parties), which means that insurance companies must comply with numerous 
statutory and regulatory requirements in their operations, far more so than average 
market participants. The principle of proportionality, by acknowledging the need for 
insurance services to remain competitive with comparable services, enables insurance 
companies to maintain the requisite level of legal compliance, thereby relieving them of 
obligations disproportionate to their overall business operations or to any specific activity.

At this point, two interesting practical examples of the application of the 
principle of proportionality will be highlighted, after which the analysis of this prin-
ciple will conclude by emphasizing one important aspect of outsourcing to which 
the principle of proportionality does not apply. 

The first interesting practical application of the principle of proportionality 
concerns the types of activities in respect of which insurance companies are requ-
ired to notify the insurance market regulator. Namely, insurance companies are 
required to provide prior notification to the supervisory authority, within a specified 
period before the formal commencement of the outsourcing arrangement,14 of 

12  See footnote 10.
13  For sources of law applicable in the insurance sector, see: Nataša Petrović Tomić, Pravo osiguranja: 
sistem. Knjiga 1, Belgrade, 2019, 78 et seq.
14  Under EU law, insurance companies are required to notify the supervisory authority in advance, in a 
timely manner, of the outsourcing of activities or of any material change in the provision of outsourced 
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their intention to outsource activities to a third party. However, depending on the 
regulatory approach adopted in a given legal system, insurance companies notify 
the supervisory authority only in respect of certain categories of activities. In this 
regard, European Union law and Serbian law have taken different approaches to 
determining which activities an insurance company is required to notify the insu-
rance market supervisory authority about in advance. Under European Union law, 
insurance companies are required to notify the supervisory authority in advance only 
where they are outsourcing critical or important activities to a third party,15 while 
outsourcing of activities that are not critical or important comes to the attention 
of supervisory authorities through the supervisory measures they conduct over 
insurance companies.16 On the other hand, under Serbian law, insurance companies 
are required to notify the National Bank of Serbia in advance and in a timely manner 
of any outsourcing to a third party, regardless of whether the outsourced activities 
are classified by the insurance undertaking as critical or important.17 What are the 
consequences of these different approaches?

activities. Solvency II Directive, Art. 49, para. 3; DORA Regulation, Art. 28, para. 3, point 5. Member States 
of the EU have interpreted the legal standard of notification in a timely manner differently, with the re-
levant notification period ranging from 5 to 60 days. EIOPA, Peer Review on Outsourcing, 57. Although, 
seemingly in the spirit of applying the principle of proportionality, both the Solvency II Directive and 
the DORA Regulation leave room for Member States to determine independently what period prior to 
outsourcing an activity to a third party (or prior to a material change in outsourced activities) should 
be considered timely, EIOPA takes the position that a notification should be regarded as timely if it is 
submitted to the supervisory authority at least six weeks before the effective commencement of the out-
sourcing arrangement. EIOPA – Final Report on Public Consultation No. 14/017 on Guidelines on System 
of Governance (2015), accessed on 19 April 2026, 103–104. Under Serbian law, insurance companies are 
required to notify the National Bank of Serbia of the outsourcing of activities and the conclusion of an 
outsourcing agreement, as well as of any material amendment to an outsourcing agreement (through 
the addition or removal of outsourced activities), a change of service provider, or the selection of a 
new service provider, no later than 30 days prior to the conclusion of the outsourcing agreement or an 
amendment thereto. Furthermore, insurance companies are required to provide notification 15 days prior 
to the conclusion of an amendment concerning the duration of the agreement, financial terms (service 
fees), or amendments to provisions that do not affect the performance of outsourced activities, where 
the insurance company outsources activities governed by the Decision on Conditions and the Manner of 
Outsourcing Activities Related to the Information System of a Financial Institution to Third Parties – the 
Decision on Outsourcing Activities Related to the Information System), Official Gazette of the Republic 
of Serbia, No. 100/23. Decision on Outsourcing Activities Related to the Information System, para. 20.
Where an insurance company outsources activities governed by the Decision on the System of Gover-
nance, it is required to notify the National Bank of Serbia of the activities intended to be outsourced to 
a service provider 30 days prior to the conclusion of the outsourcing agreement, or 15 days before any 
modification of the outsourced activities. Decision on the System of Governance, Item 37.
15  Solvency II Directive, Art. 49(3); DORA Regulation, Art. 28, para. 3, point 5.
16  For the view that this regulatory approach under European Union law reflects the principle of propor-
tionality, EIOPA, Peer Review on Outsourcing, 94.
17  Decision on the System of Governance, Item 37; Decision on Outsourcing Activities Related to the 
Information System, para. 20.
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It is evident that the European Union approach more closely reflects the 
application of the principle of proportionality, while the Serbian approach departs 
from it. Nevertheless, this does not render it unjustified, for at least two reasons. 
First, the obligation on insurance companies to notify the National Bank of Serbia of 
every18 outsourcing arrangement creates a discipline in the fulfilment of regulatory 
obligations. In such a regulatory environment, insurance companies cannot disre-
gard regulatory requirements when outsourcing activities that are not classified as 
critical or important. Otherwise, they risk the National Bank of Serbia exercising its 
regulatory and statutory powers and using legal measures to delay the process until 
regulatory requirements have been fulfilled. Consequently, in addition to securing 
the approval of the National Bank of Serbia, insurance companies may, through the 
process of communication with their regulator,19 gain useful insights into how to 
improve and streamline their internal outsourcing process in a manner that is both 
regulatorily compliant and operationally efficient.

Second, the general obligation on insurance companies to notify the Nati-
onal Bank of Serbia of all activities they intend to outsource to third parties enables 
the National Bank of Serbia to continuously and holistically oversee the outsourcing 
process. When a market regulator has insight into the full spectrum of outsourced 
activities (without the risk that entire categories of outsourced activities remain 
outside the regulator’s awareness unless indirect or direct supervisory procedures 
are initiated), it is well-placed to monitor market trends in this segment of insurance 
companies’ operations and to proactively guide the market towards best practices 
through continuous supervision.20

Finally, for practical purposes, it should be noted that the obligation on 
insurance companies to provide timely prior notification to the market regulator of 

18  When it is stated that insurance companies are required to notify the National Bank of Serbia of every 
outsourcing activity, this refers to all situations in which, pursuant to the provisions of the decisions adopted 
by the National Bank of Serbia, a particular agreement with a service provider is deemed to constitute 
an agreement for outsourcing activities to a third party. For definitions of outsourcing, Decision on the 
System of Governance, Item 32(1); Decision on Outsourcing Activities Related to the Information System,  
Item 4.
19  EIOPA considers communication between the regulator and the insurance market regarding the 
regulatory framework governing outsourcing to constitute good practice. EIOPA, Peer Review on  
Outsourcing, 14.
20  EIOPA identified as an example of good practice in the context of continuous supervision over out-
sourcing in insurance companies the thematic review conducted by the insurance market supervisory 
authority in Poland. Specifically, during the period from 2016 to 2017, the Polish insurance market regulator 
carried out a targeted review of outsourcing policies in all insurance companies that had, at that time, 
outsourced at least some of their activities to third parties. The ultimate objective of this thematic review 
was for the Polish regulator to share its findings with the market and to require insurance companies to 
align their policies with the regulator’s findings. For a more detailed discussion of this thematic review, 
EIOPA, Peer Review on Outsourcing, 144–146.
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every outsourcing arrangement may, in certain cases, limit operational efficiency, 
this being entirely consistent with the spirit of the principle of proportionality.

The second interesting practical application of the principle of proportionality 
concerns intra-group outsourcing. Specifically, in the practice of insurance companies 
operating within a corporate group, intra-group outsourcing often involves outsour-
cing activities to an entity that forms part of the same group to which the insurance 
company engaging in the outsourcing arrangement also belongs. To illustrate the 
practical scale of this phenomenon, one may refer to the Central Bank of Ireland’s 
findings (the insurance market regulator in the Republic of Ireland) from a study 
published in 2018. According to that study, entities supervised by the Central Bank 
of Ireland (insurance companies, banks, investment funds, payment institutions, and 
other entities operating in Ireland) concluded 50% of their outsourcing agreements 
with service providers within the same group.21 As regards the European Union, 
EIOPA’s 2022 findings indicate that more than 40% of critical or important functions 
in insurance companies are outsourced intra-group.22 The practical significance of 
intra-group outsourcing is therefore considerable.

From the perspective of the regulatory framework, it is undisputed that 
the rules governing outsourcing to third parties apply equally to cases where 
activities are outsourced to entities within the group. Such a regulatory position 
is clear under both European Union law23 and the law of the Republic of Serbia.24 
However, it is equally uncontested that insurance companies will naturally seek to 
simplify the outsourcing process in intra-group arrangements. Although, from a 
legal perspective, intra-group service providers are still third parties, they are also 
related legal entities to the insurance company to which they provide services. From 
an economic perspective, this relationship is even closer, since the operations of the 
insurance company as the recipient of services and those of the group entity as the 
service provider are, from a broader business perspective, always directed toward 
achieving objectives that are in the best interests of the group to which they both 
belong. Finally, from the perspective of the protection of insurance service users in a 
broader sense, insurance service users may also be regarded as clients of the group 
entity, since both entities operate within the same group.

21  Central Bank of Ireland, Outsourcing – Findings and Issues for Discussion, 15.
22  EIOPA, Peer Review on Outsourcing, 8.
23  For example, the Solvency II Directive does not make difference between the outsourcing of activities 
to a legal entity within the same group and outsourcing to a third party. See the definition of outsour-
cing in the Solvency II Directive, Art.13, para. 1, point 28. Moreover, EIOPA, apparently in response to 
practices identified within the European Union insurance market, emphasizes that the provisions of the 
Solvency II Directive governing outsourcing also apply to intra-group outsourcing. EIOPA, Peer Review 
on Outsourcing, 24.
24  Decision on Outsourcing Activities Related to the Information System, para. 5, point 2.
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It is therefore clear that insurance companies naturally tend towards a 
more flexible application of the general rules on outsourcing to third parties, that 
is, towards the application of the principle of proportionality in the context of in-
tra-group outsourcing. It is equally clear that regulators did not initially recognize 
the distinctive nature of intra-group outsourcing. Nevertheless, the European Union 
took a step toward recognizing this practice. Specifically, five years after the adoption 
of the Solvency II Directive, the European Union expressly affirmed the application 
of the principle of proportionality in the context of intra-group outsourcing. More 
specifically, Commission Delegated Regulation (EU) 2015/35 supplementing Directive 
2009/138/EC of the European Parliament and of the Council on the taking-up and pursuit 
of the business of Insurance and Reinsurance (Solvency II) (the Delegated Regulation 
under the Solvency II Directive as of 20214.), provides that where the insurance 
company and the service provider are members of the same group, in the case of 
outsourcing critical or important operational functions or activities, the company 
shall take into account the extent to which it controls the service provider or can 
influence its activities.25 What follows from this provision? The principle of propor-
tionality introduced by this provision is value-neutral. In particular, its application is 
not directed solely towards liberalization of general rules governing outsourcing, it 
may equally operate to tighten them. Everything depends on the extent to which 
the insurance company is able to influence the service provider. Nevertheless, EI-
OPA further underlines that intra-group outsourcing may represent a “single point 
of failure”, and accordingly EIOPA recommends that supervisory authorities in EU 
Member States treat the supervision of intra-group outsourcing as a high priority.26

As regards the liberalization of the general rules on outsourcing in cases 
where insurance companies outsource activities to intra-group entities, EIOPA has 
highlighted the application of an “enhanced” principle of proportionality in the 
context of intra-group outsourcing as recognition of “a certain level of flexibility”.27 
Nonetheless, EIOPA is explicit that “flexibility may vary”.28 The specific aspect of 
outsourcing in which EIOPA has identified scope for liberalization is the analysis of 
the service provider, given that the service provider is known to the management 
bodies of the insurance company and that the insurance company is able to impose 
influence over the intra-group service provider.29

The Central Bank of Ireland has reached similar conclusions.30 In terms of 
the specific reasons for liberalizing intra-group outsourcing, it has identified the 

25  Delegated Regulation under the Solvency II Directive, Art. 274, para. 2.
26  EIOPA, Peer review on outsourcing, 8.
27  Ibid., 49.
28  EIOPA, Final Report on Public Consultation No. 14/017 on Guidelines on System of Governance, Gui-
deline 62, Item. 2, 296.
29  Ibid., Guideline 62, Item. 2, 298.
30  Central Bank of Ireland, Outsourcing – Findings and Issues for Discussion, 15.
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greater possibility to adapt outsourcing agreements to the evolving needs of the 
insurance company.31

From this second example it follows that the practical application of the 
principle of proportionality may vary depending on the specific circumstances in 
which activities are outsourced to a third party.

As noted above, the greater flexibility to amend intra-group outsourcing 
agreements compared to situations in which activities are outsourced to entities 
outside the group structure, has been recognized as a justification for a more fle-
xible approach to intra-group outsourcing in the spirit of applying the principle of 
proportionality. However, it is precisely outsourcing agreements that represent a 
rare aspect of outsourcing falling entirely outside the scope of application of the 
principle of proportionality in its liberalizing sense (though not similarly excluded 
from its restrictive application).32

If the observation that outsourcing agreements are entirely outside the scope 
of the principle of proportionality were considered solely from the perspective of 
contract law (without any prior knowledge of the specificities of outsourcing or the 
insurance sector), the logical question would arise as to why it is necessary to apply 
the principle of proportionality to a contract as a legal transaction at all. Contract law 
is characterized by the principle of autonomy of will,33 meaning that the proporti-
onality of contractual arrangements is left to the contracting parties themselves to 
determine. However, the principle of autonomy of will in outsourcing agreements is 
substantially limited. So substantially, in fact, that even the principle of proportionality 
in its positive aspect (the mitigation of the parties’ obligations in proportion to the 
specific circumstances, within the limits of mandatory rules), which would otherwise 
leave some room for autonomy of will, has not replaced the principle of freedom of 
contract.34 Quite the contrary, the principle of autonomy of will has been replaced in 
all its aspects by the principle of strict formality in throughout the contracting process. 

III The Principle of Strict Formality in Outsourcing Agreements

Returning to the principle of autonomy of will as one of the fundamental 
principles of contract law, we shall examine how the mandatory rules applicable 

31  Ibidem.
32  For example, where activities are outsourced through the use of cloud services, the National Bank of 
Serbia requires insurance companies to include additional provisions in outsourcing agreements. See: 
Decision on Outsourcing Activities Related to the Information System, Item 30.
33  The principle of autonomy of will ensures the sovereignty of the contracting parties’ intentions. For 
a discussion of the principle of autonomy of will, Mihailo Konstantinović, Obligaciono pravo. Beleške sa 
predavanja, Belgrade, 1969, 17–18.
34  EIOPA has likewise expressly excluded outsourcing agreements from the scope of application of the 
principle of proportionality. EIOPA, Peer Review on Outsourcing, 94.
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to outsourcing to third parties in insurance companies have drastically limited the 
application of the principle of autonomy of will of the contracting parties – the 
insurance company and the third party to which it outsources activities.35

The principle of autonomy of will represents statutory recognition of every 
person’s freedom, in the conduct of legal affairs (extending far beyond contract 
law to the full reach of civil law generally), to act in accordance with their own will. 
It is in the domain of contract law that the principle of autonomy of will attains its 
greatest significance.36 What does the principle of autonomy of will concretely en-
tail in the context of contract law? More specifically, it encompasses two subsidiary 
principles: the principle of consensualism (the general freedom of choice as to the 
form of a contract) and the principle of freedom of contract (the freedom to decide 
whether or not to enter into a contract, the freedom to choose a contracting party, 
and the freedom to determine the content of the contract).37 These freedoms may, 
in accordance with the law, be restricted only by mandatory rules, public policy, 
and good customs.38

It follows that limitation on the principle of autonomy of will by mandatory 
rules are both a legal and a practical exception. Speaking generally, mandatory rules 
are uncommon in contract law. Contract law abounds is characterized by a large num-
ber of default rules that serve as a supplement to the parties’ intentions in situations 
where they fail to regulate their relationship differently. The purpose of contract law 
is not to dictate to contracting parties how they should regulate their relationships, 
but rather to provide a framework that guides them when they require it.

However, the part of contract law governing outsourcing in insurance 
companies, is characterized by the opposite approach, namely by an abundance 
of mandatory legal rules, which allows us to conclude that the principle of strict 
formality of outsourcing agreements prevails in this field. The mandatory rules that 
have effectively displaced the principle of autonomy of will with the principle of strict 

35  Although, from a substantive perspective, the provisions applicable to insurance companies in the 
field of outsourcing limit the autonomy of will of both contracting parties, from a legal perspective the 
autonomy of will is restricted only with respect to insurance companies and not with respect to service 
providers (even where service providers themselves are entities supervised by the same supervisory 
authority, since in such circumstances they are not acting in the capacity of the entity outsourcing 
activities). In practice, such a substantial restriction of the autonomy of will of the contracting parties 
gives rise to significant difficulties during contract negotiations, given that service providers are under 
no obligation to agree to such terms, while at the same time being expected to accept a considerable 
number of obligations that are atypical in ordinary commercial practice.
36  Marija Karanikić Mirić, Obligaciono pravo, Belgrade, 2024, 77.
37  Ibidem.
38  Law of Contracts and Torts (LCT), Official Gazette of the SFRY, Nos. 29/78, 39/85, 45/89 – Decision of 
the Constitutional Court of Yugoslavia, and 57/89; Official Gazette of the FRY, No. 31/93; Official Gazette of 
Serbia and Montenegro, No. 1/2003 – Constitutional Charter; and Official Gazette of the Republic of Serbia, 
No. 18/2020, Art.10.
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contractual formality will be analyzed through the lens of the deviation from each 
of the two subsidiary principles: the principle of consensualism and the principle 
of freedom of contract.

1. Derogation of the Principle of Consensualism

As noted above, the principle of consensualism implies the general freedom 
of the contracting parties to choose the form in which they will conclude a contract. 
As the LCT defines it, the general rule is that the conclusion of a contract is not 
subject to any specific form, unless otherwise stipulated by law.39 However, in the 
area of outsourcing, bylaws (decisions of the National Bank of Serbia) have replaced 
the freedom of choice as to contractual form with an obligation to conclude the 
agreement in written form,40 a solution that also exists under European Union law.41

At this point, attention will be given to the manner in which the principle 
of consensualism has been derogated under Serbian law in the area of outsourcing 
by insurance companies. As noted above, the LCT permits derogation from the 
principle of consensualism only where stipulated by law. However, the decisions of 
the National Bank of Serbia are subordinate legislation. The question therefore arises 
as to the lawfulness of the provisions mandating the written form for outsourcing 
agreements concluded by insurance companies. Specifically, whether those provisi-
ons of the National Bank of Serbia’s decisions find their legal basis in any applicable 
statute governing contracts concluded by insurance companies.42 First, it is worth 

39  LCT, Art. 67, para. 1. This provision of the LCT should not be interpreted as meaning that contracts, as a 
rule, lack a form. On the contrary, every contract has a particular form, while the principle of consensualism 
merely establishes that the contracting parties are free to choose that form (so-called informal contracts). 
On the other hand, the law may require contracting parties, in certain circumstances, to conclude contracts 
in a prescribed form (formal contracts). For a more detailed discussion of the distinction between formal 
and informal contracts, see: Marija Karanikić Mirić, 178 et seq.
40  Decision on the System of Governance, Item 35(2). While the aforementioned Decision expressly 
prescribes that an outsourcing agreement concluded between an insurance company and a service pro-
vider must be in written form, the Decision on Outsourcing Activities Related to the Information System 
establishes this requirement indirectly by obliging insurance companies, when notifying the National 
Bank of Serbia of the intended conclusion of an outsourcing agreement with a third party, to submit a 
draft of that agreement to the National Bank of Serbia. Decision on Outsourcing Activities Related to the 
Information System, Item 20(2); Item 25(2).
41  DORA Regulation, Art.30, para.1; Delegated Regulation under the Solvency II Directive, Art. 274, para. 
3, point c).
42  At this point, it should be emphasized that, unlike the Decision on the System of Governance, which 
applies exclusively to insurance companies (and reinsurance companies), the provisions of the Decision on 
Outsourcing Activities Related to the Information System also apply to banks, financial leasing providers, 
voluntary pension fund management companies, payment institutions, electronic money institutions, 
and public postal operators in the part of their business relating to the provision of payment services 
and/or the issuance of electronic money (hereinafter collectively: financial institutions). The author does 
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considering the LCT. As the LCT regulates only insurance contracts,43 its provisions 
cannot be applied to outsourcing agreements. Furthermore, neither the legislation 
governing the legal status of companies44 nor that regulating conditions and means 
of conducting trade activities45 contains a provision requiring companies or traders 
to conclude in writing contracts under which outsourcing agreements might be 
classified. As for the Insurance Law of the Republic of Serbia,46 which governs the 
conduct of insurance activities, a mandatory provision requires insurance compa-
nies to draft contracts in the Serbian language.47 The question arises, however, as 
to how this provision should be interpreted. Should it be interpreted as implicitly 
requiring insurance companies to conclude all contracts in written form and in 
Serbian (including outsourcing agreements), or does it merely require that when 
insurance companies choose to conclude contracts in written form, those contracts 
must be drafted in Serbian? Since there appears to be no alternative statutory basis 
for introducing an obligation on insurance companies to conclude outsourcing 
agreements in writing, it would seem that the lawfulness of the National Bank of 
Serbia’s provisions requiring insurance companies to conclude such agreements 
in written form depends precisely on the interpretation (broad or narrow) of the 
aforementioned IL provision.

The author has not found any interpretation of this IL provision that addresses 
the question of whether it derogates from the principle of consensualism in respect 
of contracts concluded by insurance companies. The author’s position is that the 
IL provision requiring insurance companies to draft contracts in Serbian should be 
interpreted narrowly – as an obligation on insurance companies that, where they 
decide to conclude contracts in written form, such written contracts must also be 
concluded in the Serbian language, rather than as a general obligation always to 
conclude contracts in written form. The author takes this position guided by the 
general interpretive principle that exceptions to general legal rules in law should 

not intend, either in this part of the paper or in the paper as a whole, to extend the conclusions derived 
herein to financial institutions other than insurance companies.
43  LCT, Arts. 897–965.
44  The legal status of companies under Serbian law is governed by the Company Law - CL, Official Gazette 
of the Republic of Serbia, Nos. 36/2011, 99/2011, 83/2014 – other law, 5/2015, 44/2018, 95/2018, 91/2019, 
109/2021, and 19/2025. The CL prescribes, for certain types of agreements (for example, agreements on 
status changes, agreements on the transfer of shares or stocks, and control and management agreements), 
an obligation for companies to conclude such agreements in written form. However, there is no general 
mandatory provision requiring companies to conclude contracts in writing (although, in commercial 
practice, formal contracts are more common than informal contracts).
45  The conditions and manner of carrying out trade activities under Serbian law are governed by the 
Trade Law, Official Gazette of the Republic of Serbia, No. 52/2019. This law does not impose a mandatory 
obligation on traders to conclude contracts in written form.
46  Insurance Law – IL, Official Gazette of the Republic of Serbia, Nos. 139/2014 and 44/2021.
47  IL, Art. 67, para. 3.
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be interpreted narrowly.48 In the present context, the IL provision stipulating that 
insurance companies must conclude contracts in Serbian constitutes an exception 
to the general provision of informality under the LCT. Accordingly, in the author’s 
view, the scope of this IL provision should not be extended so as to imply that insu-
rance companies are obliged to conclude all contracts in written form (in Serbian).

2. Derogation of the Principle of Freedom of Contract

As regards the principle of freedom of contract, it should be recalled that 
it encompasses the following freedoms of the contracting parties: (i) the freedom 
of the contracting parties to decide whether or not to conclude a contract; (ii) the 
freedom to choose a contracting party; and (iii) the freedom of the contracting 
parties to determine the content of the contract. For the purposes of this analysis, 
the freedom to determine the conditions under which the contracting parties are 
entitled to terminate the contract unilaterally will be identified as a distinct freedom, 
separate from the freedom to determine contractual content.49 Each of these fre-
edoms is restricted in the context of outsourcing agreements where an insurance 
company is one of the contracting parties. The following analysis will examine the 
manner in which each of these freedoms is limited.

First, the restriction on the contracting parties’ freedom to decide whether 
or not to conclude a contract depends on whether the insurance market supervisory 
authority has the right, during the period from receipt of the insurance company’s 
notification of its intention to outsource activities to the expiry of the prescribed 
notification period (hereinafter: the prior notification period), to raise an objection 
to the conclusion of the outsourcing agreement and thereby prevent the insurance 
company and the service provider from concluding it. If the prior notification period 
is viewed from the perspective of the insurance companies, both European Union 
law and Serbian law, as noted above, require insurance companies to notify50 the 
supervisory authority in advance of their intention to outsource activities to a third 

48  For a more detailed discussion of the narrow interpretation of exceptions in law, Radomir Lukić (revised 
by Jasminka Hasanbegović and Marko Božić), Uvod u pravo, Belgrade, 2020, 337–339.
49  The right to unilateral termination of a contract in circumstances agreed upon by the contracting par-
ties at the time of concluding the contract is considered a form of consensual termination of a contract. 
Marija Karanikić Mirić, 449.
50  In the relevant European Union legislation, in their English-language versions, the verbs to notify and 
to inform, are used when referring to the manner in which insurance companies communicate with 
supervisory authorities regarding outsourcing activities to third parties. Solvency II Directive, Art. 49, 
para. 3; DORA Regulation, Art. 28, para. 3, point 5. In the subordinate legislation adopted by the National 
Bank of Serbia, the verb to notify is used. See: Decision on the System of Governance, Item 37; Decision 
on Outsourcing Activities Related to the Information System, Item 20(1) and (4), and Item 25(1). EIOPA 
has likewise taken the position that the notification process introduced under the Solvency II Directive 
does not constitute an approval process. EIOPA, Peer Review on Outsourcing, 57.
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party. This obligation, as a matter of linguistic construction, clearly implies only the 
act of notifying the supervisory authority of the intended outsourcing, without the 
insurance company needing to await any response from the supervisory authority 
before concluding an outsourcing agreement with the service provider after the 
expiration of the prior notification period. 

If, on the other hand, the prior notification period is viewed from the 
perspective of the supervisory authority’s right to object to the conclusion of an 
outsourcing agreement, the legal systems examined do not explicitly introduce this 
right for supervisory authorities. European Union law says nothing in general terms 
about the rights of supervisory authorities during the prior notification period, while 
Serbian law provides in one National Bank of Serbia decision that the notification 
period runs from the date of submission of the complete documentation51 (the list 
of which is prescribed by that decision).52 Additionally, the National Bank of Serbia 
has the right to request additional documentation from the insurance company, 
where it is not possible to establish all the facts material to the processing of the 
notification, and where it considers such documentation necessary.53

What do these regulatory frameworks under European Union law and 
Serbian law concretely imply in practice? Under European Union law, supervisory 
authorities have the right to remain strictly passive. Member States wishing to make 
their supervisory authorities more active have therefore had to provide them with 
specific powers during the prior notification period through national legislation.54 
Under Serbian law, the National Bank of Serbia has the right to require the insu-
rance companies to submit complete documentation for as long as the insurance 
company fails to do so. During the prior notification period, however, the National 
Bank of Serbia has no formal right to object to the conclusion of an outsourcing 
agreement. In practice, nevertheless, the right vested in the National Bank of 
Serbia essentially produces the same effect as a right of objection. The insurance 
company is not entitled to conclude the outsourcing agreement until it has sub-
mitted complete documentation to the National Bank of Serbia, and according to 
an interpretation of the cited provisions, the National Bank of Serbia has the right 
to request additional documentation from the insurance company an unlimited  
number of times.

51  Decision on Outsourcing Activities Related to the Information System, Item 20, para. 5, and Item 25, para. 3.
52  Ibid., Item 20, para. 2 and Item 25, para 2. 
53  Ibid., Item 20, para. 3.
54  Many European Union Member States have adopted precisely such an approach, resulting in various 
forms of supervisory authority powers across Member States – ranging from the authority of the supervisory 
body to grant approval for an outsourcing arrangement, through the authority to respond in all cases 
to notifications submitted by insurance companies, to the authority to request additional information 
in response to such notifications. See: EIOPA, Peer Review on Outsourcing, 58.
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Among the laws of EU Member States, a solution similar to that found in 
Serbian law exists in France, Romania, and Sweden, where supervisory authorities 
have similarly addressed their concerns regarding specific outsourcing arrangements 
through dialogue with insurance companies, without a formal right of objection to 
the conclusion of outsourcing agreements.55 However, EIOPA, in the course of its 
examination of outsourcing processes in EU Member States, identified the need for 
supervisory authorities in Member States to be expressly recognized as having the 
right to object to the conclusion of outsourcing agreements in cases where super-
visory authorities hold “serious and justified concerns regarding the compliance 
of the planned outsourcing with applicable regulatory requirements”.56 Moreover, 
the supervisory authorities of France, Romania, and Sweden were each required to 
regulate within their respective legal systems the authorities’ right to object to the 
conclusion of outsourcing agreements.57

It follows that the right of supervisory authorities to object to the conclusion 
of outsourcing agreements is considered a necessary mechanism for preventing 
insurance companies from outsourcing activities to service providers in an inappro-
priate manner. The purpose of notifying the supervisory authority of the intention to 
conclude an outsourcing agreement is to enable the supervisory authority to verify 
that the outsourcing complies with applicable regulatory requirements,58 while the 
right to object to the conclusion of an outsourcing agreement serves as the ultima 
ratio of supervisory authorities where the same effect cannot be achieved through 
dialogue with the insurance company. However, for a supervisory authority to exercise 
such a right lawfully, it must be explicitly granted by the applicable legal act. In the 
context of restricting the contracting parties’ right to freely conclude a contract, it 
is clear that this right cannot be restricted implicitly. Supervisory authorities may 
restrict that freedom only where they are explicitly authorized to do so. Any other 
course of action would be inconsistent with the application of the principle of fre-
edom of contract, which, like any other principle, applies whenever it has not been 
explicitly derogated.

Examining the freedom to choose a contracting party as the second aspect 
of freedom of contract, the legal systems under consideration contain instances 
where insurance companies are restricted in their freedom to choose a service 
provider. For example, under Serbian law, the National Bank of Serbia is authori-
zed, both during the notification procedure relating to the intended outsourcing 
of activities to a particular service provider and after such activities have already 
been outsourced, to notify the insurance company that those activities may not be 

55  EIOPA, Peer review on outsourcing, 57–58.
56  Ibid., 58.
57  Ibid., 120–121.
58  Ibid., 11.
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outsourced to that service provider. Furthermore, the NBS has the right to require 
the insurance company to terminate the outsourcing agreement where it concludes 
that the outsourcing is likely to result in market concentration among providers of 
information technology services to financial institutions, or in the service provider 
attaining a dominant position in that market in a manner that could adversely affect 
that market or the stability of the financial system.59 The legal systems of EU Member 
States also recognize mechanisms restricting the freedom of contract of insurance 
companies through a requirement to change their service provider. Certain super-
visory authorities of Member States have exercised this right already at the prior 
notification stage, requiring insurance companies to change their contracting party 
(service provider),60 thereby effectively exercising their right to restrict the freedom 
of contract of insurance companies through the aspect of the right to choose a 
contracting party.

Finally, the freedom of the contracting parties to determine the content 
of the contract is the freedom whose restriction is most strongly felt by insurance 
companies in practice. The freedom to choose the form of the contract has already 
been restricted by the freedom to determine its content (since the insurance company 
would struggle to prove that it agreed the required content if the contract was not 
concluded in written form), while the freedom to choose a contracting party and 
the freedom to conclude a contract at all can only be exercised after the insurance 
company has notified the supervisory authority of its intention to outsource. However, 
already at the negotiation stage with a service provider, insurance companies are 
required to negotiate the inclusion of a number of contractual provisions61 to which 
service providers may not readily agree. Insurance companies face a particularly 
demanding task in this regard, given that these provisions are primarily directed 
toward protecting the interests and rights of the insurance company and, indeed, 
the rights of supervisory authorities and other entities which analyze the operati-
ons of insurance companies, such as external auditors of insurance companies.62 
Furthermore, where the service provider intends to subcontract the provision of 

59  Decision on Outsourcing Activities Related to the Information System, Item 23, para. 1.
60  Up to 2022, the following European Union Member States, through their respective supervisory autho-
rities, had exercised their powers to require insurance companies to change service providers: Belgium, 
Spain, Ireland, Iceland, Liechtenstein, and Malta. EIOPA, Peer Review on Outsourcing, 68.
61  For a detailed list of the provisions that insurance companies are required to include in agreements 
with service providers, the Solvency II Directive, Art. 49, para. 3; DORA Regulation, Art. 30; Delegated 
Regulation under the Solvency II Directive, Art. 274, para. 4; and the Decision on Outsourcing Activities 
Related to the Information System, Items 18 and 30.
62  EIOPA has transparently raised the issue of the feasibility of implementing provisions relating to 
various supervisory and oversight rights over service providers, even where contractual provisions esta-
blishing such rights of oversight over the service provider have been agreed upon. EIOPA, Peer Review 
on Outsourcing, 67.
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services to a subcontractor, insurance companies are required to ensure that each 
agreement concluded with the subcontractor also contains certain prescribed 
provisions,63 which has proved particularly challenging in practice.64 Additionally, 
apart from the obligation imposed by the regulatory framework to ensure certain 
contractual content, insurance companies are aware that the review of contractual 
clauses in outsourcing agreements is crucial for supervisory authorities,65 and that 
any failure to include the required provisions will be noted, potentially resulting in 
additional supervisory requirements.

Although insurance companies are required to carry out a range of analyses 
and risk assessments relating to outsourcing and the service provider and to submit 
these to the supervisory authority, supervisory authorities appear, in reviewing the 
insurance company’s intention to outsource, to focus primarily on the contractual 
provisions forming the mandatory content of the outsourcing agreement.66 This 
would appear to result from several factors.

First, unlike the documented analyses and assessments submitted by 
insurance companies to supervisory authorities, which are unilateral acts of the 
insurance company, contracts are bilaterally binding legal transactions that bind 
both the insurance company and the service provider. Accordingly, the contract 
not only secures certain conduct on the part of the insurance company but, more 
importantly, secures certain conduct on the part of the service provider. Without 
diminishing the importance of the activities, insurance companies are required to 
undertake in managing outsourcing risk, the principal source of outsourcing risk is 
the service provider and its conduct in performing the outsourced activities. In this 
way, the contract is the most effective mechanism for controlling the service provider.

63  Commission Delegated Regulation (EU) 2025/532 supplementing Regulation (EU) 2022/2554 of the 
European Parliament and of the Council with regard to regulatory technical standards specifying the 
elements that a financial entity has to determine and assess when subcontracting ICT services suppor-
ting critical or important functions, Art. 4; Decision on Outsourcing Activities Related to the Information 
System, Item 24.
64  According to the findings of a study published by Central Bank of Ireland in 2018, as many as 78% of 
insurance companies did not include provisions relating to the management of subcontracting arran-
gements in their outsourcing agreements. Central Bank of Ireland, Outsourcing – Findings and Issues 
for Discussion, 27.
65  In analyzing the manner in which supervisory authorities exercise oversight during the prior notification 
period, EIOPA concluded that supervisory authorities generally adopt one of two supervisory approaches 
– a comprehensive supervisory approach or an administrative supervisory approach. Comprehensive 
supervision is described as supervision aimed at reviewing matters reported by insurance companies in 
order to ensure that all material risks have been adequately mitigated. By contrast, administrative super-
vision involves verifying the formal compliance of the notification with legal requirements. Regardless of 
the supervisory approach adopted, the review of contracts and contractual provisions was identified as 
one of the most significant focal points of supervision in the process of notifying supervisory authorities 
of an intended outsourcing arrangement. EIOPA, Peer Review on Outsourcing, 63–65. 
66  Ibid., 67.
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Second, and most fundamentally, is the domino effect of the contract on the 
other requirements relating to the prior assessment of outsourcing. Specifically, where 
the contract fails to meet the requisite standards, that is, where the service provider is 
not contractually required to act in a certain manner, any actions the insurance company 
intends to undertake in the event that outsourcing is not carried out appropriately 
cannot prevent adverse consequences from arising. For example, even if an insurance 
company has prepared an excellent exit strategy to be implemented upon deciding to 
discontinue certain outsourced activities, that strategy will be practically unworkable if 
no notice period for unilateral termination has been contractually agreed, if the agreed 
notice period is insufficiently long, or if the service provider’s obligation to continue 
providing services during the transition period has not been secured.

Third, examining the drafting practice of national regulatory authorities 
and European Union legislation, requirements of a contractual nature are defined 
with far greater precision – bylaws and European Union legislation contain an exact 
list of provisions that outsourcing agreements are required to include, whereas no 
equally clear guidance exists for the analyses companies are required to conduct.67 It 
is therefore far easier for supervisory authorities to assess the compliance of contracts 
with their regulatory requirements than the compliance of other documentation.

It should be noted that, while supervisory authorities will primarily focus 
on the review of outsourcing agreements, they encounter a range of challenges in 
assessing such agreements, which most commonly concern the drafting techniques 
(for example, framework service agreements accompanied by multiple annexes) 
and the complexity of contracts that are difficult to amend because they have been 
standardized by global service providers.68

Finally, it should be mentioned that the autonomy of will of the contracting 
parties is further limited by restrictions on the freedom to determine the conditions 
under which they may terminate a contract unilaterally. In certain cases, supervisory 
authorities have the right to direct insurance companies to terminate an outsourcing 
agreement.69 In addition to these specific cases in which supervisory authorities 
have the ex lege right to require termination of outsourcing agreements, insurance 
companies and service providers are also required to include contractual provisions 
generally preserving the insurance company’s right to terminate the outsourcing 
agreement unilaterally upon the direction of the supervisory authority.70

67  Certain supervisory authorities of European Union Member States (insurance market supervisory 
authorities in Belgium, Germany, Ireland, and Netherlands) have provided insurance companies with 
additional specifications and/or guidance in order to clarify their expectations concerning risk assessments 
and due diligence procedures. EIOPA, Peer Review on Outsourcing, 54.
68  For a discussion of the challenges encountered by supervisory authorities in European Union Member 
States when reviewing draft outsourcing agreements, EIOPA, Peer Review on Outsourcing, 66–67.
69  For example, Decision on Outsourcing Activities Related to the Information System, Item 31, para. 3.
70  DORA Regulation, Art. 30, para. 2, point h; Decision on Outsourcing Activities Related to the Information 
System, Item 18, para. 3.
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As it has been shown, the assessment of the adequacy of outsourcing relies 
significantly on the content of the agreement concluded with the service provider. 
The question therefore arises whether these provisions can, in practice, be effecti-
vely enforced, or whether they remain a dead letter. Finally, why is the freedom of 
the contracting parties to determine the content of a contract restricted to such an 
extent in outsourcing agreements?

It appears that the regulatory framework governing outsourcing in insurance 
companies has not yet been in place long enough to permit definitive conclusions as 
to the extent to which provisions restricting the freedom of the contracting parties to 
determine contractual content are capable of effective implementation in practice. 
What is certain is that both regulators and supervisory authorities have expressed 
concern about the practical reach of these provisions. In the DORA Regulation, for 
instance, the drafters clearly acknowledge in the recitals that insurance companies 
encounter difficulties in negotiating mandatory contractual provisions, highlighting 
in particular access and audit rights as a field in which challenges in exercising these 
rights have been observed, even where they have been contractually agreed.71 As 
already noted, outsourcing agreements concluded with global service providers 
are typically complex and standardized,72 which greatly weakens the negotiating 
position of insurance companies when outsourcing activities to such providers. 
Access to documentation relating to outsourced activities may also be impeded or 
fail to be provided in a timely manner.73 The implementation of exit strategies in 
practice may differ from the manner in which they were agreed contractually and 
envisaged by prior analyses.74 Some analyses even mention inadequate contractual 
protection of confidential information, including the personal data of insurance 
service users, as well as difficulties in monitoring qualitative and quantitative targets 
set for service providers.75

The question therefore logically arises as to why the freedom of the contrac-
ting parties to regulate the content of their agreement (and autonomy of will more 
broadly) is restricted to such an extent in the context of outsourcing agreements in 
insurance companies. It is our view that the reason for introducing these provisions 
may provide important insight into whether this area reflects overregulation or 
whether such a degree of restriction on the autonomy of will of insurance companies 
and service providers is genuinely necessary.

71  DORA Regulation, 7.
72  EIOPA, Peer review on outsourcing, 66.
73  Ibidem.
74  Ibidem.
75  Central Bank of Ireland, Outsourcing – Findings and Issues for Discussion, 26.
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IV Protection of Insurance Service Users as the Purpose  
of Restricting Autonomy of Will

If one considers that the operations of insurance companies are primarily 
directed towards providing services to insurance service users, and that the protec-
tion of insurance service users is recognized as the paramount principle in insurance 
law,76 the provisions governing outsourcing by insurance companies should equally 
be considered from the perspective of the protection of insurance service users.77

The protection of insurance service users should accordingly be considered 
both in terms of the obligation to provide insurance services and in terms of the quality 
of those services and the safeguarding the interests of insurance service users. This 
means that all requirements imposed upon insurance companies, including those 
restricting the autonomy of will of insurance companies in outsourcing to third par-
ties, should be directly aimed at ensuring the protection of insurance service users.78 
Of course, this does not mean that all other interests that insurance companies are 
required to preserve (such as business continuity) are to be disregarded. However, 
statutory restrictions on freedom of contract should be prescribed only where they 
directly serve the interests of insurance service users.

This should be taken into account particularly in light of the fact that 
one of the interests of insurance service users is for insurance services to be made 
available to them on the most favourable terms possible, an objective that, under 
modern market conditions, insurance companies are often unable to achieve other 
than through outsourcing. Otherwise, insurance companies would be compelled to 
increase their internal costs of developing and delivering insurance services, which 
include activities indirectly connected with the provision of insurance services (such 
as procuring certain application or security solutions). This would ultimately lead to 
an increase in insurance premiums through the transfer of the costs of creating and 
providing insurance services to the users of those services. 

Furthermore, many services that are the subject of outsourcing can be 
provided far more competently by third parties specializing in specific activities than 
by insurance companies themselves, and from the perspective of the protection of 
insurance service users, outsourcing in such cases may be considered a more appro-
priate solution. It would therefore seem that regulatory requirements should, first 

76  IL, Art. 15.
77  The protection of insurance service users is not achieved solely through the provisions of insurance 
contract law, but also through provisions falling outside the sphere of insurance contract law. On this 
issue, Nataša Petrović Tomić, Zaštita potrošača usluga osiguranja: Analiza i predlog unapređenja regulatornog 
okvira, Belgrade, 2015, 86–87.
78  In an analysis conducted by the Financial Conduct Authority, outsourcing was identified as a potential 
mechanism for increasing the risk of a failure to provide services to insurance service users. Financial 
Conduct Authority, Delegated Authority: Outsourcing in the General Insurance Market, 2.
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and foremost, be formulated in accordance with the application of the principle of 
proportionality, viewed from the standpoint of the protection of insurance service 
users.79 In this way, the objective of protecting insurance service users would be 
achieved, while avoiding restrictions on the autonomy of will of the contracting 
parties that appear, to some extent, to impose greater burden on the operations of 
insurance companies and on the supervisory function of supervisory authorities than 
they effectively contribute to the stability and soundness of the insurance market.80

Taking Serbian law as an example, the provision requiring both the insuran-
ce companies and the service providers, in the context of outsourcing and during 
the performance of outsourced activities, to comply with the legislation governing 
the protection of personal data,81 is without question a provision motivated by the 
protection of insurance service users. On the other hand, the provision requiring 
the service provider to comply in full with all regulations of the Republic of Serbia 
in providing its services82 may be regarded as an excessively broad regulatory re-
quirement. First, because it is practically impossible to inform a service provider of 
all the regulations of the Republic of Serbia with which full compliance is expected. 
Second, because the question arises as to the practical reach of that provision where 
the law governing the interpretation of the outsourcing agreement is not the law 
of the Republic of Serbia. Third, in practice it is insufficiently clear what objective 
that provision seeks to achieve, making it difficult to justify the requirement to a 
service provider. Finally, the connection between that regulatory requirement and 
the protection of insurance service users, as well as any concrete interest of the  

79  The solution adopted by the insurance supervisory authority of the Italy, IVASS, may be regarded as 
an example of the application of the principle of proportionality from the perspective of the protection 
of insurance service users, as it does not permit the outsourcing of risk underwriting activities where 
the service provider would perform such activities entirely autonomously. EIOPA, Peer Review on  
Outsourcing, 36.
80  It appears that, precisely as a consequence of applying the principle of proportionality in the context 
of the protection of insurance service users, particular significance at the European Union level is attac-
hed to the outsourcing of activities relating to risk underwriting and the handling of insurance claims.
This is unsurprising, given that risk underwriting is regarded as one of the most important activities of 
an insurance company, while the handling of insurance claims is considered one of the most critical, if 
not the single most critical, activities performed by insurance companies.
This approach appears entirely justified when account is taken of the fact that outsourcing must not com-
promise the protection of the interests of insurance service users. The protection of insurance service users 
is most visible and most directly exposed in the context of risk underwriting and the handling of insurance 
claims. Consequently, the manner in which these particular activities are outsourced is precisely what 
should remain at the center of supervisory attention, as these are the areas in which the risks associated 
with outsourcing are greatest. See: EIOPA, Final Report on Public Consultation No. 14/017 on Guidelines 
on System of Governance, Guideline 60 – risk underwriting; EIOPA, Peer Review on Outsourcing, 42.
81  Decision on Outsourcing Activities Related to the Information System, Item 18, para. 2, in conjunction 
with Item 19, para. 4.
82  Decision on Outsourcing Activities Related to the Information System, Item 18, para. 13.
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insurance company or the insurance market generally requiring protection, remains 
insufficiently clear.

In seeking examples of good practice for an appropriately balanced treat-
ment of autonomy of will and its restriction, reference may be made to insurance 
contract law Insurance contract law contains a considerable number of mandatory 
and semi-mandatory rules, precisely to the extent that has proven to be both feasible 
and effective in practice.83 Hence, it is our view that the development of contract law 
in the area of outsourcing by insurance companies to third parties should follow a 
similar path – by taking due consideration of the extent to which legal rules in this 
field genuinely secure the protection of insurance service users.

V Conclusion

Outsourcing to third parties represents an inevitable and increasingly 
significant component of the operations of insurance companies, driven by the 
need for greater efficiency, specialization, and adaptation to contemporary tech-
nological developments. However, unlike in other business activities, outsourcing 
in the insurance industry takes place within a highly regulatory environment, the 
central aim of which is the protection of insurance service users. Precisely for this 
reason, outsourcing cannot be viewed solely as a matter of business strategy, it 
must also be considered as a question of legal balance between market flexibility 
and regulatory certainty.

An analysis of the relevant regulatory frameworks of the European Union 
and the Republic of Serbia demonstrates that this balance is achieved principally 
through two instruments: the application of the principle of proportionality and 
significant restrictions of the autonomy of will in contracting with service providers. 
The principle of proportionality plays an important role in calibrating regulatory 
requirements to the nature, scope, and risk profile of outsourced activities, thereby 
enabling more flexible operations without jeopardizing the stability of insurance 
companies.

At the same time, the principle of proportionality finds no application in 
the domain of contractual relations in the strict sense, which are governed almost 
entirely by mandatory rules. This legal solution has resulted in a significant displa-
cement of the principle of autonomy of will and the affirmation of the principle of 
strict contractual formality in outsourcing agreements. The contracting parties are 
subject to obligations regarding the precisely prescribed form and content of the 
contract, restrictions on the freedom to choose a contracting party, and the possi-

83  For a discussion of restrictions on freedom of contract in insurance contract law, Nataša Petrović Tomić, 
„O ograničenoj i usmerenoj slobodi ugovaranja u ugovornom pravu osiguranja: fenomen ’pokoravanja’ 
ugovora o osiguranju“, Annals of the Faculty of Law in Belgrade, No. 1/2020, 100–125.
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bility of supervisory intervention at various stages of the contractual relationship. 
While these restrictions are normatively justified by the protection of insurance 
service users, practice shows that their application frequently results in complex 
negotiation processes, particularly in relationships with large and global service  
providers.

This paper suggests the need for a reconsideration of whether all existing 
mandatory requirements genuinely and directly contribute to the protection 
of insurance service users. In this respect, insurance contract law may serve as a 
model for successfully balancing mandatory rules and autonomy of will, demon-
strating that mandatory norms can be effective when they are clearly targeted and  
proportionate.

In conclusion, the sustainable development of the regulatory framework 
governing outsourcing in insurance companies requires ongoing alignment between 
the interests of insurance service users and the need for insurance companies to 
operate efficiently and competitively. Only such an approach can ensure that out-
sourcing continues to serve as an instrument for enhancing the quality of services 
provided to insurance service users.
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UTICAJ PRIRODNIH KATASTROFA  
NA TRŽIŠTE OSIGURANJA

INFORMATIVNI PRILOG

Apstrakt
Prirodne katastrofe imaju izuzetan uticaj na ljudsku zajednicu, imovinu, 

infrastrukturu i životnu sredinu. Razumevanje potrebe za osiguranjem od posledica 
prirodnih katastrofa ključno je za adekvatno reagovanje na gubitke koje one izazivaju. 

Jedan od ključnih aspekata u ovoj analizi jeste uticaj prirodnih katastrofa 
na tržište osiguranja i strategije upravljanja ovim rizicima. Osiguravajuće kuće su-
očavaju se sa izazovima u proceni dovoljnosti premija, dok se istovremeno nose s 
potrebom za inovacijama u pružanju osiguravajućih pokrića. Ovaj rad istražuje kako 
prirodne katastrofe utiču na tržište osiguranja, kako se razvijaju strategije upravljanja 
rizicima i kakve inovacije se primenjuju u sektoru osiguranja, s posebnim osvrtom 
na parametarsko osiguranje i njegove prednosti i izazove. 

Ključne reči: prirodne katastrofe, parametarsko osiguranje, upravljanje 
rizicima od prirodnih katastrofa.

I Uvod

Katastrofalni događaji, koji su se tradicionalno smatrali relativno retkim po-
javama, globalno postaju sve učestaliji, a njihove posledice sve izraženije. Takvi rizici 
predstavljaju značajan izazov za tržište osiguranja jer njihov nastanak može ugroziti 

1  Stručni saradnik za preuzimanje rizika, „Sava Neživotno osiguranje“ a. d. o. Beograd, imejl: jovana.
spasojevic@sava-osiguranje.rs, ORCID: 0009-0008-3829-7993
Rad primljen: 11.1.2026.
Rad prihvaćen: 1.4.2026.
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finansijsku stabilnost osiguravača. Istovremeno, oni predstavljaju i potencijalnu 
razvojnu priliku za sektor osiguranja, pogotovo u zemljama u razvoju.2 

European Environment Agency definiše prirodne katastrofe kao nasilne, 
iznenadne i destruktivne promene koje se dešavaju u životnoj sredini bez uticaja 
ljudi usled fenomena kao što su poplave, zemljotresi, požari i uragani.3

Elementi od kojih se sastoje najčešće definicije prirodnih katastrofa su:
1. �prirodni uzrok – prirodne katastrofe se događaju zbog prirodnih procesa 

ili fenomena, a ne direktno zbog ljudskih aktivnosti;
2. �štetne posledice – prirodne katastrofe prouzrokuju štete i/ili vrše negativan 

uticaj na ljude, imovinu i/ili životnu sredinu;
3. �iznenadno ili neočekivano – prirodne katastrofe često dolaze iznenada ili 

se brzo razvijaju, što ograničava vreme za uticaj na taj događaj;
4. �raznolikost – prirodne katastrofe mogu biti raznovrsne i uključuju širok 

spektar događaja, od zemljotresa do uragana, suša, poplava, erupcija 
vulkana itd.

Osiguranje predstavlja jedan od ključnih elemenata u ublažavanju finansijskih 
posledica nastalih dejstvom prirodnih fenomena. Tržište osiguranja ima potencijal 
da funkcioniše kao mehanizam finansijske stabilizacije i zaštite, ali istovremeno se 
suočava s brojnim izazovima, od procene rizika i određivanja adekvatne premije, 
do isplate naknade i podizanja svesti o značaju osiguranja. Premija osiguranja 
predstavlja cenu osiguravajuće zaštite i zavisi od procene rizika, učestalosti i in-
tenziteta štetnih događaja. Kod katastrofalnih rizika, premija je naročito značajna 
jer obuhvata troškove reosiguranja i rezervisanja sredstava za potencijalne štete.4  
Istraživanja u ovoj oblasti postoje, ali se većinom fokusiraju na razvijene ekonomije, 
dok je u zemljama u razvoju, kao što je Srbija, stvarni uticaj prirodnih katastrofa na 
tržište osiguranja nedovoljno istražen. Postoji i nedostatak podataka o primeni ino-
vativnih modela osiguranja, kao što je parametarsko osiguranje, koje može značajno 
ubrzati proces isplate štete i smanjiti troškove sprovođenja osiguranja.

II Uticaj prirodnih katastrofa na tržište osiguranja  
i strategije upravljanja rizicima

Još od nastanka čovečanstva, ljudi su se suočavali s mnogim opasnostima 
koje ugrožavaju život i imovinu. Brz razvoj industrije i tehnologije, globalno zagrevanje 

2  Jelena Kočović, Marija Koprivica, „Modeli osiguranja od katastrofalnih rizika i njihova primena u poljo-
privedi“, Novi proizvodi osiguranja, tehnološke inovacije i zaštita korisnika u osiguranju (ur. Nataša Petrović
Tomić), Pravni fakultet Univerziteta u Beogradu, Beograd, 2025, 370.
3  European Environment Agency, Natural catastrophe, dostupno na adresi: https://www.eea.europa.eu/
help/glossary/semide-emwis-thesaurus/natural-catastrophe, 1. 7. 2024.
4  Nataša Petrović Tomić, Osnovi prava osiguranja, Pravni fakultet Univerziteta u Beogradu, Beograd, 2024, 71.
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i povećana upotreba fosilnih goriva, između ostalog, doveli su do pojave osiguranja 
kao načina za preduzimanje mera u suočavanju s katastrofama koje se dešavaju i čiji 
broj i intenzitet svakim danom rastu. Tako je delatnost osiguranja nastala i razvijala 
se s ciljem pokrića šteta koje su obuhvaćene ugovorom o osiguranju, na principu 
prenosa rizika u zamenu za određeni iznos novca. Povećan nivo gasova sa efektom 
staklene bašte u atmosferi izaziva globalno zagrevanje i klimatske promene.5

Prirodne katastrofe umnogome, pored toga što vrše uticaj na ljude, vrše 
uticaj i na tržište osiguranja. Neki od uticaja su: 1. povećavanje ukupnog rizika i 
troškova osiguranja, pogotovo u područjima visokog rizika, 2. prirodne katastrofe 
koje mogu izazvati značajne gubitke osiguravajućih kuća, 3. prirodne katastrofe koje 
podstiču inovacije u osiguranju, kao što su usluge zaštite od prirodnih katastrofa.

Savremeni modeli upravljanja katastrofalnim rizicima zasnivaju se na jav-
no-privatnim partnerstvima, u kojima država obezbeđuje subvencije premija osigu-
ranja i reosiguranja, dok privatni sektor preuzima ulogu u prodaji polisa osiguranja i 
proceni šteta. Taj model omogućava bržu isplatu šteta i smanjuje fiskalni teret države.6

Percepcije o riziku menjaju se posle velikih katastrofalnih događaja, najbolji 
primeri jesu zakoni doneti u SAD (U. S. National Flood Insurance Program (NFIP) i 
California Fair Access to Insurance Requirements (FAIR) Plan).

U. S. National Flood Insurance Program (NFIP) jeste program osiguranja koji 
se odnosi na zaštitu vlasnika nekretnina od rizika poplave. Osnovni cilj NFIP-a jeste 
da pruži zaštitu od poplava, poboljša upravljanje rizika od poplava i razvije mape 
zona opasnosti od poplava. NFIP nudi polise osiguranja od poplava vlasnicima gra-
đevinskih objekata u zajednicama koje učestvuju u programu. Predmeti osiguranja 
po ovim polisama su građevinski objekti i sadržaj unutar građevinskih objekata. Iznos 
premije zavisi od lokacije građevinskog objekta, vrste gradnje, namene građevinskog 
objekta i obima pokrića. 

U područjima koja su označena kao visokorizična, vlada zahteva obavezno 
osiguranje od poplava za vlasnike nekretnina koji su hipotekarno zaduženi kod fe-
deralnih zajmodavaca ili drugih kreditora. To se odnosi na područja koja se nalaze 
u poplavnom riziku prema mapama poplava FEMA-e.7 

Od 1968. godine, Nacionalni program za osiguranje od poplava (NFIP) 
pruža federalno garantovano osiguranje od poplava vlasnicima kuća i poslovnih 
subjekata, sa preko pet miliona aktivnih polisa i pokrićem imovine u vrednosti od 1,2 
biliona dolara do 2015. godine. To čini NFIP najvećim tržištem osiguranja od poplava  

5  Serap Yörübulut, Research of the Effect of Climate Change on Natural Disasters Occurring Between 1970–2023 
in Terms of the Insurance Sector, International Journal of Engineering Research & Development (IJERAD), 
No. 1/2025, 107.
6  Jelena Kočović, Marija Koprivica, Nataša Tešić, „Savremeni modeli upravljanja rizicima prirodnih kata-
strofa“, Novi Ekonomist, br. 23/2018, 8–9.
7  U.S. National Flood Insurance Program (NFIP), 2024, dostupno na: https://www.floodsmart.gov/, 28. 6. 2024.
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u svetu. Međutim, program je kritikovan zbog toga što stimuliše osiguranike da 
ostanu u područjima gde su poplave česte, pravi neprecizne procene rizika, postavlja 
premije koje ne prate rizik, i nema dovoljno podsticaja za sprovođenje smanjenja 
rizika od katastrofa.8

Globalno, poplave su najskuplji prirodni rizik iz aspekta direktnih troškova 
poput onih koji proističu iz štete na građevinskim objektima i sadržajima unutar njih.9

California Fair Access to Insurance Requirements (FAIR) takođe su poznati kao 
planovi za pravičan pristup zahtevima za osiguranje. Tim zakonom osiguravajuće 
kuće koje posluju na teritoriji Kalifornije obavezuju se da će, ukoliko fizičko ili pravno 
lice nije u mogućnosti da pribavi osiguravajuće pokriće na regularnom tržištu osigu-
ranja, pružiti pokriće. Taj način osiguranja se ne smatra primarnim načinom već se 
ovi planovi koriste kao poslednje sredstvo i pružaju osnovna pokrića za predmete 
osiguranja koji se smatraju visokorizičnim ili ih je komplikovano osigurati zbog drugih 
faktora kao što su lokacija, starost predmeta osiguranja ili vrsta gradnje. 

To nije fond koji je osnovala država, što znači da ga poreski obveznici ne 
finansiraju već fond čine svi licencirani osiguravači u Kaliforniji i oni moraju biti 
deo FAIR plana. Preduslov za poslovanje osiguravajućeg društva u Kaliforniji jeste 
članstvo u fondu.10

Kako bi se nosile s gubicima, osiguravajuće kuće u svoje aktuarske modele 
uključile su i klimatske rizike. Nije iznenađujuće da su preciznije aktuarske projek-
cije dovele do rasta premija osiguranja, kao i do povlačenja mnogih kompanija sa 
tržišta podložnih riziku. Mnoge osiguravajuće kuće sada podižu cene na istorijski 
nivo, pri čemu povećanja premija znatno nadmašuju inflaciju. Takođe, neke kom-
panije su odlučile da potpuno napuste područja izložena klimatskim rizicima. Na 
primer, „Allstate“ i „State Farm“ su prestali da izdaju nove polise u Kaliforniji, a u 
Luizijani su osiguravajuće kuće obustavile izdavanje polisa u oblastima podložnim  
uraganima.11

Reosiguravači imaju ključnu ulogu u upravljanju katastrofalnim rizicima, a 
sve češće se koriste i instrumenti tržišta kapitala, poput katastrofalnih obveznica, 
radi dodatne diverzifikacije rizika.12 Vodeće reosiguravajuće kuće razvile su različite 
vrste alata za upravljanje rizicima od prirodnih katastrofa.

Jedan vrsta alata jeste NATHAN (Natural Hazards Edition), koji je razvio 
„Munich Re“. NATHAN nudi izbor rešenja za procenu rizika i usklađenosti za tehničko 

  8  Lars Tjitze de Ruig, et.al „An agent-based model for evaluating reforms of the National Flood Insurance 
Program: A benchmarked model applied to Jamaica Bay, NYC“, Risk analysis, No. 2/2022, 406. 
  9  Samuel Rufat, Peter J. Robinson, Wouter J. W. Botzen. „Insights into the complementarity of natural 
disaster insurance purhases and risk reduction behavior“, Risk Analysis, No. 1/2023, 141.
10  U.S. National Flood Insurance Program (NFIP), 2024, https://www.floodsmart.gov/, 12. 7. 2024.
11  Mark Nevitt i Michael Pappas, Climate risk, insurance retreat, and state response, Georgia Law Review, 
No. 4/2024, 1616-1617.
12  J. Kočović, M. Korpivica, N. Tešić, 10.
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osiguranje, zaštitu podataka, investicione odluke i analizu klimatskih promena. Taj 
alat omogućava izbor između tri različita segmenta upravljanja rizicima od prirodnih 
katastrofa: 1. Natural Hazards Edition za generisanje procena na osnovu podataka o 
prošlim događajima, 2. Climate Change Edition za procene vezane za budućnost na 
osnovu modela klimatskih promena, ili 3. Wildfire HD Edition sa većom rezolucijom 
kako bi se bolje razrešila zona šumske urbane interakcije (WUI) – ključna zona za 
lokacije visokog rizika i visoke vrednosti.13

„Swiss Re“ razvio je alat pod nazivom NatCat. NatCat je zasnovan na ocenji-
vanju rizika kombinovanjem opasnosti, gubitka, izloženosti sa odabranim pozadin-
skim mapama i satelitskim snimcima. Neki od podataka sadržani u tom alatu jesu 
i informacije o klimatskim promenama, uticaju katastrofalnih događaja i gustini 
naseljenosti.14

III Reagovanje osiguravajućih društava na katastrofalne rizike

Osiguravajuće kuće suočene su sa izazovom procene rizika i određivanja 
dovoljnosti premija u okruženju gde su prirodne katastrofe neizbežan rizik. Mnoge 
osiguravajuće kuće razvijaju inovativne usluge osiguranja, kao što su parametarska 
osiguranja, koja omogućavaju brže isplate odštete nakon katastrofa. 

Parametarsko (indeksno) osiguranje predstavlja savremeni oblik osiguranja 
kod kog isplata naknade nije direktno vezana za stvarni nastanak materijalne štete. 
Umesto toga, isplata se aktivira kada određeni unapred definisani pokazatelj dostigne 
ili pređe zadati prag. Taj tip osiguranja najčešće se primenjuje u poljoprivredi, po-
gotovo za zaštitu useva, i namenjen je pre svega stanovništvu s nižim prihodima.15

Suštinski, parametarska osiguranja (osiguranja na bazi indeksa) zasnivaju 
se na verovatnoći da se desi unapred definisan događaj umesto nadoknađivanja 
stvarnog gubitka.16 Kako bi se bolje razumeo koncept parametarskog osiguranja, u 
nastavku su date ključne razlike između parametarskog i tradicionalnog osiguranja:17

1. �za razliku od tradicionalnog osiguranja koje nadoknađuje stvarne gubitke, 
parametarsko pokriva štetu prema unapred definisanim parametrima;

13  Jonathan Meager, Managing evolving risk with future-forward technology, „Munich Re“, dostupno na 
adresi: https://www.munichre.com/en/solutions/for-industry-clients/risk-suite-old.html, 15. 7. 2024.
14  „Swiss Re“, CatNet, dostupno na adresi: https://www.swissre.com/reinsurance/property-and-casualty/
solutions/property-solutions/catnet.html, 15. 7. 2024.
15  Marija Koprivica, Jelena Kočović, Drago Cvijanović, „A model for determining premium rates in in-
dex-based crop insurance“, Economics of Agriculture, No. 2/2024, 398.
16  Ole Ohlmeyer, et. al., What is parametric insurance?, „Swiss Re“, dostupno na adresi: https://corporate-
solutions.swissre.com/insights/knowledge/what_is_parametric_insurance.html, 15. 7. 2024.
17  Andrea Đurović, „Implementacija nove tehnologije u osiguranju na primeru parametarskog osigura-
nja“, Zbornik radova sa onlajn konferencije Udruženja pravnika u privredi Srbije i časopisa Pravo i privreda, 
2021, 113–114.
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2. �parametarsko osiguranje utvrđuje rizik koristeći unapred definisane 
parametre isplate i definisano ograničenje;

3. �ugovor o osiguranju, pogotovo u Severnoj Americi, najčešće se zaključuje 
kao jednogodišnji ugovor, dok se ugovor o parametarskom osiguranju 
može zaključiti kao jednogodišnji ili višegodišnji ugovor;

4. �tradicionalni ugovori o osiguranju koncipirani su prema već standardi-
zovanim formama, dok se kod ugovora o parametarskom osiguranju vrši 
prilagođavanje s jedinstvenim indeksom i odredbama o isplati, zasnovano 
na specifičnim potrebama svakog osiguranika;

5. �tradicionalni ugovor o osiguranju podrazumeva naknadu štete izazvane 
stvarnim gubitkom ili štetom od nastupanja osiguranog događaja, dok 
naknadu kod parametarskog osiguranja pokreće događaj koji prelazi 
parametarski prag (npr. zemljotres minimalne jačine 6,5 rihtera u odre-
đenom geografskom području);

6. �procena stvarnih gubitaka kod tradicionalnog ugovora o osiguranju može 
biti složena i dugotrajna (često traje mesecima, čak i godinama), dok je 
isplata kod parametarskog osiguranja mnogo brža.

Neke prednosti parametarskog osiguranja su sledeće:18

1. �Fleksibilnost i jednostavnost u oblikovanju usluga i prilagođavanju riziku. 
Ta vrsta osiguranja može biti uobličena za grupu pojedinačnih osigu-
ranika, ali i prilagođena za svakog velikog klijenta ili grupu rizika jer se 
model zasniva na analizi učestalosti statistički dovoljnog broja događaja 
pokrivenih šteta. 

2. �Smanjenje informacijskih prepreka. Pošto se isplata u parametarskom 
osiguranju vrši na osnovu objektivnog nastanka unapred definisanog 
gubitka, osiguravač ne mora da prati ponašanje osiguranika tokom pe-
rioda pokrića. Isplata je unapred određena i osiguranik nema ekonomski 
motiv da menja ishod štete. 

3. �Isplate u parametarskom osiguranju mogu biti izvršene brzo nakon što 
je potvrđen osigurani slučaj. Taj način isplate štete može učiniti parame-
tarsko osiguranje privlačnim širokom spektru osiguranika, uključujući i 
korporativne klijente.

4. �Troškovi sprovođenja osiguranja su niži kod parametarskog osiguranja, 
budući da parametarsko osiguranje ne zahteva procenu rizika svakog 
osiguranika niti istraživanje šteta. 

Upravljanje katastrofalnim rizicima može se zasnivati na ex post pristupu, 
koji podrazumeva saniranje posledica putem državne pomoći i zaduživanja, ili 
na ex ante pristupu, koji uključuje osiguranje i preventivne mere. Ex ante pristup  

18  Xiao Lin, Jean Kwon, „Application of Parametric Insurance in Principle/Regulation-Compliant and 
Innovative Ways“, Risk Management & Insurance Review, No. 2/2020, 9–11.
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omogućava bržu i pravedniju raspodelu tereta i smanjuje potrebu za angažovanjem 
javnih sredstava.19

Primeri parametarskog osiguranja u zemljama u razvoju uključuju CCRIF 
(Karibi), ARC (Afrika) i PCRAFI (Pacifik). CCRIF od 2007. godine pruža zaštitu od uragana 
i zemljotresa, a kasnije i od padavina, dok slični modeli na Pacifiku i u Africi funkci-
onišu uz podršku međunarodnih donatora. Ti fondovi obezbeđuju brzu i povoljnu 
finansijsku pomoć, smanjujući zavisnost od humanitarne pomoći i jačajući otpornost 
na katastrofe. Parametarsko osiguranje najčešće se koristi za pokrivanje rizika poput 
uragana, poplava, zemljotresa ili suše, naročito tamo gde je procena stvarnih gubi-
taka složena ili skupa, ili u područjima sa ograničenim podacima i infrastrukturom.

Jedna od finansijskih organizacija koja afirmiše parametarsko osiguranje jeste 
World Bank u okviru programa Disaster Risk Financing and Insurance Program (DRFIP). 
Kroz inovativni mehanizam osiguranja, brze isplate pomažu zemljama članicama da 
finansiraju svoje početne odgovore na katastrofe, ublažavajući kratkoročne proble-
me s gotovinskim tokom koje trpe ekonomije u razvoju nakon velikih katastrofa, te 
pomažući zemljama članicama da održe osnovne funkcije vlade nakon katastrofal-
nog događaja. Isplativost usluga povećava se kroz grupisanje rizika između zemalja 
članica kako bi se optimizovao njihov pristup deljenim rezervama i diverzifikovana 
pokrivenost na međunarodnom tržištu reosiguranja.20

Kao što je prethodno napomenuto, „Munich Re“ i „Swiss Re“, pored vrsta alata 
koje se tiču upravljanje rizicima od katastrofa, uključuju i parametarsko osiguranje.

Da bi parametarsko osiguranje imalo primenu, osiguravači moraju posedo-
vati specijalizovane vrste alate za kontinuiranu analizu i modelovanje katastrofalnih 
rizika, sve u cilju određivanja parametara, sume osiguranja i premije, u zavisnosti od 
rizika, ranjivosti, verovatnoće pojave, osiguranih područja, aktivnosti itd. Uvođenje 
parametarskog osiguranja može se sagledati kroz dva faktora. Prvi faktor se odnosi 
na potencijalnog kupca parametarskog osiguranja koji npr. u poljoprivredi može 
brže sagledati posledice odluke da kupi ili ne kupi proizvod. Dužina perioda pokrića 
veoma je važna i za kupca i za ponuđača proizvoda. Obe strane su zainteresovane 
da formiraju rezerve koje omogućavaju pokriće značajnih šteta.21

Još jedan uobičajeni oblik reosiguravajućeg pokrića za štete nastale kao 
posledica prirodnih katastrofa jesu pokrića koja se obezbeđuju kroz Nat Cat XL (Na-
tural catastrophe excess-of-loss) ugovore i Aggregate Stop Loss ugovore.22

19  Jelena Kočović, Tatjana Rakonjac-Antić, Marija Koprivica, „Rizik pandemije – pretnja ili šansa za delatnost 
osiguranja?“, Tokovi osiguranja, br. 2/2020, 14.
20  Claudia Herrera, Risk insurance builds climate and disaster seilence in Central America and the Caribbe-
an, World Bank group, 2022, dostupno na adresi: https://www.worldbank.org/en/results/2022/04/21/
risk-insurance-builds-climate-and-disaster-resilience-in-central-america-and-the-caribbean, 17. 7. 2024.
21  Nicoleta Radu i Felicia Alexandru, Parametric Insurance-A Possible and Necessary Solution to Insure the 
Earthquake Risk of Romania, Risks, 2022, 13–14.
22  Jelena V. Doganjić, Marija V. Paunović, „Upravljanje rizicima od prirodnih katastrofa“, Tokovi osiguranja, 
br. 3/2021, 49.
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IV Prirodne katastrofe u Srbiji i njihov uticaj  
na tržište osiguranja 

Najčešći oblici prirodnih katastrofa u Srbiji jesu poplave, zemljotresi i požari, 
te stoga osiguranje imovine obuhvata zaštitu od rizika koji ugrožavaju materijalna 
dobra, kao što su poplave, požari i zemljotresi, dok osiguranje lica štiti osiguranika 
od rizika vezanih za život i zdravlje. U kontekstu prirodnih katastrofa, osiguranje 
imovine ima ključnu ulogu u smanjenju negativnih ekonomskih posledica.23

Poplave, kao jedan od najčešćih oblika ekstremnih vremenskih nepogoda, 
redovno pogađaju teritoriju Republike Srbije. Nakon katastrofalnih poplava u maju 
2014. godine, u stručnoj i opštoj javnosti sve češće se koristi termin „bujične poplave“ 
za označavanje pojava koje nastaju na manjim vodotokovima bujičnog karaktera.

U poslednjim godinama, poplave su najčešće proglašavane u opštinama 
smeštenim u brdskim i planinskim područjima. Zbog toga su najčešće imale karakter 
bujičnih poplava, koje se odlikuju naglim nastankom, kratkim trajanjem i velikim 
količinama nanosa vode. Očekuje se da će se ti problemi dodatno intenzivirati usled 
promena u obrascima padavina izazvanih klimatskim promenama, starenja komu-
nalne infrastrukture, kao i stalnog urbanog širenja, pri čemu nepropusne površine 
sve više zamenjuju prirodne propusne terene i sisteme drenaže.24

Na sajtu UNDRR-ovog DesInventar-a može se pronaći baza podataka koja sadrži 
sve katastrofalne događaje u Srbiji i njihove posledice od 1980. godine do 2023. godine.

Grafikon 1

23  Nataša Petrović Tomić, Osnovi prava osiguranja, Beograd, Pravni fakultet Univerziteta u Beogradu, 2024, 89.
24  Aleksandar Drobnjak, Ratko Ristić i Nada Dragović, The Role and Significance of Operational Flood Defense 
Plans on the Waters Second-Order in Republic of Serbia, Water, Aug 2024, 2.

Izvor: �UNDRR, dostupno na adresi:  
https://www.desinventar.net/,  
pristupljeno 22. 7. 2024.
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Na Grafikonu 1 prikazano je delovanje prirodnih katastrofa na stambeni 
prostor u Srbiji u periodu od 1980. do 2023. godine. U najvećem procentu do ošte-
ćenja ili uništenja stambenog prostora u Srbiji došlo je usled poplava (59%), zatim 
dejstvom zemljotresa (14%), grȁda (11%), eksplozije (5%), snežne oluje (2%), oluje 
(1%), bujice (1%), požara (1%) i ostalog (2%).

1. Uticaj poplava kao najučestalijeg prirodnog rizika  
na tržište osiguranja u Srbiji

Kao što je prethodno analizirano, najčešća oštećenja na imovini javljaju se 
usled poplava. U Srbiji je u poslednjih 10 godina registrovano više štetnih događaja koje 
su izazvale poplave i koji su imale veliki uticaj na ekonomiju, ljude i životnu sredinu. 
Jedan od tih događaja desio se u maju 2014. godine i imao je uticaj na skoro čitavu 
teritoriju Srbije. Prema podacima sa DesInventar-a, štete koje su se dogodile na 
imovini u toj godini zauzimaju najveće razmere od 1980. godine.

Ukupna šteta nastala u 24 opštine koje su najviše pogođene tokom po-
plava iznosi milijardu i petsto dvadeset pet miliona evra, od čega 885 miliona evra 
(57% ukupnih šteta) predstavljaju štete na materijalnim dobrima, dok ostatak od 
640 miliona evra (49% od ukupnog iznosa) čine štete u proizvodnji. Ako se u obzir 
uzmu i ostale pogođene opštine, ukupan iznos šteta i efekti poplava se penju na 
1,7 milijardi evra. Pokazalo se da je ukupna šteta od poplava uglavnom koncentri-
sana u proizvodnim aktivnostima (milijardu i sedamdeset miliona evra i 70% ukup-
ne štete), u uslugama socijalne zaštite (242 miliona evra i 16%) i u infrastrukturi  
(192 miliona evra i 12%); stoga, uticaj poplava je bio najveći u oblasti proizvodnje i 
pristupa socijalnim uslugama, u odnosu na razaranje koje je pretrpela infrastruktura 
različitih oblika. U pogledu pojedinačnih sektora ekonomske i socijalne aktivnosti, naj-
pogođeniji sektori bili su rudarstvo i energetika (494 miliona evra i 32% ukupnih šteta i 
gubitaka), posle čega sledi stanovanje (231 milion evra i 15%), poljoprivreda (228 miliona 
evra i 15%), trgovina (225 miliona evra i 15%) te saobraćaj (167 miliona evra i 11%).25

Od ukupnog broja šteta koje su se desile usled poplava podneto je 3299 
zahteva za naknadu štete u iznosu od 38,8 miliona evra, koji se uglavnom odnose 
na osiguranje imovine od požara i nekih drugih opasnosti, ostala osiguranja imovine 
i na auto-kasko osiguranje. Porast prijavljenih šteta tokom poplava 2014. godine 
doveo je i do negativnog odnosa između premije i prijavljenih šteta, što je, nadalje, 
uticalo na ostvarene rezultate poslovanja jer je ukupna premija za osiguranje rizika 
od poplave iznosila 5,4 miliona evra.26

25  UN Serbia, World Bank Group, EU, „Poplave u Srbiji 2014“, 2014, dostupno na adresi: https://www.
obnova.gov.rs/uploads/useruploads/Documents/Izvestaj-o-proceni-potreba-za-oporavak-i-obnovu-po-
sledica-poplava.pdf, 10. 8. 2024, 4.
26  Milan B. Cerović, „Rezultati osiguranja u Republici Srbiji u 2014. godini“, Tokovi osiguranja, br. 3/2015, 24.
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Poređenja radi, u izveštaju NBS o rešenim štetama, u poslovima osiguranja 
na kraju IV kvartala 2014. godine ukupno je isplaćeno 27.707.550.000 RSD, dok je 
po vrstama osiguranja iste te godine a po osiguranju imovine od požara i drugih 
opasnosti (0801 – osiguranje od požara i drugih opasnosti izvan industrije i zanatstva 
i 0802 – osiguranje od požara i drugih opasnosti u industriji i zanatstvu) isplaćeno 
1.891.296.000 RSD. Procentualno posmatrano, udeo isplaćenih šteta po linijama 0801 
i 0802 u ukupnom iznosu doseže 6,82%, od čega je 38,8 miliona evra isplaćeno na 
ime šteta koje su se dogodile tokom poplava 2014. godine. 

S obzirom na to da je nastala ogromna šteta koja je u minimalnom delu bila 
pokrivena iz osiguranja, država je preduzela određene aktivnosti kako bi smanjila 
štetne razmere. Republika Srbija je zatražila i prihvatila pomoć međunarodnih or-
ganizacija, poput Evropske unije i drugih država, u vidu finansijske pomoći, opreme 
i stručnog osoblja za hitne intervencije.

Republika Srbija je nakon poplava pružala finansijsku pomoć i subvencije 
za obnovu oštećenih domaćinstava, infrastrukture i privrednih objekata.

Jedan od predloga za unapređenje upravljanja rizicima od prirodnih kata-
strofa jeste razvoj specijalizovanih vrsta alata, po uzoru na vodeće reosiguravajuće 
kuće, kao što su NATHAN i NatCat. Te vrste alata omogućavaju simulaciju potencijalnih 
šteta izazvanih prirodnim katastrofama, što doprinosi kvalitetnijem preuzimanju 
rizika, unapređenju usluge koju osiguravači pružaju osiguranicima, kao i efikasnijem 
donošenju odluka unutar osiguravajućih društava.

Neizostavan je i razvoja parametarskog osiguranja koji bi uticao na smanje-
nje troškova osiguravača i vremena procene štete pri nastupanju štetnog događaja. 
Ukoliko bismo posmatrali fiktivni scenario u kom je osiguranik osigurao svoju imo-
vinu od rizika poplave na osnovu prethodnog definisanog parametra – nivoa reke, 
prethodno definisani štetni događaj je nastupio i nivo reke je premašio 3 m, u tom 
slučaju biće isplaćena unapred ugovorena suma osiguranja. Dakle, parametarsko 
osiguranje nije u korelaciji sa stvarnim štetama već je zasnovano na unapred defi-
nisanim parametrima (indeksima) koji se odnose na konkretne događaje.

V Zaključak

Prirodne katastrofe predstavljaju kompleksan izazov kako za društvo tako i 
za tržište osiguranja. Posledice koje ostavljaju prirodne katastrofe zahtevaju efikasne 
strategije upravljanja rizicima i inovacije u sektoru osiguranja. Parametarsko osigu-
ranje se ističe kao važan alat u pružanju bržih i efikasnijih odgovora na katastrofalne 
događaje, dok su inovativne tehnologije kao što su NATHAN i NatCat ključne za 
unapređenje procene rizika i upravljanja katastrofama.

S obzirom na sve veću učestalost i intenzitet prirodnih katastrofa, kontinu-
irana edukacija, unapređenje zakonskih okvira i međunarodna saradnja neophodni 
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su za smanjenje štetnih posledica i poboljšanje otpornosti zajednica. Razvijanje  
i primena inovativnih rešenja u sektoru osiguranja može značajno doprineti smanjenju 
negativnih efekata prirodnih katastrofa. Istraživanja i inovacije treba kontinuirano 
razvijati kako bi se osigurala održivost tržišta osiguranja u svetlu klimatskih promena 
i rastućih rizika od prirodnih katastrofa. Treba uzeti u razmatranje i promovisanje 
parametarskog osiguranja, sve radi brže isplate štete, kao i međunarodnu saradnju 
i primenu savremenih tehnologija za procenu rizika.
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I Introduction

Catastrophic events, traditionally considered relatively rare occurrences, are 
becoming increasingly frequent on a global scale, with their consequences growing 
more severe. Such risks represent a significant challenge for the insurance market, 
as their occurrence may threaten the financial stability of insurers. At the same time, 
they also represent a potential development opportunity for the insurance sector, 
particularly in developing countries.2 

The European Environment Agency defines natural disasters as violent, sudden, 
and destructive changes occurring in the environment without human influence, 
resulting from phenomena such as floods, earthquakes, wildfires, and hurricanes.3

The elements that most commonly comprise definitions of natural disasters are:
1. �natural cause – natural disasters occur as a result of natural processes 

or phenomena, rather than being directly caused by human activities;
2. �loss and damage – natural disasters result in damage and/or negatively 

affect people, property, and/or the environment;
3. �sudden or unexpected occurrence – natural disasters often occur sud-

denly or develop rapidly, which limits the time available to respond to 
or influence the event;

4. �diversity – natural disasters can be highly diverse and include a wide 
range of events such as earthquakes, hurricanes, droughts, floods, and 
volcanic eruptions.

Insurance represents one of the key elements in mitigating the financial 
consequences arising from the effects of natural phenomena. The insurance market 
has the potential to function as a mechanism of financial stabilization and protection, 
however, it also faces numerous challenges, ranging from risk assessment and the 
determination of adequate premiums to claims settlement and raising awareness of 
the importance of insurance. The insurance premium represents the price of insurance 
protection and depends on risk assessment, as well as the frequency and intensity of 
loss events. In the case of catastrophic risks, the premium is particularly significant, as 
it includes the costs of reinsurance and the allocation of funds for potential losses.4  
Research in this field exists, but it is predominantly focused on developed economies, 
while in developing countries such as Serbia, the actual impact of natural disasters on 
the insurance market remains insufficiently explored. There is also a lack of data on 

2  Jelena Kočović, Marija Koprivica, „Modeli osiguranja od katastrofalnih rizika i njihova primena u poljo-
privedi“, Novi proizvodi osiguranja, tehnološke inovacije i zaštita korisnika u osiguranju (ed. Nataša Petrović
Tomić), Pravni fakultet Univerziteta u Beogradu, Beograd, 2025, 370.
3  European Environment Agency, Natural catastrophe, available at: https://www.eea.europa.eu/help/
glossary/semide-emwis-thesaurus/natural-catastrophe, 1.6.2024.
4  Nataša Petrović Tomić, Osnovi prava osiguranja, Beograd, Pravni fakultet Univerziteta u Beogradu, 2024, 71.
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the implementation of innovative insurance models, such as parametric insurance, 
which can significantly accelerate the claims settlement process and reduce the 
costs of insurance administration.

II The Impact of Natural Disasters on the Insurance Market  
and Risk Management Strategies

Throughout human history, people have faced numerous dangers threa-
tening life and property. The rapid development of industry and technology, global 
warming, and the increased use of fossil fuels, among other factors, have led to 
the emergence of insurance as a means of mitigating the effects of disasters, the 
frequency and intensity of which continue to grow. In this context, the insurance 
industry was established and has evolved with the goal of covering damages outlined 
in the insurance contract, based on the principle of risk transfer in exchange for a 
specified monetary amount. The increased concentration of greenhouse gases in 
the atmosphere is driving global warming and climate change.5

Natural disasters significantly affect not only people but also the insurance 
market. Some of the impacts include: 1. the increase in overall risk and insurance 
costs, especially in high-risk areas, 2. natural disasters that may cause substantial 
losses for insurance companies, 3. natural disasters that stimulate innovation in 
insurance, such as disaster protection services.

Modern models of managing catastrophic risks are based on public-pri-
vate partnerships, in which the government provides subsidies for insurance and 
reinsurance premiums, while the private sector assumes a role in selling insurance 
policies and assessing damages. This model enables faster claims settlements and 
reduces the fiscal burden on the government.6

Perceptions of risk change after major catastrophic events, with the best 
examples being the laws enacted in the United States (U. S. National Flood Insurance 
Program (NFIP) and California Fair Access to Insurance Requirements (FAIR) Plan).

U. S. National Flood Insurance Program (NFIP) is an insurance program that 
provides protection to property owners from the risk of flooding. The primary goal 
of the NFIP is to provide flood protection, improve flood risk management, and 
develop flood hazard zone maps. The NFIP offers flood insurance policies to owners 
of buildings in communities participating in the program. The items covered by 
these policies include buildings and the contents within the buildings. The premium  

5  Serap Yörübulut, Research of the Effect of Climate Change on Natural Disasters Occurring Between 1970–2023 
in Terms of the Insurance Sector, International Journal of Engineering Research & Development (IJERAD), 
No. 1/2025, 107.
6  Jelena Kočović, Marija Koprivica, Nataša Tešić, „Savremeni modeli upravljanja rizicima prirodnih kata-
strofa“, Novi Ekonomist, No. 23/2018, 8–9.
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amount depends on the location of the building, the type of construction, the pur-
pose of the building, and the extent of coverage. 

In areas designated as high-risk, the government requires mandatory flood 
insurance for property owners who have a mortgage with federal lenders or other 
creditors. This applies to areas that are identified as flood-prone according to FEMA’s 
flood maps.7 

Since 1968, the National Flood Insurance Program (NFIP) has provided fe-
derally guaranteed flood insurance to homeowners and businesses, with over five 
million active policies and property coverage valued at $1.2 trillion by 2015. This 
makes NFIP the largest flood insurance market in the world. However, the program 
has been criticized for encouraging policyholders to remain in areas prone to fre-
quent flooding, making inaccurate risk assessments, setting premiums that do not 
reflect the actual risk, and lacking sufficient incentives for implementing disaster 
risk reduction measures.8

Globally, floods are the most costly natural risk in terms of direct costs, such 
as those arising from damage to buildings and their contents.9

California Fair Access to Insurance Requirements (FAIR) are also known as 
plans for fair access to insurance coverage. Under this law, insurance companies 
operating in California are required to provide coverage if an individual or legal 
entity is unable to obtain insurance coverage through the regular insurance market. 
This type of insurance is not considered the primary method; rather, these plans are 
used as a last resort and provide basic coverage for insurance subjects considered 
high-risk or difficult to insure due to factors such as location, age of the property, 
or type of construction. 

This is not a fund established by the state, meaning it is not funded by ta-
xpayers. Instead, the fund is comprised of all licensed insurers in California, and they 
are required to be part of the FAIR plan. A prerequisite for operating an insurance 
company in California is membership in the fund.10

In order to manage losses, insurance companies have incorporated climate 
risks into their actuarial models. It is not surprising that more accurate actuarial 
projections have led to increased insurance premiums, as well as the withdrawal of 
many companies from high-risk markets. Many insurers are now raising prices to hi-
storical levels, with premium increases significantly surpassing inflation. Additionally, 
some companies have decided to completely exit areas exposed to climate risks. For 

  7  U.S. National Flood Insurance Program (NFIP), 2024, available at: https://www.floodsmart.gov/, 28.6.2024.
  8  Lars Tjitze de Ruig, et. al., „An agent-based model for evaluating reforms of the National Flood Insurance 
Program: A benchmarked model applied to Jamaica Bay, NYC“, Risk analysis, No. 2/2022, 406. 
  9  Samuel Rufat, Peter J. Robinson, Wouter J. W. Botzen. „Insights into the complementarity of natural 
disaster insurance purhases and risk reduction behavior“, Risk Analysis, No. 1/2023, 141.
10  U.S. National Flood Insurance Program (NFIP),2024, https://www.floodsmart.gov/, 12.7.2024.
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example, „Allstate“ and „State Farm“ have stopped issuing new policies in California, 
and in Louisiana, insurers have halted policy issuance in hurricane-prone areas.11

Reinsurers play a key role in managing catastrophic risks, and increasingly, 
capital market instruments such as catastrophe bonds are being used for additional 
risk diversification.12 Leading reinsurers have developed various tools for managing 
natural disaster risks.

One such tool is NATHAN (Natural Hazards Edition), developed by Munich Re. 
NATHAN offers a selection of solutions for risk assessment and compliance in technical 
insurance, data protection, investment decisions, and climate change analysis. The 
tool provides users with the option to choose from three different segments of natural 
disaster risk management: 1. The Natural Hazards Edition for generating assessments 
based on data from past events, 2. The Climate Change Edition for projections related 
to the future based on climate change models, or 3. The Wildfire HD Edition, offering 
higher resolution to better resolve the Wildland-Urban Interface (WUI) - a key area 
for high-risk and high-value locations.13

„Swiss Re“ has developed a tool called NatCat. NatCat is based on risk as-
sessment by combining hazard, loss, exposure with selected background maps and 
satellite imagery. Some of the data included in this tool are information on climate 
change, the impact of catastrophic events, and population density.14

III The Response of Insurers to Catastrophic Risks

Insurers are faced with the challenge of risk assessment and determining the 
adequacy of premiums in an environment where natural disasters are an inevitable 
risk. Many insurers are developing innovative insurance services, such as parametric 
insurance, which enable faster claims payouts after catastrophic events. 

Parametric (index-based) insurance is a modern form of insurance where 
the compensation payout is not directly linked to the actual occurrence of material 
damage. Instead, the payout is triggered when a predefined indicator reaches or 
exceeds a specified threshold. This type of insurance is most commonly applied in 
agriculture, especially for crop protection, and is primarily intended for populations 
with lower incomes.15

11  Mark Nevitt, Michael Pappas, "Climate risk, insurance retreat, and state response", Georgia Law Review, 
No. 4/2024, 1616-1617.
12  Jelena Kočović, Marija Koprivica, Nataša Tešić, „Savremeni modeli upravljanja rizicima prirodnih kata-
strofa“, Novi ekonomist, No. 23/2018, 10.
13  Jonathan Meager, Managing evolving risk with future-forward technology, „Munich Re“, available at: 
https://www.munichre.com/en/solutions/for-industry-clients/risk-suite-old.html, 15.7.2024.
14  „Swiss Re“, CatNet, available at: https://www.swissre.com/reinsurance/property-and-casualty/solutions/
property-solutions/catnet.html, 15.7.2024. 
15  Marija Koprivica, Jelena Kočović, Drago Cvijanović, „A model for determining premium rates in in-
dex-based crop insurance“, Economics of Agriculture, No. 2/2024, 398.
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Essentially, parametric insurance (index-based insurance) is based on the 
probability of a predefined event occurring, rather than compensating for the actual 
loss. To better understand the concept of parametric insurance, the key differences 
between parametric and traditional insurance are presented below:16

1. �in contrast to traditional insurance, which compensates for actual losses, 
parametric insurance covers damage based on predefined parameters;

2. �parametric insurance determines risk using predefined payout parameters 
and a specified limit;

3. �an insurance policy, especially in North America, is typically concluded as 
a one-year policy, while a parametric insurance policy can be concluded 
as either a one-year or multi-year policy;

4. �traditional insurance policies are structured according to pre-standar-
dized forms, while parametric insurance policies are customized with 
a unique index and payout provisions, based on the specific needs of 
each policyholder;

5. �a traditional insurance policy involves compensation for damage caused 
by an actual loss or harm resulting from the occurrence of the insured 
event, while compensation under parametric insurance is triggered by 
an event exceeding the parametric threshold (e.g., an earthquake of at 
least magnitude 6.5 on the Richter scale in a specific geographical area);

6. �the assessment of actual losses in a traditional insurance policy can be 
complex and time-consuming (often taking months or even years), while 
payouts under parametric insurance are much faster.

The following are some of the advantages of parametric insurance:17

1. �Flexibility and simplicity in shaping services and tailoring them to specific 
risks. This type of insurance can be designed for a group of individual 
policyholders, as well as customized for large clients or risk groups, as the 
model is based on the analysis of the frequency of a statistically sufficient 
number of events covered by the insurance. 

2. �Reduction of informational barriers. Since payouts in parametric insurance 
are based on the objective occurrence of a predefined loss, the insurer 
does not need to monitor the behavior of the policyholder during the 
coverage period. The payout is predetermined, and the policyholder has 
no economic incentive to alter the outcome of the claim. 

3. �Payouts in parametric insurance can be made quickly once the insu-
red event is confirmed. This method of claims settlement can make  

16  Andrea Đurović, „Implementacija nove tehnologije u osiguranju na primeru parametarskog osigura-
nja“, Zbornik radova sa onlajn konferencije Udruženja pravnika u privredi Srbije i časopisa Pravo i privreda, 
2021, 113–114.
17  Xiao Lin, Jean Kwon, „Application of Parametric Insurance in Principle/Regulation-Compliant and 
Innovative Ways“, Risk Management & Insurance Review, No. 2/2020, 9–11.
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parametric insurance attractive to a wide range of policyholders, including 
corporate clients.

4. �The implementation costs of parametric insurance are lower, as parametric 
insurance does not require the assessment of each policyholder’s risk or 
the investigation of damages. 

Disaster risk management can be based on an ex post approach, which in-
volves addressing the consequences through state aid and borrowing, or an ex ante 
approach, which includes insurance and preventive measures. The ex ante approach 
allows for a faster and fairer distribution of the burden and reduces the need for the 
engagement of public funds.18

Examples of parametric insurance in developing countries include CCRIF 
(Caribbean), ARC (Africa), and PCRAFI (Pacific). Since 2007, CCRIF has provided pro-
tection against hurricanes and earthquakes, and later, against rainfall, while similar 
models in the Pacific and Africa operate with the support of international donors. 
These funds provide rapid and cost-effective financial assistance, reducing depen-
dence on humanitarian aid and enhancing disaster resilience. Parametric insurance 
is most commonly used to cover risks such as hurricanes, floods, earthquakes, or 
droughts, particularly in areas where assessing actual losses is complex or expensive, 
or in regions with limited data and infrastructure.

One of the financial organizations promoting parametric insurance is the 
World Bank through its Disaster Risk Financing and Insurance Program (DRFIP). Thro-
ugh this innovative insurance mechanism, rapid payouts assist member countries 
in financing their initial responses to disasters, alleviating short-term cash flow 
problems that developing economies face after major catastrophes, and helping 
member countries maintain basic government functions following a catastrophic 
event. The cost-effectiveness of the services is increased through risk pooling among 
member countries to optimize their access to shared reserves and diversify coverage 
on the international reinsurance market.19

As previously mentioned, both „Munich Re“ and „Swiss Re“, in addition to the 
types of tools related to disaster risk management, also include parametric insurance.

For parametric insurance to be applied, insurers must possess specialized 
tools for continuous analysis and modeling of catastrophic risks, with the goal of 
determining parameters, coverage amounts, and premiums, depending on risk, 
vulnerability, probability of occurrence, insured areas, activities, etc. The introduction 
of parametric insurance can be viewed through two factors. The first factor concerns 

18  Jelena Kočović, Tatjana Rakonjac-Antić, Marija Koprivica, „Rizik pandemije – pretnja ili šansa za delatnost 
osiguranja?“, Tokovi osiguranja, No. 2/2020, 14.
19  Claudia Herrera, Risk insurance builds climate and disaster seilence in Central America and the Caribbean, 
World Bank group, 2022, available at: https://www.worldbank.org/en/results/2022/04/21/risk-insuran-
ce-builds-climate-and-disaster-resilience-in-central-america-and-the-caribbean, 17.7.2024.
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the potential buyer of parametric insurance, who, for example, in agriculture, can 
more quickly assess the consequences of the decision to purchase or not purchase 
the product. The duration of the coverage period is very important for both the 
buyer and the product provider. Both parties are interested in forming reserves that 
enable coverage of significant losses.20

Another common form of reinsurance coverage for damages resulting 
from natural disasters is coverage provided through Nat Cat XL (Natural Catastrophe 
Excess-of-Loss) contracts and Aggregate Stop Loss treaty.21

IV Natural Disasters in Serbia and Their Impact  
on the Insurance Market

The most common types of natural disasters in Serbia are floods, eart-
hquakes, and fires. Therefore, property insurance covers protection against risks 
that threaten material assets, such as floods, fires, and earthquakes, while personal 
insurance protects the policyholder against risks related to life and health. In the 
context of natural disasters, property insurance plays a crucial role in mitigating 
negative economic consequences.22

Floods, as one of the most common forms of extreme weather events, 
regularly affect the territory of the Republic of Serbia. Following the catastrophic 
floods in May 2014, the term „flash floods“ has become increasingly used in both 
professional and general public discourse to describe phenomena occurring in 
smaller streams with flash flood characteristics.

In recent years, floods have most commonly been declared in municipalities 
located in hilly and mountainous areas. As a result, they have most often been flash 
floods, characterized by their sudden onset, short duration, and large amounts of 
water runoff. It is expected that these problems will be further intensified due to 
changes in precipitation patterns caused by climate change, the aging of municipal 
infrastructure, and continuous urban expansion, with impermeable surfaces incre-
asingly replacing natural permeable land and drainage systems.23

On the UNDRR DesInventar website, a database is available that contains 
all catastrophic events in Serbia and their consequences from 1980 to 2023.

20  Nicoleta Radu, Felicia Alexandru, Parametric Insurance-A Possible and Necessary Solution to Insure the 
Earthquake Risk of Romania, Risks, 2022, 13–14.
21  Jelena V. Doganjić, Marija V. Paunović, „Upravljanje rizicima od prirodnih katastrofa“, Tokovi osiguranja, 
No. 3/2021, 49.
22  Nataša Petrović Tomić, Osnovi prava osiguranja, Beograd, Pravni fakultet Univerziteta u Beogradu, 2024, 89.
23  Aleksandar Drobnjak, Ratko Ristić, Nada Dragović, The Role and Significance of Operational Flood Defense 
Plans on the Waters Second-Order in Republic of Serbia, Water, Aug 2024, 2.
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Chart 1

Source: UNDRR, available at: https://www.desinventar.net/, accessed: 22 July 2024.

Chart 1 shows the impact of natural disasters on residential properties in 
Serbia from 1980 to 2023. The highest percentage of damage or destruction to resi-
dential properties in Serbia occurred due to floods (59%), followed by earthquakes 
(14%), hail (11%), explosions (5%), snowstorms (2%), storms (1%), flash floods (1%), 
fires (1%), and other causes (2%).

1. The Impact of Floods as the Most Frequent Natural Risk  
on the Insurance Market in Serbia

As previously analyzed, the most frequent property damage occurs due to 
floods. In the last 10 years, Serbia has recorded numerous damaging events caused 
by floods, which had a significant impact on the economy, people, and the envi-
ronment. One of these events occurred in May 2014 and affected nearly the entire 
territory of Serbia. According to data from DesInventar, the damages to property in 
that year represent the largest scale of losses since 1980.

The total damage in the 24 municipalities most affected by the floods amo-
unts to one billion five hundred twenty-five million euros, of which 885 million euros 
(57% of the total damage) represent damage to material goods, while the remaining 
640 million euros (49% of the total amount) consist of losses in production. When 
taking into account the other affected municipalities, the total damage and flood 
effects rise to 1.7 billion euros. It has been shown that the total damage from the 
floods was mostly concentrated in production activities (one billion seventy million 
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euros, or 70% of the total damage), in social protection services (242 million euros, 
or 16%), and in infrastructure (192 million euros, or 12%). Therefore, the impact of 
the floods was greatest in the areas of production and access to social services, as 
compared to the destruction of various forms of infrastructure. Regarding individual 
sectors of economic and social activity, the most affected sectors were mining and 
energy (494 million euros, or 32% of total damages and losses), followed by housing 
(231 million euros, or 15%), agriculture (228 million euros, or 15%), trade (225 million 
euros, or 15%), and transportation (167 million euros, or 11%).24

A total of 3,299 claims for compensation were submitted, amounting to 38.8 
million euros, mostly related to property insurance for fire and other hazards, other 
property insurances, and auto casco insurance. The increase in reported damages 
during the 2014 floods also led to a negative relationship between premiums and 
reported damages, which, in turn, impacted business results, as the total premium 
for flood risk insurance amounted to 5.4 million euros.25

For comparison, according to the NBS report on settled claims, by the end 
of Q4 2014, a total of 27,707,550,000 RSD was paid out in insurance claims. Of this, 
in the same year, for property insurance against fire and other hazards (0801 – fire 
and other hazards insurance outside of industry and crafts, and 0802 – fire and other 
hazards insurance in industry and crafts), a total of 1,891,296,000 RSD was paid out. 
From a percentage perspective, the share of claims paid under lines 0801 and 0802 
in the total amount reaches 6.82%, of which 38.8 million euros was paid for damages 
caused by the 2014 floods.

Given the immense damage, which was minimally covered by insurance, 
the government took certain actions to reduce the detrimental effects. The Republic 
of Serbia requested and accepted assistance from international organizations, such 
as the European Union and other countries, in the form of financial aid, equipment, 
and expert personnel for emergency interventions.

After the floods, the Republic of Serbia provided financial assistance and 
subsidies for the reconstruction of damaged households, infrastructure, and indu-
strial facilities.

One of the proposals for improving natural disaster risk management is 
the development of specialized types of tools, modeled after leading reinsurance 
companies such as NATHAN and NatCat. These types of tools enable the simulation of 
potential damages caused by natural disasters, which contributes to more accurate 
risk assumption, the improvement of services provided by insurers to policyholders, 
as well as more efficient decision-making within insurance companies.

24  UN Serbia, World Bank Group, EU, „Floods in Serbia 2014“, 2014, available at: https://www.obnova.
gov.rs/uploads/useruploads/Documents/Izvestaj-o-proceni-potreba-za-oporavak-i-obnovu-posledi-
ca-poplava.pdf, 10.8.2024, 4.
25  Milan B. Cerović, „Rezultati osiguranja u Republici Srbiji u 2014. godini“, Tokovi osiguranja, No. 3/2015, 24.
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The development of parametric insurance is also essential, as it would con-
tribute to reducing insurers’ costs and the time required to assess damages when 
a loss event occurs. If we consider a hypothetical scenario where the policyholder 
has insured their property against flood risk based on a predefined parameter – the 
river level, and the predefined damaging event occurs with the river level exceeding 
3 meters, the previously agreed insurance payout would be made. Thus, parametric 
insurance is not correlated with actual damages but is based on predefined para-
meters (index-based) related to specific events.

V Conclusion

Natural disasters present a complex challenge for both society and the 
insurance market. The consequences left by natural disasters require efficient risk 
management strategies and innovations in the insurance sector. Parametric insurance 
stands out as an important tool in providing faster and more efficient responses to 
catastrophic events, while innovative technologies such as NATHAN and NatCat are 
crucial for improving risk assessment and disaster management.

Given the increasing frequency and intensity of natural disasters, continuous 
education, the improvement of legal frameworks, and international cooperation are 
essential for reducing harmful consequences and improving community resilience. 
The development and implementation of innovative solutions in the insurance sector 
can significantly contribute to mitigating the negative effects of natural disasters. 
Research and innovations should be continuously developed to ensure the sustaina-
bility of the insurance market in light of climate change and growing natural disaster 
risks. The promotion of parametric insurance should also be considered, aiming for 
faster claims payouts, as well as international collaboration and the application of 
modern technologies for risk assessment.
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xwell, London 2007, 111 etc.

c) When citing a book by multiple authors (up to three), their names are 
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Example: Katherine B. Posner, Tim Marland, Philip Chrystal, Margo on Avi-
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should be separated by commas.

Example: Nataša Petrović Tomić, Miloš Radovanović, “Poravnanje o naknadi 
štete iz sredstava Garantnog fonda”, Harmonius, Journal of Legal and Social Studies 
in South East Europe, 2017, 175.  

If citing an article by more than three authors, only the first author’s name 
and surname are to be cited, followed by the abbreviation et al. in italics.

Example: Farines Elise et al., “The Pre-contractual and Contractual Infor-
mation in Life Insurance Policy”, Insurer’s Precontractual Information Duty, Turkish 
Chapter of AIDA, Istanbul 2013, 123.

c) A paper or article published in a proceedings or book edited by another 
person is cited as follows:  

Author’s first name, author’s last name, opening quotation marks, title of 
the article, closing quotation marks, title of the proceedings or book in italics, in pa-
rentheses the designation “editor” or “ed.”, and the name and surname of the editor, 
edition number if applicable, place of publication, year of publication, page number.

Example: Helmut Heiss, “The Common Frame of Reference (CFR) of Euro-
pean Insurance Contract Law”, Common Frame of Reference and Existing EC Contract 
Law (ed. Reiner Schulze), Sellier European Law Publishers, GmbH, Munich, 2008, 13.

d) When citing an article by a specific author, in repeated citations, use the 
first initial of the first name with a period and the last name, followed by the page 
number.

Example: N. Petrović Tomić, 164.

e) When citing multiple articles by the same author, in repeated citations, 
use the first initial of the first name with a period and the last name, followed by the 
year of publication in parentheses, and finally the page number.

Example: N. Petrović Tomić (2014), 122.
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f) If the same author has multiple works cited in the same year, add the Latin 
letters a, b, c, d, etc., after the year of publication, according to the order in which 
the works are cited, followed by the page number.

Example: I. Jankovec (1995a), 16.

3. STATUTES AND OTHER REGULATIONS

a) Regulations should be cited as follows:  
Full name of the regulation, the official gazette in which the regulation was 

published in italics, the gazette number and year of publication. 
Example: Act XXVIII of 2017 on Private International Law of Hungary, Magyar 

Közlöny, 2017-04-11, vol. 54.

b) In case of repeated citations, an acronym should be provided on the first 
mention of a given statute or other regulation.

Example: Companies Act – CA, Official Gazette of the Republic of Serbia, No. 
6/2011, 99/2011, 83/2014, 5/2015, 44/2018, 95/2018, 91/2019 and 109/2021.

c) Article, paragraph, and point of the regulation are designated with the 
abbreviations  art. and par..

Example: Art. 8, par. 25.
d) When citing a regulation repeatedly, its full name or the abbreviation 

introduced in the first citation should be given, along with the abbreviations art. or 
par. and the provision number.

Example: CA, art. 58.

e) Regulations in foreign languages should be cited as follows:  
Full name of the regulation translated into English, year of publication or 

adoption, opening parenthesis, full name of the regulation in the original language in 
italics, any abbreviation under which the regulation will continue to appear, closing 
parenthesis, abbreviation art. or par. and provision number.

Example: German Commercial Code of 1897 (Handelsgesetzbuch), par. 29.  

4. ONLINE SOURCES

a) Online sources should be cited as follows:  
author’s first name and surname, or the name of the organization that pre-

pared the text, title of the text, possible place and year of publication, the website 
address in italics, the date of access, and the page number.
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Example: Elisabeth Pollman, “The Making and Meaning of ESG“, Law Wor-
king Paper  659/2022, available at: http://ssrn.com/abstract_id=4219857, accessed 
June 16, 2023, 5.

b) When citing an online source repeatedly, use the first initial of the aut-
hor’s first name with a period and the surname, or the name of the organization that 
prepared the text, the title of the text, and the page number.

Example: Elisabeth Pollman, The Making and Meaning of ESG, 5.
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