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ČLANCI

10.5937/TokOsig2603403K
UDK 368:658

Prof. dr Jelena Ž. Kočović1

Prof. dr Marija R. Koprivica2

TRANSFORMACIJA AKTUARSKE FUNKCIJE POD 
UTICAJEM MSFI 17

ORIGINALNI NAUČNI RAD

Apstrakt
Uvođenje međunarodnog standarda finansijskog izveštavanja 17 – Ugovori 

o osiguranju (MSFI 17) predstavlja jednu od najznačajnijih promena u savremenom 
finansijskom izveštavanju društava za osiguranje. Uspostavljanjem jedinstvenih principa 
za priznavanje, merenje i prezentaciju ugovora o osiguranju, standard značajno menja 
način vrednovanja obaveza i prikazivanja finansijskih rezultata osiguravača. Njegov 
značaj prevazilazi okvire finansijskog izveštavanja jer zahtevi standarda utiču na po-
slovne procese, upravljanje podacima i odgovornosti ključnih funkcija u osiguravajućim 
društvima. U radu se analizira uticaj MSFI 17 na položaj, odgovornosti i kompetencije 
aktuarske funkcije. Na osnovu analize relevantne literature razvijen je konceptualni 
model transformacije aktuarske funkcije kroz pet dimenzija: finansijsku, upravljačku, 
interdisciplinarnu, komunikacionu i profesionalnu. Rezultati ukazuju na to da MSFI 
17 proširuje tradicionalnu ulogu aktuara i povećava njihov značaj u finansijskom 
izveštavanju, upravljanju rizicima i poslovnom odlučivanju. Doprinos rada ogleda se 
u sistematizaciji tih promena i razvoju konceptualnog modela koji može predstavljati 
analitički okvir za buduća empirijska istraživanja transformacije aktuarske profesije.

Ključne reči: MSFI 17, aktuarska funkcija, društva za osiguranje, finansijsko 
izveštavanje

1  Profesor emeritus, Univerzitet u Beogradu, Ekonomski fakultet, imejl: jelena.kocovic@ekof.bg.ac.rs, 
ORCID: 0000-0003-3219-4746
2  Redovni profesor, Univerzitet u Beogradu, Ekonomski fakultet, imejl: marija.koprivica@ekof.bg.ac.rs, 
ORCID: 0000-0003-4239-2252
Rad primljen: 10.7.2026.
Rad privaćen: 20.8.2026. 
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I Uvod

Poslednja decenija razvoja sektora osiguranja obeležena je značajnim 
regulatornim, tehnološkim i tržišnim promenama s dalekosežnim posledicama na 
poslovanje društava za osiguranje. Među najznačajnijim regulatornim promenama 
izdvaja se donošenje Međunarodnog standarda finansijskog izveštavanja 17 – Ugo-
vori o osiguranju (MSFI 17), čijom je primenom započela nova era u finansijskom 
izveštavanju osiguravajućih društava.3 Za razliku od prethodnog standarda MSFI 4, 
koji je dopuštao primenu različitih nacionalnih računovodstvenih praksi, MSFI 17 
uspostavlja jedinstvene principe za priznavanje, merenje i prezentaciju ugovora 
o osiguranju, s ciljem unapređenja transparentnosti, uporedivosti i pouzdanosti 
finansijskih izveštaja društava za osiguranje.4

Poslovanje društava za osiguranje razlikuje se od većine drugih delatnosti 
po tome što u trenutku zaključenja ugovora nije moguće sa sigurnošću utvrditi iznos 
budućih obaveza koje će nastati po osnovu preuzetog rizika. Premija se naplaćuje 
unapred, dok konačni troškovi ugovora mogu postati izvesni tek nakon više godina, 
zbog čega utvrđivanje finansijskog rezultata zahteva primenu aktuarskih metoda za 
procenu budućih novčanih tokova, tehničkih rezervi i drugih elemenata vrednovanja 
obaveza.5 U takvim okolnostima, valjanost računovodstvenog okvira ne ogleda se 
samo u doslednoj primeni računovodstvenih pravila već i u tome u kojoj meri omogu-
ćava aktuarski utemeljeno merenje obaveza i verodostojno prikazivanje finansijskog 
položaja i uspešnosti osiguravača. Upravo zbog takvih specifičnosti, iako se MSFI 17 
formalno svrstava u oblast računovodstvenih standarda, njegova primena prevazilazi 
okvire finansijskog izveštavanja. Zahtevi koji se odnose na projekciju budućih nov-
čanih tokova, njihovo diskontovanje, određivanje prilagođavanja za rizik, obračun 
ugovorne servisne marže i grupisanje ugovora o osiguranju značajno povećavaju 
potrebu za aktuarskim procenama i profesionalnim rasuđivanjem. 

Kao posledica, dolazi do proširenja tradicionalne uloge aktuara. Pored 
poslova vezanih za obračun tehničkih rezervi, tarifiranje i procenu solventnosti, u 
uslovima primene MSFI 17 standarda aktuari aktivno učestvuju u procesu finansijskog 
izveštavanja, razvoju metodologija za vrednovanje obaveza po osnovu ugovora o 
osiguranju, određivanju ključnih računovodstvenih pretpostavki, interpretaciji fi-
nansijskih rezultata i podršci strateškom odlučivanju. Na taj način, aktuarska funkcija 

3  Jelena Kočović, Marija Koprivica, Blagoje Paunović, „Initial effects of Solvency II implementation in the 
European Union“, Ekonomika preduzeća, No. 7–8/2017, 447.
4  Nasrat Kamal, „Introduction to IFRS 17 for actuaries and insurance professionals“, Numerica Consulting 
Blog, dostupno na adresi: https://numericaconsulting.com/blog/introduction-to-ifrs-17-for-actuaries/, 
29. 6. 2026.
5  Lina Palmborg, Mathias Lindholm, Filip Lindskog, „Financial position and performance in IFRS 17“, 
Scandinavian Actuarial Journal, No. 3/2021, 172. 
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postaje jedna od ključnih funkcija u sistemu korporativnog upravljanja osiguravajućih 
društava, zbog čega pitanje njenog položaja, odgovornosti i budućeg razvoja u svetlu 
primene MSFI 17 dobija poseban značaj kako u stručnoj tako i u akademskoj literaturi.

Predmet rada je analiza uticaja primene MSFI 17 na ulogu aktuarske funkcije 
u društvima za osiguranje. Postojeća literatura uglavnom se fokusira na pojedinačne 
aspekte primene standarda, kao što su vrednovanje ugovora o osiguranju,6 obračun 
ugovorne servisne marže,7 određivanje prilagođavanja za rizik,8 kao i efekti9 i izazovi 
primene standarda.10 Iako mnogi autori ukazuju na promene koje MSFI 17 donosi 
aktuarskoj profesiji, one se najčešće analiziraju parcijalno, bez njihovog povezivanja u 
jedinstven analitički okvir koji bi omogućio sistematično sagledavanje transformacije 
aktuarske funkcije pod uticajem ovog standarda.

Polazeći od ključnih zahteva koje ovaj standard postavlja u pogledu merenja 
i prezentacije ugovora o osiguranju, u radu razmatramo promene u odgovornostima 
aktuara, njihovom položaju u procesu finansijskog izveštavanja i saradnji s drugim 
poslovnim funkcijama. Cilj rada je da se promene koje MSFI 17 donosi za aktuarsku 
funkciju identifikuju i sistematizuju u jedinstven konceptualni model transformacije 
aktuarske funkcije. Polazna teza rada jeste da MSFI 17 nije doveo samo do promene 
računovodstvenog tretmana ugovora o osiguranju već i do suštinske transformacije 
aktuarske funkcije, koja se od tradicionalno tehničke sve više razvija u funkciju koja aktivno 
učestvuje u finansijskom izveštavanju, upravljanju rizicima i strateškom odlučivanju.

Istraživanje je zasnovano na kvalitativnoj analizi relevantne naučne i stručne 
literature i regulatornih dokumenata koji se odnose na primenu MSFI 17 i na razvoj 
aktuarske funkcije. Metodološki pristup obuhvata analizu sadržaja i tematsku sin-
tezu nalaza iz literature radi identifikacije ključnih promena koje MSFI 17 donosi 
aktuarskoj funkciji. Grupisanjem identifikovanih promena razvijen je konceptualni 

6  L. Palmborg, M. Lindholm, F. Lindskog; Radostin Vazov, Zhelyo Hristozov, „Specific Features of the Ap-
plication of IFRS 17 – Valuation of Insurance Contracts and Profit and Loss Management“, Journal of Risk 
and Financial Management, Vol. 18, No. 12/2025, 706.
7  Wijdan Yousuf et al., „The IFRS 17 contractual service margin: a life insurance perspective“, British Actuarial 
Journal, Vol. 26, 2021, e2.
8  Thiago Signorelli, Carlos Heitor Campani, César Neves, „Direct approach to assess risk adjustment un-
der IFRS 17“, Revista Contabilidade & Finanças, No. 90/2022, e1646; Magnus Carlehed, „A Model for Risk 
Adjustment (IFRS 17) for Surrender Risk in Life Insurance“, Risks, Vol. 11, No. 3/2023.
9  Merjona Lamaj, Zoltán Novotny-Farkas, Lukas Obernauer, „Making Sense of the IFRS 17 Transition Effects“, 
Accounting Horizons, 2026, 1–19; Ahmad Dahiyat, Walid Owais, „The Expected Impact of Applying IFRS 
(17) Insurance Contracts on the Quality of Financial Reports“, Accounting, Vol. 7, No. 3/2021, 581–590; 
Osarenren Osasere Agienohuwa, Ofuan James Ilaboya, „IFRS Adoption and Financial Reporting Quality: 
IASB Qualitative Characteristics Approach“, Accounting & Taxation Review, Vol. 2, No. 3/2018, 30–47; 
Ralph ter Hoeven, Antonio Borelli, Pelle van Vlijmen, „First Year’s Application of IFRS 17 in the Financial 
Statements of European Insurance Companies“, Maandblad voor Accountancy en Bedrijfseconomie, Vol. 
98, No. 6/2024, 403–422.
10  Karolina Puławska, Wojciech Strzelczyk, „IFRS 17 Implementation: Market Participants’ Perspective“, 
Central European Management Journal, Vol. 33, No. 3/2025, 455–477.
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model transformacije aktuarske funkcije kroz pet međusobno povezanih dimenzija 
(finansijsku, upravljačku, interdisciplinarnu, komunikacionu i profesionalnu), koje 
zajedno omogućavaju celovitije sagledavanje promena u ulozi, odgovornostima i 
kompetencijama aktuara. 

II Osnovne karakteristike MSFI 17

Odbor za međunarodne računovodstvene standarde (engl. International 
Accounting Standards Board – IASB) objavio je MSFI 17 u maju 2017. godine, nakon 
gotovo dve decenije razvoja, sa obaveznom primenom počev od 1. januara 2023. 
godine. Njegovim stupanjem na snagu zamenjen je prethodni privremeni standard 
MSFI 4, koji je osiguravačima dozvoljavao primenu različitih nacionalnih računo-
vodstvenih praksi. Kao posledica takvog pristupa, finansijski izveštaji društava za 
osiguranje često nisu bili međusobno uporedivi, što je otežavalo ocenu njihovog 
finansijskog položaja, profitabilnosti i izloženosti rizicima. Stoga je jedan od osnovnih 
ciljeva MSFI 17 unapređenje transparentnosti, uporedivosti i pouzdanosti finansijskih 
izveštaja osiguravača, što će omogućiti bolje razumevanje ugovora o osiguranju i 
rizika što iz njih proizlaze.11 Time se omogućava ne samo uporedivost finansijskih 
izveštaja različitih društava za osiguranje već i doslednije praćenje njihovih finan-
sijskih performansi kroz vreme.12

Najznačajnije promene koje MSFI 17 donosi odnose se na grupisanje i 
vrednovanje ugovora o osiguranju, kao i na priznavanje profita iz osiguranja. Ugo-
vori se najpre razvrstavaju u portfolije, koji obuhvataju ugovore sa sličnim karak-
teristikama rizika i kojima se upravlja na sličan način. Unutar portfolija ugovori se 
dalje razvrstavaju u grupe prema njihovoj očekivanoj profitabilnosti pri početnom 
priznavanju. Prvu grupu čine ugovori koji se smatraju gubitnim (engl. onerous), tj. 
neprofitabilnim. U drugoj grupi su ugovori kod kojih ne postoji značajna mogućnost 
da u budućnosti postanu gubitni. Preostali ugovori svrstavaju se u treću grupu.13 
Takav pristup sprečava međusobno kompenzovanje gubitaka iz neprofitabilnih 
grupa ugovora s dobicima ostvarenim u profitabilnim grupama, čime se obezbeđuje 
transparentniji prikaz finansijskih rezultata osiguravača.14 Unutar svake grupe ugovori 
se dodatno razvrstavaju u godišnje kohorte, koje obuhvataju ugovore izdate tokom  
iste godine. 

11  R. Vazov, Z. Hristozov, 6.
12  Sunčica Milutinović, Željko Vojinović, „Novi računovodstveni pristup za ugovore o osiguranju prema 
izmenjenoj profesionalnoj regulativi“, Tokovi osiguranja, br. 3/2025, 506. 
13  International Accounting Standards Board, International Financial Reporting Standard 17 – Insurance 
Contracts, IFRS Foundation, London, 2017, par. 16.
14  Michael Winkler, Sunil K. Kansal, Navigating IFRS 17: A Practical Guide to Accounting & Actuarial Imple-
mentation, Verlag Versicherungswirtschaft, Karlsruhe, 2024.
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Prema opštem pristupu vrednovanja, koji je predviđen kao standardni za sve 
ugovore o osiguranju,15 prilikom inicijalnog početnog priznavanja, obaveze na nivou 
grupe ugovora vrednuju se u visini očekivanih budućih novčanih tokova, svedenih 
na sadašnju vrednost, prilagođenih za nefinansijske rizike i uvećanih za ugovornu 
servisnu maržu (engl. contractual service margin – CSM).16 U stručnoj literaturi, taj 
pristup se označava terminom „pristup blokova“ (engl. building blocks approach).17 
Prilagođavanje za rizik (engl. risk adjustment) prema MSFI 17 jeste kompenzacija osi-
guravaču za podnošenje neizvesnosti u pogledu visine i dinamike novčanih tokova 
po osnovu nefinansijskih rizika.18 Pri tome, standard ne specifikuje krivu prinosa koja 
se koristi za diskontovanje budućih novčanih tokova, kao ni konkretnu metodu za 
određivanje prilagođavanja za rizik. 

Ugovorna servisna marža je novi koncept koji MSFI 17 uvodi. Njena svrha 
je da se spreči priznavanje prihoda koji će tek biti zarađeni po osnovu određene 
grupe ugovora o osiguranju. CSM je nezarađeni očekivani profit od pružanja usluge 
osiguranja, kao pozitivna razlika između rizikom prilagođene očekivane sadašnje 
vrednosti budućih novčanih priliva i odliva pri početnom priznavanju grupe ugovora 
o osiguranju:

CSM0=max(SV budućih priliva – SV budućih odliva – Prilagođavanje za rizik,0)19

Ako se po osnovu ugovora očekuje gubitak, ova razlika se prikazuje u bilansu 
uspeha, a CSM izjednačava s nulom, budući da ne može biti negativna. Ako se očekuje 
dobitak, CSM je pozitivna i prikazuje se kao obaveza (nezarađeni profit). Radi ilustracije 
određivanja ugovorne servisne marže pri početnom priznavanju, u Tabeli 1 prikazan 
je pojednostavljen primer za profitabilnu i gubitnu grupu ugovora o osiguranju.

Tabela 1. Hipotetički primer određivanja početne ugovorne servisne marže

Stavka obračuna Profitabilna grupa 
ugovora

Neprofitabilna grupa 
ugovora

(a) Sadašnja vrednost očekivanih budućih 
novčanih priliva 1.250 n.j. 1.020 n.j.

15  Pored opšteg pristupa vrednovanja (engl. General Measurement Model – GMM), MSFI 17 predviđa i 
pristup raspodele premije (engl. Premium Allocation Approach – PAA), koji se može primeniti na ugovore 
s periodom pokrića do godine dana, kao i pristup varijabilne naknade (engl. Variable Fee Approach – VFA), 
namenjen ugovorima sa obeležjem diskrecionog učešća.
16  International Accounting Standards Board, IFRS 17, par. 32.
17  David Burton, Overview of IFRS 17, Institute and Faculty of Actuaries, London, dostupno na: https://
www.actuaries.org.uk/system/files/field/document/David%20Burton.pdf, 7. 7. 2026.
18  International Accounting Standards Board, IFRS 17, par. 37.
19  Adaptirano prema Nicholas Caramagno, David Mamane, Liam Neilson, „An Introduction to IFRS 17 for 
P&C Actuaries“, Casualty Actuarial Society E-Forum, 2021.
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Stavka obračuna Profitabilna grupa 
ugovora

Neprofitabilna grupa 
ugovora

(b) Sadašnja vrednost očekivanih budućih 
novčanih odliva 1.045 n.j. 1.040 n.j.

(c) Prilagođavanje za rizik 55 n.j. 40 n.j.
(d) Početna CSM = max (a – b – c, 0) 150 n.j. 0 n.j.
(e) Gubitak koji se priznaje u bilansu 
uspeha odmah 0 n.j. 60 n.j.

Izvor: Adaptirano prema W. Yousuf et al., 5.

Nakon početnog priznavanja, CSM se na kraju svakog izveštajnog perioda 
tokom trajanja ugovora usklađuje za promene koje se odnose na buduće usluge osi-
guranja, pripisanu kamatu i iznos koji se priznaje u bilansu uspeha po osnovu usluga 
pruženih u toku perioda.20 Pretpostavimo da se kod profitabilne grupe ugovora iz 
Tabele 1, nakon prve godine trajanja ugovora, promene aktuarske pretpostavke usled 
novih informacija o očekivanoj učestalosti šteta, iznosu budućih naknada ili troško-
vima sprovođenja ugovora. Takve promene utiču na procenjene buduće novčane 
tokove i zahtevaju ponovno vrednovanje obaveza po osnovu ugovora o osiguranju. 
Ukoliko se promene odnose na buduće usluge osiguranja, odgovarajuće korekcije 
vrše se kroz CSM, čime se menja dinamika budućeg priznavanja dobiti. Posledično, 
menja se i finansijski rezultat koji će društvo iskazivati u narednim izveštajnim peri-
odima. U takvoj situaciji zadatak aktuara više nije ograničen na jednokratni obračun 
početne CSM. Aktuar mora da preispita i ažurira aktuarske pretpostavke, izvrši novo 
vrednovanje budućih novčanih tokova, proceni efekat promena na CSM i objasni 
njihov uticaj na finansijske performanse društva. Taj primer pokazuje da CSM nije 
samo novi element vrednovanja ugovora o osiguranju, već i jedan od glavnih razloga 
zbog kojih MSFI 17 značajno proširuje odgovornosti aktuarske funkcije.

Periodična amortizacija CSM i njeno alociranje u bilans uspeha omogućuje 
da se profit zarađuje konzistentno s pružanjem usluge osiguranja tokom trajanja 
osiguravajućeg pokrića, umesto u trenutku izdavanja ugovora.21 Time se primenju-
je osnovni princip obračunskog računovodstva, prema kojem se prihodi priznaju 
u periodu pružanja usluge, čime se pak obezbeđuje verodostojnije prikazivanje 
finansijskih performansi društava za osiguranje.22

Važna karakteristika MSFI 17 jeste značajan oslonac na profesionalno rasu-
đivanje i stručne procene. Za razliku od regulatornih okvira koji detaljno propisuju 

20  Šire videti u: International Accounting Standards Board, IFRS 17, par. 44.
21  Jelena Kočović, Marija Koprivica, „Prednosti i nedostaci MSFI 17“, XIV Međunarodni kongres računovođa 
i revizora Crne Gore: Susret računovodstva, poreza i bankarstva – Korporativno izvještavanje: Quo Vadis?, 
Institut sertifikovanih računovođa Crne Gore i Ekonomski fakultet Podgorica, Bečići, 2019, 109.
22  L. Palmborg, M. Lindholm, F. Lindskog, 172.
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pojedine metode obračuna, MSFI 17 predstavlja standard zasnovan na principima 
(engl. principles-based), koji društvima za osiguranje ostavlja značajan prostor za izbor 
metodologija i pretpostavki koje najvernije odražavaju ekonomsku suštinu ugovora 
o osiguranju.23 Zbog toga određivanje budućih novčanih tokova, izbor diskontnih 
stopa, definisanje granica ugovora, procena prilagođavanja za rizik, utvrđivanje 
primenljivosti pristupa raspodele premije (PAA), izbor tranzicionog pristupa i drugih 
metodoloških rešenja zahtevaju visok nivo stručnog znanja i profesionalnog rasuđi-
vanja. Konačno, profesionalno rasuđivanje u kontekstu primene MSFI 17 ne odnosi 
se samo na izbor odgovarajućih metodologija već i na kritičku procenu ograničenja 
raspoloživih podataka i pouzdanosti dobijenih rezultata.24

III Transformacija uloge aktuarske funkcije  
pod uticajem MSFI 17 

Razvoj aktuarske profesije od početka XX veka obeležen je postepenim 
širenjem njenog delokruga. U literaturi se razlikuju tri razvojne etape: „zlatno doba 
aktuarstva“ tokom prve polovine XX veka, u kojem su dominirali deterministički 
modeli u životnom osiguranju, zatim period intenzivne primene probabilističkih 
modela i širenja aktivnosti na neživotna osiguranja od 1960-ih godina, kao i etapa 
snažnog povezivanja aktuarstva s finansijskom ekonomijom, upravljanjem rizicima 
i stohastičkim modeliranjem od 1980-ih godina.25 Kroz navedene razvojne etape 
aktuarska funkcija postepeno se razvijala od tradicionalnih poslova obračuna pre-
mija, procene tehničkih rezervi i solventnosti ka sve aktivnijem učešću u upravljanju 
rizicima, razvoju proizvoda i korporativnom upravljanju društava za osiguranje.26 Iako 
su aktuarske procene oduvek imale značajan uticaj na finansijski položaj osiguravača, 
njihova uloga u procesu finansijskog izveštavanja i poslovnog odlučivanja dugo je 
bila posredna. Snažan institucionalni podsticaj daljoj transformaciji aktuarske funk-
cije pružilo je uvođenje regulatornog okvira Solventnosti II, kojim je ona formalno 
definisana kao jedna od ključnih funkcija sistema upravljanja,27 uz proširenje njenih 
odgovornosti u oblasti upravljanja rizicima i adekvatnosti kapitala. Primena MSFI 17 

23  W. Yousuf et al., 2.
24  Eytan Ellenberg, „Risk Attribution under IFRS 17: Structural Separability and the Integrity of Actuarial 
Narratives“, The European Actuary, No. 45/2026, 19.
25  Hans Bühlmann, „The Actuary: The Role and Limitations of the Profession Since the Mid-19th Century“, 
ASTIN Bulletin, Vol. 27, No. 2/1997, 166.
26  Jelena Kočović, Marija Koprivica, Dragica Janković, „Edukacija aktuara u funkciji razvoja tržišta osiguranja“, 
Zbornik radova sa 29. susret osiguravača i reosiguravača – SORS 2018 (ur. Boris Marović et al.), Sveučilišna 
tiskara, Zagreb, 2018, 130–134. 
27  Directive 2009/138/EC of the European Parliament and of the Council of 25 November 2009 on the 
Taking-up and Pursuit of the Business of Insurance and Reinsurance (Solvency II), Official Journal of the 
European Union, L 335, 17 December 2009, čl. 48.
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nastavlja i dodatno intenzivira taj proces, proširujući odgovornosti i značaj aktuarske 
funkcije u osiguravajućim društvima.

Promena položaja aktuara u uslovima primene MSFI 17 naročito je vidljiva u 
procesu finansijskog izveštavanja jer se značajan deo informacija koje predstavljaju 
osnovu za sastavljanje finansijskih izveštaja zasniva upravo na aktuarskim pretpostav-
kama, modelima i profesionalnom rasuđivanju. Budući da standard ostavlja značajan 
prostor za profesionalno rasuđivanje pri izboru metodologija i pretpostavki, različiti 
pristupi određivanju diskontnih stopa, granica ugovora, ugovorne servisne marže, 
prilagođavanja za rizik i drugih elemenata vrednovanja mogu značajno uticati na 
iskazane obaveze po osnovu ugovora o osiguranju, a samim tim i na finansijski rezultat 
društva. Posledično, kvalitet finansijskih izveštaja u velikoj meri zavisi od kvaliteta 
aktuarskih procena i opravdanosti korišćenih pretpostavki. Na taj način dolazi do 
finansijske transformacije aktuarske funkcije, koja od pretežno tehničke funkcije 
prerasta u funkciju što aktivno učestvuje u oblikovanju informacija o finansijskom 
položaju i performansama društva za osiguranje. 

Povećan značaj aktuarske funkcije u procesu finansijskog izveštavanja do-
datno potvrđuju obim i složenost obelodanjivanja prema MSFI 17. Novi standard 
uvodi veliki broj kvalitativnih i kvantitativnih informacija koje se odnose na kori-
šćene diskontne stope, prilagođavanje za rizik, ugovornu servisnu maržu, analize 
osetljivosti, likvidnost i druge elemente vrednovanja ugovora o osiguranju. Budući 
da se najveći deo tih informacija zasniva na aktuarskim modelima, pretpostavkama 
i procenama, aktuari sve češće učestvuju ne samo u njihovom izračunavanju već i u 
pripremi obelodanjivanja i objašnjavanju njihovog uticaja na finansijske rezultate. 
Na taj način, MSFI 17 ne povećava samo transparentnost finansijskih izveštaja već i 
odgovornost aktuara da toj transparentnosti doprinese.

Na finansijsku transformaciju aktuarske funkcije u uslovima primene MSFI 
17 ukazuje i stav Evropskog aktuarskog udruženja (engl. Actuarial Association of 
Europe – AAE), koje predlaže termin reporting actuary za označavanje aktuara s cen-
tralnom ulogom u pripremi finansijskih izveštaja prema ovom standardu.28 Štaviše, 
AAE se zalaže i za zakonsko definisanje uloge aktuara u procesu pripreme i revizije 
finansijskih izveštaja društava za osiguranje u skladu sa ovim standardom.29

Primena MSFI 17 intenzivira saradnju između aktuarske funkcije i drugih 
poslovnih funkcija: računovodstvene, funkcije upravljanja rizicima i informacio-
nih tehnologija. Dok su računovođe u društvima za osiguranje tradicionalno bile 
usmerene na evidentiranje i prezentaciju finansijskih informacija, a aktuari na pro-
cenu obaveza i rizika, MSFI 17 zahteva njihovu znatno veću povezanost. Aktuarske 
procene postaju sastavni deo finansijskih izveštaja, dok računovodstvene politike 

28  Actuarial Association of Europe, „Roles of Actuaries in Relation to IFRS 17“, AAE Discussion Paper, 
Brussels, novembar 2020, 7.
29  Ibidem.
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i način prezentacije rezultata mogu značajno uticati na interpretaciju aktuarskih 
obračuna. Granica između aktuarske i računovodstvene funkcije zbog toga po-
staje sve manje izražena, a njihova međuzavisnost sve veća. Aktuari i računovođe 
sve češće koriste zajedničke baze podataka, modele i metodologije, dok uspešna 
primena MSFI 17 zahteva međusobno razumevanje njihovih stručnih oblasti. Od 
aktuara se očekuje da razume kako se njegove procene odražavaju na finansijske 
izveštaje, dok računovođe moraju razumeti modele i pretpostavke na kojima se te  
procene zasnivaju. 

Primena MSFI 17 dodatno jača povezanost aktuarske funkcije s funkcijom 
upravljanja rizicima. Vrednovanje ugovora o osiguranju prema MSFI 17 zasniva se na 
proceni budućih novčanih tokova i nefinansijskih rizika koji utiču na njihovu visinu 
i vremensku dinamiku, pa identifikacija, merenje i praćenje rizika postaju sastavni 
deo procesa vrednovanja ugovora o osiguranju. Takav pristup vrednovanju zahteva 
koordinisano delovanje aktuarske funkcije i funkcije upravljanja rizicima, naročito 
u razvoju metodologija, izboru pretpostavki i proceni njihovog uticaja na finansij-
ske rezultate društva. Naročito važnu oblast saradnje aktuarske funkcije i funkcije 
upravljanja rizicima predstavlja određivanje prilagođavanja za rizik, budući da izbor 
metodologije i nivo prihvatljivog rizika moraju biti usklađeni sa ukupnom sklonošću 
društva ka preuzimanju rizika.30

Transformacija aktuarske funkcije ogleda se i u njenoj sve intenzivnijoj saradnji 
sa informacionim tehnologijama. MSFI 17 zahteva obradu velikog broja podataka, 
viši nivo njihove granularnosti, uspostavljanje novih tokova informacija i integraciju 
različitih informacionih sistema koji podržavaju proces vrednovanja ugovora o osigu-
ranju.31 Zbog toga se odgovornost aktuara proširuje s razvoja i primene aktuarskih 
modela na definisanje informacionih zahteva i povezivanje poslovnih potreba s 
tehničkim mogućnostima informacionih sistema. Aktuari učestvuju i u testiranju 
softverskih rešenja, integraciji različitih sistema i uspostavljanju kontrola koje treba 
da obezbede pouzdanost rezultata,32 što podrazumeva poznavanje funkcionisanja 
informacionih sistema i procesa upravljanja podacima.

Opisane promene pokazuju da primena MSFI 17 ne utiče samo na sadržaj 
aktuarskog rada već i na njegov organizacioni položaj u društvu za osiguranje. Sarad-
nja s računovodstvenom funkcijom, funkcijom upravljanja rizicima i informacionim 
tehnologijama postaje sastavni deo svakodnevnih aktivnosti aktuara. Na taj način 
dolazi do interdisciplinarne transformacije aktuarske funkcije, koja se od relativno 

30  Noman Zafar, „IFRS 17: An Enhanced Role for Actuaries“, Lux Actuaries & Consultants, dostupno na: 
https://luxactuaries.com/ifrs-17-an-enhanced-role-for-actuaries#, 29. 6. 2026.
31  KPMG International, KPMG IFRS 17 Express—Powered by SAS: Fast Track Your IFRS 17 Implementation, 
dostupno na: https://assets.kpmg.com/content/dam/kpmg/xx/pdf/2022/01/ifrs-17-express.pdf, 29. 6. 2026.
32  Zhou Hai, „Outlook on Financial and Actuarial Digitalization in the Post-IFRS 17 Era“, The Actuary 
Magazine, dostpuno na: https://www.theactuarymagazine.org/outlook-on-financial-and-actuarial-di-
gitalization-in-the-post-ifrs-17-era/, 30. 6. 2026.
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samostalne stručne funkcije postepeno razvija u integratora različitih poslovnih 
funkcija unutar društva za osiguranje.

Naročito važna promena odnosi se na sve izraženiju ulogu aktuara u procesu 
poslovnog odlučivanja. MSFI 17 uvodi nov način merenja i prikazivanja rezultata 
osiguravača i omogućava detaljnije sagledavanje izvora stvaranja vrednosti u port-
felju osiguranja, kao i profitabilnosti pojedinih grupa ugovora i kohorti. Uobičajeni 
pokazatelji poslovanja, poput fakturisane premije, više nisu dovoljni za ocenu uspe-
šnosti osiguravača,33 već se pažnja usmerava na pokazatelje koji odražavaju buduću 
profitabilnost i dinamiku njenog priznavanja tokom trajanja ugovora. Dok je tradi-
cionalno fokus bio usmeren na procenu pojedinih veličina na datum izveštavanja, 
novi standard zahteva detaljnu analizu uzroka njihovih promena tokom vremena. 
Kao posledica toga, uloga aktuara proširuje se sa obračuna pojedinih veličina na 
analizu i objašnjavanje uticaja aktuarskih pretpostavki i procena na finansijski re-
zultat društva, uključujući efekte iskustva, promena pretpostavki i tržišnih kretanja. 
Time se aktuarska funkcija postepeno pomera od obračunske ka analitičkoj ulozi. 
Od aktuara se sve više očekuje da identifikuje pokretače profitabilnosti, proceni 
finansijske efekte alternativnih poslovnih rešenja i pruži podršku menadžmentu 
prilikom ocene uspešnosti poslovanja, planiranja razvoja portfelja i donošenja stra-
teških odluka. Njegova uloga time prerasta okvire tradicionalne tehničke ekspertize 
i dobija izraženu upravljačku dimenziju.

Promene koje donosi MSFI 17 tiču se i načina na koji aktuari saopštavaju 
rezultate svog rada i primaju povratne informacije. Iskustva zemalja koje već pri-
menjuju MSFI 17 pokazuju da se uloga aktuara sve više pomera od proizvođača 
tehničkih podataka ka njihovom tumaču. U tom kontekstu, u stručnoj literaturi 
pojavljuje se koncept „aktuara kao pripovedača“ (engl. actuary as a storyteller), 
kojim se naglašava sposobnost aktuara da objasni uzroke promena finansijskih 
rezultata, efekte korišćenih pretpostavki i poslovne implikacije različitih scenarija.34 
Takva uloga zahteva ne samo tehničku stručnost već i razvijene komunikacione i 
prezentacione veštine. Rad aktuara više se ne vrednuje isključivo prema tačnosti 
obračuna i primenjenih modela već i prema sposobnosti da se dobijeni rezultati 
jasno objasne i stave u odgovarajući poslovni kontekst.35 S obzirom na složenost 
modela, pretpostavki i metodologija koje se koriste u vrednovanju ugovora o osi-
guranju, od aktuara se sve više očekuje da složene tehničke koncepte predstavi na 
način razumljiv menadžmentu, revizorima, regulatorima i drugim zainteresovanim 
stranama, bez gubitka njihove suštine i stručne utemeljenosti. Na taj način aktuar 

33  KPMG International, First Impressions: IFRS 17 Insurance Contracts (2020 Edition), 107, dostupno na: https://
assets.kpmg.com/content/dam/kpmgsites/xx/pdf/ifrg/2024/ifrs17-first-impressions-2020.pdf, 1. 7. 2026.
34  Vasilka Bangeova, IFRS 17: The Actuary as a Storyteller, Guy Carpenter, dostupno na: https://sias.org.uk/
media/1399/2023-04-12-ifrs-17-the-actuary-as-a-storyteller.pdf, 1. 7. 2026.
35  E. Ellenberg, 20.
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postaje posrednik između tehničkog sveta modela i poslovnog sveta donošenja 
odluka,36 dok valjanost komunikacije i interpretacije rezultata postaje gotovo jednako 
važna kao i valjanost samih aktuarskih procena i obračuna.37 

Transformacija aktuarske funkcije pod uticajem MSFI 17 ogleda se i u pro-
meni kompetencija koje se očekuju od aktuara. Pojedini autori ukazuju na to da je 
složenost MSFI 17 dovela do pojave svojevrsne „zbunjenosti aktuara“ (engl. perplexed 
actuary) prilikom tumačenja i primene pojedinih zahteva standarda.38 Razlog tome nije 
nedostatak aktuarskih znanja, već činjenica da MSFI 17 objedinjuje računovodstvene, 
finansijske i aktuarske koncepte koji su tradicionalno posmatrani odvojeno. Zbog toga 
se od aktuara danas očekuje znatno širi skup kompetencija nego ranije, kao i sposob-
nost sagledavanja problema iz različitih stručnih perspektiva. Pored tradicionalnih 
znanja iz oblasti verovatnoće, statistike, finansijske i aktuarske matematike, sve veći 
značaj imaju i znanja iz oblasti računovodstva, finansijskog izveštavanja, upravljanja 
rizicima, informacionih tehnologija i poslovne analitike. Takvo širenje kompetencija 
u skladu je s promenama u međunarodnim standardima edukacije aktuara. Posled-
njom revizijom programa edukacije Međunarodnog udruženja aktuara (International 
Actuarial Association – IAA), koja je izvršena upravo 2017. godine,39 kada je i objavljen 
MSFI 17, eksplicitnije su uključene oblasti podataka i informacionih sistema, finansij-
skog izveštavanja, upravljanja rizicima, komunikacije, rešavanja problema, donošenja 
odluka i profesionalne prakse.40 Time se profil aktuara menja od usko specijalizovanog 
tehničkog eksperta ka multidisciplinarnom stručnjaku koji povezuje različite funk-
cionalne oblasti unutar osiguravajućeg društva, u čemu se ogleda profesionalna 
transformacija aktuarske funkcije. Budući da pojedina pitanja primene MSFI 17 
nemaju jednoznačne odgovore, od aktuara se zahteva kontinuirano usavršavanje, 
praćenje profesionalnih smernica i aktivno uključivanje u stručne rasprave o primeni 
standarda. Aktuarska ekspertiza u tom kontekstu ne podrazumeva samo poznavanje 
modela i metoda obračuna već i sposobnost profesionalnog rasuđivanja u situacijama 
u kojima standard ostavlja prostor za različita tumačenja. 

Takve promene se odražavaju i na razvoj univerzitetskog obrazovanja ak-
tuara. Savremeni studijski programi iz oblasti aktuarstva u sve većoj meri razvijaju 
se na ekonomskim fakultetima gde se, pored matematičko-statističkih disciplina, 
sistematski izučavaju finansije, računovodstvo, upravljanje rizicima i poslovna infor-
matika. Takav razvoj odražava rastuću potrebu aktuarske profesije za stručnjacima 

36  Thomas Béhar, IFRS 17: An Actuarial Challenge – New Standard and New Challenges, dostupno na: https://
ordineattuari.it/media/yhfcb32d/2-behar_ifrs17-an_actuarial_challenge.pdf, 3. 7. 2026.
37  E. Ellenberg, 20.
38  Anselm Fleischmann, Jonas Hirz, „The IFRS17 Guide for the Perplexed Actuary“, SSRN Electronic Journal, 
dostupno na: https://ssrn.com/abstract=3222293, 3. 7. 2026.
39  International Actuarial Association, 2017 IAA Education Syllabus, Ottawa: International Actuarial As-
sociation, 2017.
40  J. Kočović, M. Koprivica, D. Janković, 140.
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različitih profila – ekonomistima, matematičarima, inženjerima i stručnjacima za 
informacione tehnologije. U tom kontekstu, tradicija izučavanja osiguranja i aktu-
arstva na Ekonomskom fakultetu Univerziteta u Beogradu traje još od osnivanja 
tadašnje Ekonomsko-komercijalne visoke škole 1937. godine. Kroz decenije, na 
Ekonomskom fakultetu razvijali su se nastava i naučnoistraživački rad u oblasti 
osiguranja i aktuarstva,41 što potvrđuje i priznavanje magistarskih/master studija 
usmerenja Aktuarstvo od strane Komiteta za edukaciju Međunarodnog udruženja 
aktuara (IAA) kao programa usklađenog s međunarodnim standardima obrazovanja 
aktuara. Počev od 2015. godine, na osnovu sporazuma s Narodnom bankom Srbije 
o unapređenju aktuarske struke, Ekonomski fakultet organizuje nastavu i ispite za 
sticanje zvanja ovlašćenog aktuara u okviru master akademskih studija.

IV Konceptualni model transformacije uloge aktuarske  
funkcije kroz pet dimenzija 

Na osnovu prethodne analize relevantne literature i identifikovanih promena 
u ulozi aktuarske funkcije, može se zaključiti da se promene koje MSFI 17 donosi 
aktuarskoj profesiji ne odnose samo na pojedinačne poslove i odgovornosti već 
predstavljaju širu transformaciju aktuarske funkcije. Iako autori naglašavaju različite 
aspekte tih promena, zajedničko im je to što ukazuju na proširenje područja delovanja 
aktuara i njihovo sve intenzivnije uključivanje u procese finansijskog izveštavanja, 
upravljanja rizicima i poslovnog odlučivanja. U ovom radu identifikovane promene 
grupišu se u pet međusobno povezanih dimenzija transformacije aktuarske funk-
cije: finansijsku, interdisciplinarnu, upravljačku, komunikacionu i profesionalnu 
(Tabela 2). Finansijska dimenzija proizlazi iz povećanog značaja aktuarskih procena 
u finansijskom izveštavanju. Interdisciplinarna dimenzija ogleda se u intenzivnijoj 
saradnji aktuara s računovodstvom, funkcijom upravljanja rizicima i informacionim 
tehnologijama. Upravljačka dimenzija odnosi se na sve izraženiju ulogu aktuara u 
poslovnom odlučivanju. Komunikaciona dimenzija povezana je s rastućim zahtevima 
za interpretacijom i objašnjavanjem rezultata različitim korisnicima. Profesionalna 
dimenzija odnosi se na promene u kompetencijama koje se očekuju od aktuara u 
uslovima primene MSFI 17.

41  Jelena Kočović et al., „Istorijski razvoj izučavanja oblasti osiguranja i aktuarstva na Ekonomskom fakultetu 
Univerziteta u Beogradu“, Ekonomske ideje i praksa, vol. 58, 2025, 84. 
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Predloženi model polazi od nalaza prethodne analize, prema kojima MSFI 
17 ne menja samo pojedine tehničke aspekte aktuarskog rada već i položaj aktuara 
u organizacionoj strukturi osiguravača, prirodu njegovih odgovornosti i kompeten-
cija koje se od njega očekuju. Posmatrane zajedno, navedene dimenzije ukazuju na 
postepeni prelazak od tradicionalne aktuarske funkcije, dominantno usmerene na 
obračun premija, tehničkih rezervi i procenu solventnosti, ka funkciji koja aktivno 
učestvuje u finansijskom izveštavanju, upravljanju rizicima i podršci strateškom odlu-
čivanju. Istovremeno, raste značaj interdisciplinarne saradnje i multidisciplinarnih 
kompetencija, što aktuarsku funkciju pozicionira kao jednu od ključnih funkcija u 
sistemu korporativnog upravljanja u društvima za osiguranje.

Model može poslužiti društvima za osiguranje kao okvir za procenu sprem-
nosti aktuarske funkcije za primenu MSFI 17. Umesto posmatranja usklađenosti 
isključivo kroz tehničku sprovođenja standarda, model omogućava identifikaciju 
oblasti u kojima su potrebna dodatna unapređenja organizacije rada, kompeten-
cija zaposlenih i saradnje između poslovnih funkcija. Na primer, izražene slabosti 
u interdisciplinarnoj dimenziji mogu ukazati na potrebu za boljom koordinacijom 
aktuarske, računovodstvene, IT funkcije i funkcije upravljanja rizicima, čak i kada 
su tehnički aspekti implementacije uspešno rešeni. Pored toga, posmatranje trans-
formacije aktuarske funkcije kroz pet dimenzija može doprineti sistematičnijem 
sagledavanju kompetencija neophodnih za uspešnu primenu MSFI 17 i planiranju 
njihovog daljeg razvoja. U kontekstu srpskog tržišta osiguranja, koje se za primenu 
MSFI 17 tek priprema, takav pristup može biti koristan za blagovremeno sagleda-
vanje organizacionih, kompetencijskih i upravljačkih zahteva koje primena MSFI 17 
postavlja pred aktuarsku funkciju.

Konačno, predloženi model može predstavljati polaznu osnovu za buduća 
empirijska istraživanja transformacije aktuarske funkcije. U daljim istraživanjima 
moglo bi se ispitati koliki je relativni značaj pojedinih dimenzija transformacije, kako 
su one međusobno povezane i da li u tom pogledu postoje razlike između tržišta 
koja već primenjuju MSFI 17 i tržišta koja se za njegovu primenu tek pripremaju. U 
cilju operacionalizacije modela, svakoj dimenziji transformacije moguće je pridružiti 
odgovarajuće pokazatelje koji bi omogućili sagledavanje stepena transformacije 
aktuarske funkcije u praksi. Tako bi se finansijska dimenzija mogla meriti stepenom 
uključenosti aktuara u pripremu finansijskih izveštaja i obelodanjivanja, postojanjem 
formalizovanih procedura za definisanje i validaciju ključnih aktuarskih pretpostavki, 
kao i učešćem aktuara u objašnjavanju uticaja tih pretpostavki na finansijske rezultate 
društva. Interdisciplinarna dimenzija mogla bi se sagledati kroz učestalost sasta-
naka i drugih oblika saradnje aktuarske funkcije s računovodstvenom funkcijom, 
funkcijom upravljanja rizicima i funkcijom informacionih tehnologija, postojanje 
zajedničkih timova za primenu MSFI 17, kao i stepen korišćenja zajedničkih baza 
podataka i modela. Na sličan način moguće je operacionalizovati i ostale dimenzije 
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predloženog modela. Tako definisani pokazatelji mogli bi se ispitivati anketnom 
metodom ili strukturisanim intervjuima sa aktuarima, menadžmentom i predstav-
nicima drugih poslovnih funkcija, čime bi se omogućila empirijska validacija i dalja 
razrada predloženog modela. 

VI Zaključak

Posebnost MSFI 17 ogleda se u činjenici da njegova primena u znatno 
većoj meri nego kod većine drugih standarda finansijskog izveštavanja zavisi od 
aktuarskih procena, modela i profesionalnog rasuđivanja. Naime, određivanje oba-
veza po osnovu ugovora o osiguranju zahteva procenu budućih novčanih tokova, 
izbor odgovarajućih diskontnih stopa, određivanje prilagođavanja za rizik i obračun 
ugovorne servisne marže, pri čemu standard u velikoj meri ostavlja prostor za izbor 
metodoloških rešenja i definisanje ključnih pretpostavki. Time se aktuarska funkcija 
po prvi put nalazi u samom središtu primene jednog međunarodnog standarda 
finansijskog izveštavanja.

Analiza sprovedena u radu pokazuje da se pod uticajem MSFI 17 menja ne 
samo obim odgovornosti aktuarske funkcije već i njena suštinska uloga u društvima 
za osiguranje. Pored tradicionalnih zadataka koji se odnose na obračun premije, 
vrednovanje obaveza i procenu solventnosti, aktuari danas imaju značajnu ulogu 
u razvoju metodologija vrednovanja, procesu finansijskog izveštavanja, interpreta-
ciji poslovnih rezultata i pružanju podrške menadžmentu pri donošenju poslovnih 
odluka. Na taj način aktuarska funkcija postaje važna spona između računovodstva, 
upravljanja rizicima, informacionih tehnologija i poslovnog odlučivanja. U tom kon-
tekstu, MSFI 17 ne predstavlja samo novi standard finansijskog izveštavanja već i 
jedan od najznačajnijih pokretača transformacije aktuarske profesije u poslednjim  
decenijama.

Transformacija aktuarske funkcije pod uticajem MSFI 17 nije jednodimenzio-
nalna, već obuhvata promene u odgovornostima, kompetencijama, organizacionom 
položaju i saradnji s drugim poslovnim funkcijama. Kako bi se te promene sagledale 
na celovit način, u radu je razvijen konceptualni model transformacije aktuarske 
funkcije kroz pet međusobno povezanih dimenzija. Predloženi konceptualni model 
objedinjuje nalaze relevantne literature u jedinstven analitički okvir za razumevanje 
uticaja MSFI 17 na aktuarsku funkciju.

Imajući u vidu da intenzitet i konkretan oblik transformacije mogu zavisiti 
od organizacionih karakteristika društva za osiguranje, obima i strukture portfelja, 
razvijenosti informacionih sistema i načina sprovođenja standarda, predloženi koncep-
tualni model ne treba posmatrati kao univerzalno primenljiv obrazac transformacije 
aktuarske funkcije. Njegova vrednost ogleda se u tome što pruža sistematičan okvir 
za sagledavanje promena koje MSFI 17 donosi aktuarskoj funkciji i može poslužiti 
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kao polazna osnova za buduća empirijska istraživanja, u kojima bi se ispitivala za-
stupljenost i relativni značaj pojedinih dimenzija transformacije u praksi.
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Abstract
The introduction of International Financial Reporting Standard 17 – In-

surance Contracts (IFRS 17) represents one of the most significant changes in the 
contemporary financial reporting of insurance companies. By establishing a uniform 
set of principles for the recognition, measurement, and presentation of insurance 
contracts, the standard substantially changes the manner in which insurers value 
their liabilities and present their financial results. Its significance extends beyond 
the scope of financial reporting, as the requirements of the standard impact busi-
ness processes, data management, and the responsibilities of key functions within 
insurance companies. This paper analyzes the impact of IFRS 17 on the position, 
responsibilities, and competencies of the actuarial function. Based on an analysis 
of the relevant literature, a conceptual model of the transformation of the actuarial 
function is developed across five dimensions: financial, managerial, interdisciplinary, 
communication, and professional. The results indicate that IFRS 17 broadens the 
traditional role of actuaries and increases their significance in financial reporting, 
risk management, and business decision-making. The contribution of the paper lies 
in the systematization of these changes and in the development of a conceptual 

1  Professor Emeritus, University of Belgrade, Faculty of Economics, Email: jelena.kocovic@ekof.bg.ac.rs, 
ORCID: 0000-0003-3219-4746. 
2  Full Professor, University of Belgrade, Faculty of Economics, Email: marija.koprivica@ekof.bg.ac.rs, 
ORCID: 0000-0003-4239-2252. 
Paper received: 10.7.2026.
Paper accepted: 20.8.2026. 



422� |3/2026

J. Ž. Kočović, M. R. Koprivica: Transformation of the Actuarial Function  
Under the Impact of IFRS 17

model that may serve as an analytical framework for future empirical research of 
the actuarial profession transformation.

Keywords: IFRS 17, actuarial function, insurance companies, financial reporting

I Introduction

Over the past decade, the insurance sector has undergone significant reg-
ulatory, technological, and market changes, with far-reaching implications for the 
activities of insurance companies. Among the most significant regulatory changes is 
the adoption of International Financial Reporting Standard 17 – Insurance Contracts 
(IFRS 17), the implementation of which marked a new era in the financial reporting 
of insurance companies.3 Unlike the previous standard, IFRS 4, which allowed the 
application of various national accounting practices, IFRS 17 establishes a uniform 
set of principles for the recognition, measurement, and presentation of insurance 
contracts, with the aim of enhancing the transparency, comparability, and reliability 
of the financial statements of insurance companies.4

The activities of insurance companies differ from most other activities in 
that, at the moment a contract is concluded, it is not possible to determine with 
certainty the amount of future liabilities that will arise from the risk assumed. 
Premiums are collected in advance, while the final costs of the contract may not 
become certain for many years, which means that determining the financial result 
requires the application of actuarial methods to estimate future cash flows, technical 
reserves, and other elements of liability measurement.5 Under such circumstances, 
the soundness of the accounting framework is reflected not only in the consistent 
application of accounting principles, but also in the extent to which it enables the 
actuarially sound measurement of liabilities and a faithful presentation of an insur-
er’s financial position and performance. Precisely because of these specific features, 
although IFRS 17 is formally classified as an accounting standard, its application 
extends beyond the scope of financial reporting. The requirements relating to the 
projection of future cash flows, their discounting, the determination of the risk 
adjustment, the calculation of the contractual service margin, and the grouping 
of insurance contracts significantly increase the need for actuarial estimates and  
professional judgment.

3  Jelena Kočović, Marija Koprivica, Blagoje Paunović, “Initial effects of Solvency II implementation in the 
European Union”, Ekonomika preduzeća, No. 7–8/2017, 447.
4  Nasrat Kamal, “Introduction to IFRS 17 for actuaries and insurance professionals”, Numerica Consulting 
Blog, available at: https://numericaconsulting.com/blog/introduction-to-ifrs-17-for-actuaries/, 29. 6. 2026.
5  Lina Palmborg, Mathias Lindholm, Filip Lindskog, “Financial position and performance in IFRS 17”, 
Scandinavian Actuarial Journal, No. 3/2021, 172.
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As a result, the traditional role of the actuary is being expanded. In addi-
tion to tasks related to the calculation of technical provisions, pricing, and solvency 
assessment, under IFRS 17 actuaries actively participate in the financial reporting 
process, in the development of methods for valuing liabilities arising from insurance 
contracts, in determining key accounting assumptions, in the interpretation of finan-
cial results, and in supporting strategic decision-making. In this way, the actuarial 
function becomes one of the key functions within the corporate governance system 
of insurance companies, which is why the question of its position, responsibilities, 
and future development in light of the application of IFRS 17 is gaining particular 
significance in both professional and academic literature.

The subject of this paper is an analysis of the impact of the application of 
IFRS 17 on the role of the actuarial function in insurance companies. The existing 
literature mostly focuses on individual aspects of IFRS 17 application, including the 
measurement of insurance contracts,6 the calculation of the contractual service mar-
gin,7 the determination of the risk adjustment,8 as well as the effects9 and challenges 
of implementing the standard.10 Although many authors point to the changes that 
IFRS 17 brings to the actuarial profession, these are most often analyzed in isolation, 
without being linked into a unified analytical framework that would allow for a 
systematic view of the transformation of the actuarial function under the influence 
of this standard.

Starting from the key requirements that this standard sets out with respect 
to the measurement and presentation of insurance contracts, the paper examines 
the changes in actuaries’ responsibilities, their position in the financial reporting 
process, and their cooperation with other business functions. The aim of the paper 
is to identify and systematize, within a unified conceptual model, the changes that 

  6  L. Palmborg, M. Lindholm, F. Lindskog, 120; Radostin Vazov, Zhelyo Hristozov, “Specific Features of the 
Application of IFRS 17 – Valuation of Insurance Contracts and Profit and Loss Management”, Journal of 
Risk and Financial Management, Vol. 18, No. 12/2025, 706.
  7  Wijdan Yousuf et al., “The IFRS 17 contractual service margin: a life insurance perspective”, British 
Actuarial Journal, Vol. 26, 2021, e2.
  8  Thiago Signorelli, Carlos Heitor Campani, César Neves, “Direct approach to assess risk adjustment 
under IFRS 17”, Revista Contabilidade & Finanças, No. 90/2022, e1646; Magnus Carlehed, “A Model for Risk 
Adjustment (IFRS 17) for Surrender Risk in Life Insurance”, Risks, Vol. 11, No. 3/2023, 62.
  9  Merjona Lamaj, Zoltán Novotny-Farkas, Lukas Obernauer, “Making Sense of the IFRS 17 Transition Ef-
fects”, Accounting Horizons, 2026, 1–19; Ahmad Dahiyat, Walid Owais, “The Expected Impact of Applying 
IFRS (17) Insurance Contracts on the Quality of Financial Reports”, Accounting, Vol. 7, No. 3/2021, 581–590; 
Osarenren Osasere Agienohuwa, Ofuan James Ilaboya, “IFRS Adoption and Financial Reporting Quality: 
IASB Qualitative Characteristics Approach”, Accounting & Taxation Review, Vol. 2, No. 3/2018, 30–47; 
Ralph ter Hoeven, Antonio Borelli, Pelle van Vlijmen, “First Year’s Application of IFRS 17 in the Financial 
Statements of European Insurance Companies”, Maandblad voor Accountancy en Bedrijfseconomie, Vol. 
98, No. 6/2024, 403–422.
10  Karolina Puławska, Wojciech Strzelczyk, “IFRS 17 Implementation: Market Participants’ Perspective”, 
Central European Management Journal, Vol. 33, No. 3/2025, 455–477.
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IFRS 17 brings to the actuarial function. The paper’s starting premise is that IFRS 17 
has led not only to a change in the accounting treatment of insurance contracts, but 
also to a fundamental transformation of the actuarial function, which is increasingly 
developing from a traditionally technical function into one that actively participates 
in financial reporting, risk management, and strategic decision-making.

The research is based on a qualitative analysis of relevant scholarly and 
professional literature and regulatory documents relating to the application of IFRS 
17 and to the development of the actuarial function. The methodological approach 
comprises content analysis and a thematic synthesis of findings from the literature 
in order to identify the key changes that IFRS 17 brings to the actuarial function. 
By grouping the changes identified, a conceptual model of the transformation of 
the actuarial function is developed across five interrelated dimensions (financial, 
managerial, interdisciplinary, communication, and professional), which together 
provide a more comprehensive view of the changes in the role, responsibilities, and 
competencies of actuaries.

II Basic Characteristics of IFRS 17

The International Accounting Standards Board (IASB) issued IFRS 17 in May 
2017, after nearly two decades of development, with mandatory application from 
1st January 2023. Its entry into force replaced the previous interim standard, IFRS 
4, which had allowed insurers to apply various national accounting practices. As a 
consequence of that approach, the financial statements of insurance undertakings 
were often not comparable with one another, which made it difficult to assess their 
financial position, profitability, and risk exposure. One of the primary objectives of 
IFRS 17 is therefore to improve the transparency, comparability, and reliability of 
insurers’ financial statements, thereby enabling a better understanding of insurance 
contracts and the risks arising from them.11 This allows not only for the comparability 
of financial statements across different insurance undertakings, but also for more 
consistent monitoring of their financial performance over time.12

The most significant changes brought by IFRS 17 relate to the grouping 
and measurement of insurance contracts, as well as to the recognition of profit from 
insurance. Contracts are first classified into portfolios, which comprise contracts 
with similar risk characteristics that are managed together. Within each portfolio, 
contracts are further divided into groups according to their expected profitability 
at initial recognition. The first group comprises contracts considered onerous, i.e. 

11  R. Vazov, Z. Hristozov, 6.
12  Sunčica Milutinović, Željko Vojinović, “Novi računovodstveni pristup za ugovore o osiguranju prema 
izmenjenoj profesionalnoj regulativi”, Tokovi osiguranja, No. 3/2025, 506.
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unprofitable. The second group comprises contracts for which there is no significant 
possibility of becoming onerous in the future. The remaining contracts are classified 
into the third group.13 This approach prevents losses from unprofitable groups of 
contracts from being offset against gains generated by profitable groups, thereby 
ensuring a more transparent presentation of an insurer’s financial results.14 Within 
each group, contracts are further divided into annual cohorts, comprising contracts 
issued during the same year.

According to the General Measurement Model, which is prescribed as the 
measurement model for all insurance contracts,15 insurance contract liabilities are 
measured, at initial recognition, at the level of a group of insurance contracts as the 
present value of expected future cash flows, discounted to present value, adjusted 
for non-financial risk, and increased by the contractual service margin (CSM).16 In 
the professional literature, this measurement model is referred to as the “building 
blocks approach”.17 The risk adjustment under IFRS 17 represents the compensation 
an insurer requires for bearing the uncertainty regarding the amount and timing 
of cash flows arising from non-financial risk.18 The standard does not specify the 
yield curve to be used for discounting future cash flows, nor a specific method for 
determining the risk adjustment.

The contractual service margin is a new concept introduced by IFRS 17. Its 
purpose is to prevent the recognition of income that has yet to be earned in respect 
of a given group of insurance contracts. The CSM represents the unearned expected 
profit from providing insurance coverage, defined as the positive difference between 
the risk-adjusted expected present value of future cash inflows and outflows at the 
initial recognition of a group of insurance contracts:

CSM₀ = max(PV of future inflows − PV of future outflows − Risk adjustment, 0)19

If a group of insurance contracts is expected to be loss-making, the resulting 
loss is recognized immediately in the P&L statement, and the CSM is set to zero, since 

13  International Accounting Standards Board, International Financial Reporting Standard 17 – Insurance 
Contracts, IFRS Foundation, London, 2017, para. 16.
14  Michael Winkler, Sunil K. Kansal, Navigating IFRS 17: A Practical Guide to Accounting & Actuarial Imple-
mentation, Verlag Versicherungswirtschaft, Karlsruhe, 2024.
15  In addition to the General Measurement Model (GMM), IFRS 17 also provides for the Premium Allocation 
Approach (PAA), which may be applied to contracts with a coverage period of up to one year, as well as 
the Variable Fee Approach (VFA), intended for contracts with direct participation features.
16  International Accounting Standards Board, IFRS 17, para. 32.
17  David Burton, Overview of IFRS 17, Institute and Faculty of Actuaries, London, available at: https://www.
actuaries.org.uk/system/files/field/document/David%20Burton.pdf, 7. 7. 2026.
18  International Accounting Standards Board, IFRS 17, para. 37.
19  Adapted from Nicholas Caramagno, David Mamane, and Liam Neilson, “An Introduction to IFRS 17 for 
P&C Actuaries”, Casualty Actuarial Society E-Forum, 2021.
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it cannot be negative. If a group of insurance contracts is expected to be profitable, 
the CSM is positive and recognized as a liability (unearned profit). To illustrate the 
determination of the contractual service margin at initial recognition, Table 1 presents 
a simplified example for a profitable and an onerous group of insurance contracts.

Table 1. Hypothetical Example of Determining the Initial Contractual  
Service Margin

Calculation item Profitable group 
of contracts

Onerous group 
of contracts

(a) Present value of expected future cash inflows 1,250 m.u. 1,020 m.u.
(b) Present value of expected future cash outflows 1,045 m.u. 1,040 m.u.
(c) Risk adjustment 55 m.u. 40 m.u.
(d) Initial CSM = max (a – b – c, 0) 150 m.u. 0 m.u.
(e) Loss recognized immediately in the P&L 
statement 0 m.u. 60 m.u.

Source: Adapted from W. Yousuf et al., 5.

Following initial recognition, the contractual service margin (CSM) is adjusted 
at the end of each reporting period throughout the coverage period to reflect changes 
relating to future insurance services, the accretion of interest, and the amount rec-
ognized in the statement of profit or loss in respect of insurance services provided 
during the reporting period.20 Assume that, for the profitable group of contracts 
shown in Table 1, actuarial assumptions change after the first year of the coverage as 
a result of new information regarding the expected frequency of claims, the amount 
of future claim payments, or the costs of fulfilling the contract. Such changes affect 
the estimated future cash flows and require a remeasurement of the liabilities arising 
from the insurance contracts. Where the changes relate to future insurance services, 
the corresponding adjustments are made through the CSM, thereby altering the 
timing of future profit recognition. Consequently, the financial result the undertaking 
will report in subsequent periods also changes. In such a situation, the actuary’s role 
extends beyond the initial determination of the CSM. The actuary must reassess and 
update the actuarial assumptions, remeasure future cash flows, estimate the impact 
of those changes on the CSM, and explain their impact on the company’s financial 
performance. This example shows that the CSM is not merely a new element in the 
measurement of insurance contracts, but also one of the main reasons why IFRS 17 
significantly expands the responsibilities of the actuarial function.

The systematic amortization of the CSM and its allocation to the P&L 
statement ensures that profit is earned consistently with the provision of insurance 

20  See further: International Accounting Standards Board, IFRS 17, para. 44.
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coverage throughout the coverage period, rather than at the moment the contract is 
issued.21 This applies the fundamental principle of accrual accounting, under which 
revenue is recognized in the period in which the service is provided, thereby ensuring 
a more faithful presentation of the financial performance of insurance companies.22

An important feature of IFRS 17 is its significant reliance on professional 
judgment and expert estimates. Unlike regulatory frameworks that prescribe in-
dividual calculation methods in detail, IFRS 17 is a principles-based standard that 
leaves insurance companies considerable scope in choosing the methodologies 
and assumptions that most faithfully reflect the economic substance of insurance 
contracts.23 For this reason, determining future cash flows, selecting discount rates, 
defining contract boundaries, estimating the risk adjustment, assessing the applica-
bility of the Premium Allocation Approach (PAA), selecting the transition approach, 
and other methodological choices all require a high level of professional expertise 
and judgment. Finally, professional judgment in the context of applying IFRS 17 
relates not only to the choice of appropriate methodologies, but also to the critical 
assessment of the limitations of the available data and the reliability of the results 
obtained.24

III Transformation of the Role of the Actuarial Function  
under the Impact of IFRS 17

The development of the actuarial profession since the beginning of the 
20th century has been marked by a gradual broadening of its scope. The literature 
distinguishes three developmental stages: the “golden age of actuarial science” during 
the first half of the 20th century, dominated by deterministic models in life insurance; 
the subsequent period of intensive application of probabilistic models and the ex-
pansion of activities into non-life insurance from the 1960s onward; and a stage of 
strong integration of actuarial science with financial economics, risk management, 
and stochastic modeling from the 1980s onward.25 Through these developmental 
stages, the actuarial function gradually evolved from the traditional tasks of pre-
mium calculation and the assessment of technical provisions and solvency toward 

21  Jelena Kočović, Marija Koprivica, “Prednosti i nedostaci MSFI 17”, XIV Međunarodni kongres računovođa 
i revizora Crne Gore: Susret računovodstva, poreza i bankarstva – Korporativno izvještavanje: Quo Vadis?, 
Institut sertifikovanih računovođa Crne Gore and Ekonomski fakultet Podgorica, Bečići, 2019, 109.
22  L. Palmborg, M. Lindholm, F. Lindskog, 172.
23  W. Yousuf et al., 2.
24  Eytan Ellenberg, “Risk Attribution under IFRS 17: Structural Separability and the Integrity of Actuarial 
Narratives”, The European Actuary, No. 45/2026, 19.
25  Hans Bühlmann, “The Actuary: The Role and Limitations of the Profession Since the Mid-19th Century”, 
ASTIN Bulletin, Vol. 27, No. 2/1997, 166.
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increasingly active participation in risk management, product development, and the 
corporate governance of insurance companies.26 Although actuarial estimates have 
always had a significant impact on the financial position of insurers, their role in the 
financial reporting process and in business decision-making remained indirect for a 
long time. A strong institutional impetus for the further transformation of the actuarial 
function was provided by the introduction of the Solvency II regulatory framework, 
under which it was formally defined as one of the key functions of the governance 
system,27 alongside an expansion of its responsibilities in risk management and 
capital adequacy. The application of IFRS 17 continues and further accelerates this 
process, expanding the responsibilities and significance of the actuarial function 
within insurance companies.

The change in the actuary’s role under IFRS 17 is particularly evident in the 
financial reporting process, since a substantial part of the information underlying 
the preparation of financial statements is based precisely on actuarial assumptions, 
models, and professional judgment. As the standard leaves considerable room for 
professional judgment in the choice of methodologies and assumptions, different 
approaches to determining discount rates, contract boundaries, the contractual 
service margin, the risk adjustment, and other measurement elements can signifi-
cantly impact the liabilities reported for insurance contracts, and consequently the 
insurance company’s financial result. Accordingly, the quality of financial statements 
depends to a large extent on the quality of actuarial estimates and the soundness of 
the assumptions used. This gives rise to the financial transformation of the actuarial 
function, which evolves from a predominantly technical function into one that ac-
tively participates in shaping information on the financial position and performance 
of the insurance company.

The increased significance of the actuarial function in the financial reporting 
process is further confirmed by the scope and complexity of the disclosures required 
under IFRS 17. The new standard introduces a large volume of qualitative and quan-
titative information relating to the discount rates applied, the risk adjustment, the 
contractual service margin, sensitivity analyses, liquidity, and other elements of 
insurance contract measurement. Since most of this information is based on actu-
arial models, assumptions, and estimates, actuaries are increasingly involved not 
only in their calculation but also in preparing the disclosures and explaining their 
impact on financial results. In this way, IFRS 17 increases not only the transparency 

26  Jelena Kočović, Marija Koprivica, Dragica Janković, “Edukacija aktuara u funkciji razvoja tržišta osiguranja”, 
Zbornik radova sa 29. susret osiguravača i reosiguravača – SORS 2018 (eds. Boris Marović et al.), Sveučilišna 
tiskara, Zagreb, 2018, 130–134.
27  Directive 2009/138/EC of the European Parliament and of the Council of 25 November 2009 on the 
Taking-up and Pursuit of the Business of Insurance and Reinsurance (Solvency II), Official Journal of the 
European Union, L 335, 17 December 2009, Art. 48.
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of financial statements but also increases the responsibility of actuaries to contribute 
to that transparency.

The financial transformation of the actuarial function under IFRS 17 is fur-
ther evidenced by the position of the Actuarial Association of Europe (AAE), which 
proposes the term “reporting actuary” to denote the actuary who plays a central role 
in preparing financial statements under this IFRS 17.28 Moreover, the AAE advocates 
for the role of the actuary in the process of preparing and auditing the financial state-
ments of insurance companies under this standard to be formally defined in law.29

The application of IFRS 17 intensifies cooperation between the actuarial 
function and other business functions: accounting, risk management, and informa-
tion technology. Whereas accountants in insurance companies have traditionally 
focused on recording and presenting financial information, and actuaries on assessing 
liabilities and risks, IFRS 17 requires a much closer relationship between the two. 
Actuarial estimates have become an integral part of the financial statements, while 
accounting policies and the manner in which results are presented can significantly 
influence the interpretation of actuarial calculations. The boundary between the 
actuarial and accounting functions is therefore becoming less pronounced, while 
their interdependence is growing. Actuaries and accountants increasingly rely on 
shared databases, models, and methodologies, while the successful application of 
IFRS 17 requires a mutual understanding of each other’s areas of expertise. Actu-
aries are expected to understand how their estimates are reflected in the financial 
statements, while accountants must understand the models and assumptions on 
which those estimates are based.

The application of IFRS 17 further strengthens the link between the actuarial 
function and the risk management function. The measurement of insurance contracts 
under IFRS 17 is based on estimating future cash flows and the non-financial risks 
affecting their amount and timing, so that the identification, measurement, and 
monitoring of risk become an integral part of the insurance contract measurement 
process. Such an approach to measurement requires coordinated action between 
the actuarial function and the risk management function, particularly in developing 
methodologies, choosing assumptions, and assessing their impact on the under-
taking’s financial results. A particularly important area of cooperation between the 
actuarial and risk management functions is the determination of the risk adjustment, 
since the choice of methodology and the level of acceptable risk must be consistent 
with the undertaking’s overall risk appetite.30

28  Actuarial Association of Europe, “Roles of Actuaries in Relation to IFRS 17”, AAE Discussion Paper, Brus-
sels, November 2020, 7.
29  Ibidem.
30  Noman Zafar, “IFRS 17: An Enhanced Role for Actuaries”, Lux Actuaries & Consultants, available at: https://
luxactuaries.com/ifrs-17-an-enhanced-role-for-actuaries#, 29. 6. 2026.
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The transformation of the actuarial function is also reflected in its increasingly 
intensive cooperation with information technology. IFRS 17 requires the processing 
of large volumes of data, a higher level of data granularity, the establishment of 
new information flows, and the integration of the various information systems that 
support the insurance contract measurement process.31 As a result, the actuary’s 
responsibility extends beyond the development and application of actuarial models 
to defining information requirements and linking business needs with the technical 
capabilities of information systems. Actuaries also participate in testing software 
solutions, integrating different systems, and establishing controls to ensure the 
reliability of results,32 which requires familiarity with the functioning of information 
systems and data management processes.

These changes show that the application of IFRS 17 affects not only the 
content of actuarial work but also its organizational position within the insurance 
company. Cooperation with the accounting function, the risk management function, 
and information technology becomes an integral part of the actuary’s everyday 
activities. This gives rise to the interdisciplinary transformation of the actuarial func-
tion, which gradually evolves from a relatively self-contained professional function 
into an integrator of the various business functions within the insurance company.

A particularly important change relates to the increasingly prominent role 
of the actuary in the business decision-making process. IFRS 17 introduces a new 
way of measuring and presenting an insurer’s results and enables a more detailed 
view of the sources of value creation within the insurance portfolio, as well as the 
profitability of individual groups of contracts and cohorts. Conventional performance 
indicators, such as gross written premium, are no longer sufficient to assess an in-
surer’s performance,33 and attention instead shifts to indicators that reflect future 
profitability and the timing of its recognition over the life of the contract. Whereas 
the traditional focus was on estimating individual figures as at the reporting date, 
the new standard requires a detailed analysis of the causes of their changes over 
time. As a result, the role of the actuary extends beyond the calculation of individual 
measurement components to encompass the analysis and explanation of the impact 
of actuarial assumptions and estimates on the company’s financial result, including 
the effects of experience, changes in assumptions, and market movements. The ac-
tuarial function, thus, gradually shifts from a calculation-based role to an analytical 

31  KPMG International, KPMG IFRS 17 Express—Powered by SAS: Fast Track Your IFRS 17 Implementation, 
available at: https://assets.kpmg.com/content/dam/kpmg/xx/pdf/2022/01/ifrs-17-express.pdf, 29. 6. 2026.
32  Zhou Hai, “Outlook on Financial and Actuarial Digitalization in the Post-IFRS 17 Era”, The Actuary 
Magazine, available at: https://www.theactuarymagazine.org/outlook-on-financial-and-actuarial-digita-
lization-in-the-post-ifrs-17-era/, 30. 6. 2026.
33  KPMG International, First Impressions: IFRS 17 Insurance Contracts (2020 Edition), 107, available at: https://
assets.kpmg.com/content/dam/kpmgsites/xx/pdf/ifrg/2024/ifrs17-first-impressions-2020.pdf, 1. 7. 2026.
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one. Actuaries are increasingly expected to identify the drivers of profitability, assess 
the financial effects of alternative business solutions, and support management in 
evaluating business performance, planning portfolio development, and making 
strategic decisions. Thereby the actuary’s role extends beyond the boundaries of 
traditional technical expertise and acquires a pronounced managerial dimension.

The changes brought by IFRS 17 also concern the way in which actuaries 
communicate the results of their work and receive feedback. The experience of 
countries that have already implemented IFRS 17 shows that the actuary’s role is 
increasingly shifting from a producer of technical data to an interpreter of it. In this 
context, the professional literature has introduced the concept of the “actuary as a 
storyteller”, which emphasizes the actuary’s ability to explain the causes of changes 
in financial results, the effects of the assumptions used, and the business implica-
tions of different scenarios.34 Such a role requires not only technical expertise but 
also well-developed communication and presentation skills. An actuary’s work is 
no longer evaluated solely on the accuracy of the calculations and models applied, 
but also on the ability to clearly explain the results obtained and place them in the 
appropriate business context.35 Given the complexity of the models, assumptions, 
and methodologies used in measurement of insurance contracts, actuaries are 
increasingly expected to present complex technical concepts in a manner com-
prehensible to management, auditors, regulators, and other stakeholders, without 
losing their substance or professional rigor. In this way, the actuary becomes a 
mediator between the technical world of models and the business world of deci-
sion-making,36 while the soundness of communication and the interpretation of 
results become almost as important as the soundness of the actuarial estimates and  
calculations themselves.37

The transformation of the actuarial function under the influence of IFRS 
17 is also reflected in changes in the competencies expected of actuaries. Some 
authors note that the complexity of IFRS 17 has given rise to a certain “perplexed 
actuary” phenomenon in interpreting and applying particular requirements of 
the standard.38 The reason for this is not a lack of actuarial knowledge, but the 
fact that IFRS 17 integrates accounting, financial, and actuarial concepts that have 
traditionally been considered separately. As a result, actuaries today are expected 
to possess a considerably broader set of competencies than before, as well as the 

34  Vasilka Bangeova, IFRS 17: The Actuary as a Storyteller, Guy Carpenter, presentation at SIAS, available at: 
https://sias.org.uk/media/1399/2023-04-12-ifrs-17-the-actuary-as-a-storyteller.pdf, 1. 7. 2026.
35  E. Ellenberg, 20.
36  Thomas Béhar, IFRS 17: An Actuarial Challenge – New Standard and New Challenges, available at: https://
ordineattuari.it/media/yhfcb32d/2-behar_ifrs17-an_actuarial_challenge.pdf, 3. 7. 2026.
37  E. Ellenberg, 20.
38  Anselm Fleischmann, Jonas Hirz, “The IFRS17 Guide for the Perplexed Actuary”, SSRN Electronic Journal, 
available at: https://ssrn.com/abstract=3222293, 3. 7. 2026.
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ability to view problems from different professional perspectives. In addition to 
traditional knowledge of probability, statistics, and financial and actuarial mathe-
matics, knowledge of accounting, financial reporting, risk management, informa-
tion technology, and business analytics is becoming increasingly important. This 
broadening of competencies is consistent with changes in international standards 
for actuarial education. The most recent revision of the education syllabus of the 
International Actuarial Association (IAA), carried out precisely in 2017,39 the same year 
IFRS 17 was issued, more explicitly incorporated the areas of data and information 
systems, financial reporting, risk management, communication, problem-solving, 
decision-making, and professional practice.40 The profile of the actuary is thereby 
changing from a narrowly specialized technical expert to a multidisciplinary pro-
fessional who connects different functional areas within the insurance company, 
which reflects the professional transformation of the actuarial function. Since 
certain questions concerning the application of IFRS 17 do not have unambiguous 
answers, actuaries are required to pursue continuous professional development, 
follow professional guidance, and actively engage in professional discussions on 
the application of the standard. Actuarial expertise in this context entails not only 
knowledge of models and calculation methods, but also the ability to exercise 
professional judgment in situations where the standard leaves room for differing  
interpretations.

These changes are also reflected in the development of university-level 
actuarial education. Contemporary degree programs in actuarial science are in-
creasingly developed within faculties of economics, where, alongside mathematical 
and statistical disciplines, finance, accounting, risk management, and business 
informatics are studied systematically. This development reflects the growing 
need of the actuarial profession for professionals of different backgrounds – econ-
omists, mathematicians, engineers, and IT experts. In this context, the tradition of 
studying insurance and actuarial science at the Faculty of Economics, University of 
Belgrade, dates back to the founding of the former Economics-Commercial High 
School in 1937. Over the decades, teaching and research in the field of insurance 
and actuarial science have developed at the Faculty of Economics,41 which is further 
confirmed by the recognition of its Master’s program in Actuarial Science by the 
Education Committee of the International Actuarial Association (IAA) as a program 
aligned with international standards for actuarial education. Since 2015, in accor-
dance with an agreement with the National Bank of Serbia on the advancement of 

39  International Actuarial Association, 2017 IAA Education Syllabus, Ottawa: International Actuarial As-
sociation, 2017.
40  J. Kočović, M. Koprivica, D. Janković, 140.
41  Jelena Kočović et al., “Istorijski razvoj izučavanja oblasti osiguranja i aktuarstva na Ekonomskom fakul-
tetu Univerziteta u Beogradu”, Ekonomske ideje i praksa, Vol. 58, 2025, 84.
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the actuarial profession, the Faculty of Economics has organized the courses and  
examinations leading to the qualification of certified actuary within its Master’s 
academic studies program.

IV Conceptual Model of the Transformation of the Actuarial 
Function through Five Dimensions

Based on the foregoing analysis of the relevant literature and the changes 
identified in the role of the actuarial function, it can be concluded that the changes 
IFRS 17 brings to the actuarial profession relate not merely to individual tasks and 
responsibilities, but represent a broader transformation of the actuarial function. 
Although authors emphasize different aspects of these changes, what they have 
in common is that they point to a broadening of the actuary’s field of activity and 
to increasingly intensive involvement in the processes of financial reporting, risk 
management, and business decision-making. In this paper, the changes identified 
are grouped into five interrelated dimensions of the transformation of the actuarial 
function: financial, interdisciplinary, managerial, communication, and professional 
(Table 2). The financial dimension arises from the increased significance of actuarial 
estimates in financial reporting. The interdisciplinary dimension is reflected in more 
intensive cooperation between actuaries and accounting, the risk management 
function, and information technology. The managerial dimension relates to the 
increasingly prominent role of actuaries in business decision-making. The commu-
nication dimension is linked to the growing demands for the interpretation and 
explanation of results to various users. The professional dimension relates to changes 
in the competencies expected of actuaries under IFRS 17.
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Table 2. Conceptual Model of the Transformation of the Actuarial Function  
under the Impact of IFRS 17

Transformation 
dimension

Driver of change 
under IFRS 17

Traditional 
role of the 

actuary

New role under the 
influence of IFRS 17

Key 
competencies

Financial

Measurement of insur-
ance contracts, calcu-
lation of the CSM and 
the risk adjustment, 
disclosures

Calculation of 
premiums, tech-
nical provisions, 
and solvency 
assessment

Active participation in 
financial reporting, in 
the measurement of 
insurance contracts, 
and in explaining the 
impact of actuarial 
estimates on financial 
results

Financial report-
ing, insurance ac-
counting, profes-
sional judgment

Interdisciplinary

Linking actuarial, 
accounting, IT, and 
risk-management pro-
cesses in applying the 
standard

Relatively inde-
pendent perfor-
mance of actuar-
ial tasks

Coordination and inte-
gration of the actuarial 
function’s work with 
accounting, risk man-
agement, information 
technology, finance, 
and audit

Coordination, 
teamwork, inter-
disciplinary co-
operation, project 
management

Managerial

Analysis of the prof-
itability of groups of 
contracts and annual 
cohorts, changes in 
performance indica-
tors

Technical sup-
port to business 
operations and 
risk manage-
ment

Profitability analysis, 
identification of sourc-
es of profit, analysis of 
performance indicators, 
support for strategic 
decision-making

Business analyt-
ics, profitability 
analysis, scenario 
analysis, strategic 
thinking

Communication

Complexity of mea-
surement results and 
disclosures; need to 
explain deviations of 
actual from expected 
results and the effects 
of changes in actuarial 
assumptions

Preparation of 
technical calcula-
tions and reports

Interpretation of re-
sults, preparation of 
disclosures, commu-
nication with man-
agement, regulators, 
auditors, and users of 
financial statements

Interpretation 
of results, com-
munication and 
presentation skills, 
business report-
ing, storytelling

Professional

Principles-based ap-
proach, complexity of 
the standard, and the 
need for professional 
judgment

Predominantly 
actuarial and 
mathematical/
statistical ex-
pertise

A multidisciplinary 
professional  who 
combines actuarial, 
financial, accounting, 
risk-management, in-
formation-technolo-
gy, and data-analytics 
knowledge

Risk manage -
ment, account-
ing, information 
technology, data 
analytics, contin-
uous professional 
development

Source: Systematization by the authors based on the foregoing literature review.

The proposed model is based on the findings of the foregoing analysis, 
according to which IFRS 17, changes not only particular technical aspects of actuarial 
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work, but also the position of actuaries within the insurer’s organizational structure 
and the nature of the responsibilities and competencies expected of the actuary. 
Taken together, these dimensions point to a gradual shift from the traditional actu-
arial function, predominantly focused on premium calculation, technical provisions, 
and solvency assessment, toward a function that actively participates in financial 
reporting, risk management, and support for strategic decision-making. At the 
same time, the importance of interdisciplinary cooperation and multidisciplinary  
competencies is growing, positioning the actuarial function as one of the key func-
tions in the corporate governance system of insurance companies.

The proposed model can serve as a framework for insurance companies in 
assessing the readiness of the actuarial function for the application of IFRS 17. Rather 
than viewing compliance solely through the technical implementation of the standard, 
the model enables the identification of areas requiring further improvement in the 
organization of work, employee competencies, and cooperation between business 
functions. For example, pronounced weaknesses in the interdisciplinary dimension 
may indicate a need for better coordination among the actuarial, accounting, IT, and 
risk management functions, even where the technical aspects of implementation 
have been successfully addressed. In addition, viewing the transformation of the 
actuarial function through five dimensions can contribute to a more systematic 
assessment of the competencies necessary for the successful application of IFRS 17 
and to planning their further development. In the context of the Serbian insurance 
market, which is only now preparing for the application of IFRS 17, such an approach 
may prove useful for the timely identification of the organizational, competency-re-
lated, and managerial requirements that the application of IFRS 17 places on the 
actuarial function.

Finally, the proposed model may serve as a starting point for future empir-
ical research on the transformation of the actuarial function. Further research could 
examine the relative significance of the individual dimensions of transformation, how 
they relate to one another, and whether differences exist in this respect between 
markets that have already implemented IFRS 17 and those that are only preparing 
to do so. To operationalize the model, each dimension of transformation could be 
associated with corresponding indicators that would enable the degree of transfor-
mation of the actuarial function to be assessed in practice. The financial dimension, 
for instance, could be measured by the extent of actuarial involvement in the prepa-
ration of financial statements and disclosures, the existence of formalized procedures 
for defining and validating key actuarial assumptions, and actuaries’ involvement in 
explaining the impact of these assumptions on the company’s financial results. The 
interdisciplinary dimension could be assessed through the frequency of meetings 
and other forms of cooperation between the actuarial function and the accounting, 
risk management, and information technology functions, the existence of joint teams 
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for implementing IFRS 17, and the extent to which shared databases and models are 
used. The remaining dimensions of the proposed model could be operationalized in 
a similar manner. Indicators defined in this way could be examined through survey 
methods or structured interviews with actuaries, management, and representatives 
of other business functions, thereby enabling the empirical validation and further 
refinement of the proposed model. 

V Conclusion

The distinctive feature of IFRS 17 lies in the fact that its application depends 
on actuarial estimates, models, and professional judgment, to a considerably greater 
extent than most other financial reporting standards. Specifically, determining the 
liabilities arising from insurance contracts requires estimating future cash flows, 
selecting appropriate discount rates, determining the risk adjustment, and calcu-
lating the contractual service margin, with the standard leaving considerable room 
for the choice of methodological solutions and the definition of key assumptions. 
As a result, the actuarial function finds itself, for the first time, at the very center of 
the application of the international financial reporting standard.

The analysis conducted in this paper shows that, under the influence of IFRS 
17, not only the scope of the actuarial function’s responsibilities changes, but also its 
fundamental role within insurance companies. In addition to the traditional tasks relating 
to premium calculation, liability measurement, and solvency assessment, actuaries today 
play a significant role in the development of measurement methodologies, in the financial 
reporting process, in interpreting business results, and in supporting management in 
business decision-making. Consequently, the actuarial function has become an important 
link between accounting, risk management, information technology, and business deci-
sion-making. In this context, IFRS 17 represents not only a new financial reporting standard, 
but also one of the most significant drivers of the transformation of the actuarial profession  
in recent decades.

The transformation of the actuarial function under the influence of IFRS 17 
is not one-dimensional, rather, it encompasses changes in responsibilities, compe-
tencies, organizational position, and cooperation with other business functions. In 
order to capture these changes in a comprehensive manner, this paper proposes a 
conceptual model of the transformation of the actuarial function across five inter-
related dimensions. The proposed conceptual model brings together the findings 
of the relevant literature within a unified analytical framework for understanding 
the impact of IFRS 17 on the actuarial function.

Given that the intensity and specific form of the transformation may depend 
on the organizational characteristics of the insurance company, the size and struc-
ture of its portfolio, the sophistication of its information systems, and the manner 
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in which the standard is implemented, the proposed conceptual model should not 
be regarded as a universally applicable pattern of transformation of the actuarial 
function. Its value lies in providing a systematic framework for understanding the 
changes IFRS 17 brings to the actuarial function, and it may serve as a starting point 
for future empirical research examining the prevalence and relative significance of 
the individual dimensions of transformation in practice.
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Apstrakt
U radu su analizirani kriterijumi bitni za određivanje visine pretrpljene mate-

rijalne štete i rente zbog gubitka ili smanjene zarade lica koje usled telesne povrede 
ili oštećenja zdravlja postane delimično ili potpuno nesposobno za rad. Na osnovu 
aktuelnih stavova sudske prakse u Republici Srbiji, pokazano je koje kriterijume treba 
uzeti u obzir pri određivanju deliktne odštetne rente za oštećene koji imaju zakonski 
status nezaposlenih lica. Reč je o oštećenima kod kojih se na specifičan način mora 
određivati izgubljena dobit, tj. zarada koju su ostvarivali do štetnog događaja. Zbog 
nesigurnog, povremenog ili faktičkog rada nezaposlenih postoje teškoće da se dokaže 
visina pretrpljene štete. Rezultati istraživanja dopunjeni su primerima iz austrijske 
i nemačke prakse, da bi se pokazalo kako se sudska praksa različito razvija, uprkos 
generalnoj sličnosti regulative u vezi s rentom u zakonodavstvima germanskog tipa 
kontinentalnog pravnog sistema.

Ključne reči: renta, gubitak zarade, naknada štete, sudska praksa

1  Redovni profesor, naučni savetnik, Institut za uporedno pravo, Srbija, imejl: n.mrvic@iup.ac.rs, ORCID 
0000-0003-0424-0610
2  Redovni profesor, stalni predavač Pravosudne akademije RS, Srbija, imejl: petrovicmzdravko@gmail.
com, ORCID 0009-0002-9401-2725
Rad primljen: 18.6.2026. 
Rad prihvaćen: 13.7.2026. 
3  Što se tiče prvog autora, rad je nastao kao rezultat naučnoistraživačkog rada na Institutu za uporedno 
pravo u 2026. godini uz finansijsku podršku Ministarstva nauke, tehnološkog razvoja i inovacija (eviden-
cioni broj: 451-03-33/2026-03/200049 od 5. 2. 2026).



3/2026|� 441

N. M. Petrović, Z. Petrović: Pravo nezaposlenih lica na deliktnu odštetnu rentu 
zbog gubitka zarade

I Uvod

Pravo na naknadu štete u obliku novčane rente ima lice kome je deliktom 
prouzrokovana telesna povreda ili oštećenje zdravlja tako da je postalo nesposobno 
ili mu je smanjena radna sposobnost za bavljenje sopstvenim zanimanjem. Zbog 
toga oštećeni, između ostalog, trpi materijalnu štetu u vidu gubitka ili smanjenja 
zarade, kao i gubitka svake druge imovinske koristi od vlastitog dozvoljenog rada. 
Kao način naknade štete, kako i sama reč ukazuje, renta podrazumeva periodične 
isplate naknade u novcu za buduću kontinuiranu materijalnu štetu. Pomenuti način 
naknade štete u praksi osiguranja rezervisan je za relativno retke ali najteže slučajeve 
šteta kojima su izloženi osiguranici ili oštećena treća lica, a obim i kompleksnost štete 
su takvi da se otvara pitanje hoće li i u kojoj meri vlastitim radom ubuduće moći da 
izdržavaju sebe i članove porodice. U takvim slučajevima iluzorno je očekivati da 
uopšte može doći do izražaja kompenzatorna priroda naknade štete u vidu novca, 
ali je delimično moguće, u skladu s konceptom komutativne pravde, umanjiti ma-
terijalnu štetu periodičnom isplatom novčane naknade oštećenom pod uslovom da 
su ekonomske prilike u društvu stabilne.

Prednosti naknade štete u obliku novčane rente za slučaj telesne povrede 
(zbog gubitka zarade usled nesposobnosti za rad) razlog su što se danas svugde, 
pa čak i u common law zakonodavstvima, suprotno njihovoj tradiciji, dozvoljava 
periodična isplata naknade štete, dok se u drugim zakonodavstvima ona dosuđuje 
bilo na osnovu opštih principa odštetnog prava bilo na osnovu posebnih zakonskih 
odredaba.4 Kao i zakoni drugih država čiji su pravni sistemi utemeljeni na tradiciji 
germanske podvarijante kontinentalnog pravnog sistema, i Zakon o obligacionim 
odnosima5 koji važi u Republici Srbiji izričito reguliše pravo na naknadu štete u obli-
ku novčane rente. Tako su u čl. 188-197 ZOO propisani uslovi pod kojima oštećeni6 
mogu da ostvaruju pravo na naknadu štete u obliku rente zbog smrti bliskog lica ili 
usled povrede tela ili oštećenja zdravlja. Pri tome je u ZOO, kao i u nemačkom pravu, 
prihvaćeno rešenje po kome se po zakonu prioritet daje periodičnoj isplati novčane 
rente u odnosu na jednokratnu isplatu njenog kapitalizovanog novčanog iznosa.7

Predmet rada jeste ostvarivanje prava na novčanu rentu zbog izgubljene 
zarade nezaposlenog lica. U smislu čl. 2 st. 1 Zakona o zapošljavanju i osiguranju za 

4  Nataša Mrvić Petrović, Zdravko Petrović, „Naknada štete u obliku rente u francuskom i engleskom 
pravu“: Odgovornost za štetu, prouzrokovanje štete i osiguranje (ur. Zdravko Petrović, Vladimir Čolović), 
Valjevo-Beograd, 2018, 114–119; Obren Stanković, Naknada štete u obliku rente, Beograd, 1975, 10.
5  Zakon o obligacionim odnosima – ZOO, Službeni list SFRJ, br. 29/78, 39/85, 45/89 – odluka USJ i 57/89; 
Službeni list SRJ, br. 31/93, Službeni list SCG, br. 1/2003 – Ustavna povelja, Službeni glasnik RS, br. 18/2020.
6  Termin „oštećeni“ koji se koristi u radu jednako se odnosi na osobe muškog i ženskog pola. Isto važi 
i za izraz „lice“.
7  Nataša Mrvić Petrović, Zdravko Petrović, Naknada štete u obliku rente zbog telesne povrede ili smrti, 
Beograd, 2021, 68.
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slučaj nezaposlenosti8 (dalje: ZZOSN) nezaposlenim se smatraju lica u dobi od 15 godina 
do ispunjavanja uslova za penziju (najkasnije do 65 godina), koja nisu zasnovala radni 
odnos ili nisu na drugi način ostvarila pravo na rad, a sposobna su i odmah spremna 
da rade, vode se na evidenciji nezaposlenih i aktivno traži zaposlenje. U st. 3 istog 
člana ZZOSN naglašeno je da se ne smatraju nezaposlenim licima redovni učenik, 
student osnovnih studija do 26 godine, lice kome miruju prava iz radnog odnosa u 
skladu sa zakonom i lice koje je ispunilo uslov za penziju po važećim relevantnim 
propisima. Iz navedenog proizlazi da bi jednostavno status nezaposlenosti mogao 
da se dokaže prema podacima iz evidencije nezaposlenih.

Na prvi pogled, gubitak zarade nezaposlenog lica predstavlja contradiction 
in adiecto ako ono nije ranije ostvarivalo zaradu. Novčana renta zbog gubitka zarade 
i drugih koristi od dozvoljenog rada zbog telesne povrede ili bolesti izazvane delik-
tom u smislu čl. 195 ZOO određuje se na osnovu kumulativno ispunjenih činjenica 
da oštećeni trpi štetu zato što je postao nesposoban za rad usled telesne povrede i 
da bi, prema određenom stepenu verovatnoće, od svog rada ostvarivao dopuštenu 
korist da nije bilo štetnog događaja. Kod nezaposlenog lica može biti sporno da 
li je ono ostvarivalo određenu zaradu ili korist od dozvoljenog rada pre štetnog 
događaja, koja bi se, prema redovnom toku stvari ili prema posebnim okolnostima, 
mogla očekivati u budućnosti (čl. 189 ZOO). Ako to nije bio slučaj, nema ni štete u 
obliku izmakle dobiti, te oštećeni nema prava na novčanu rentu zbog gubitka zarade.

Nezaposleni oštećeni koji nije bio radno angažovan pre štetnog događaja 
ili je radio bez pravnog osnova (faktički rad) može se suočiti s teškoćama da dokaže 
izmaklu korist zbog gubitka zarade, zbog toga što je komplikovano potvrditi hipotetički 
scenario o zakonito očekivanom uvećanju imovine oštećenog u budućnosti (u odsu-
stvu štetnog događaja). Takav scenario, s druge strane, mora da bude razrađen prema 
objektivnim mogućnostima oštećenog da stiče zaradu ili drugu korist od svog rada 
pre štetnog događaja i utemeljen na što većem stepenu verovatnoće o onome što bi 
moglo da se očekuje u budućnosti. Takođe, nezaposleni mogu tokom perioda dok su 
evidentirani kod Nacionalne službe za zapošljavanje (dalje NSZ) da budu u tzv. radnom 
odnosu van radnog vremena ili mogu ostvarivati koristi od bilo kog dozvoljenog rada, 
na primer u vlastitom domaćinstvu. Svaka pomenuta situacija je specifična u pogledu 
ostvarivanja prava oštećenog na rentu zbog gubitka zarade usled nesposobnosti za 
rad izazvane telesnom povredom i treba da bude posebno objašnjena.

U toku parničnog postupka neophodno je odrediti sposobnost oštećenog 
nezaposlenog lica da zarađuje u ekonomskom smislu na poziciji koja odgovara nje-
govim stručnim kompetencijama, sklonostima i prethodnom radnom iskustvu, a sve 
činjenice koje će biti od značaja za usvajanje tužbenog zahteva i određivanje visine 
rente mora upravo da dokaže oštećeni u procesnom svojstvu tužioca. Ono što je za 
tužioca probitačno jeste to što je reč o kontinuiranoj šteti koja će tek nastati, ali će 

8  Službeni glasnik RS, br. 36/2009, 88/2010, 38/2015, 113/2017, 113/2017 – drugi zakon, 49/2021.
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trajati neizvesno dugo u budućnosti, nekad do kraja života oštećenog. Pri tome, iako 
postoji direktna i održana uzročna veze između uzroka (štetnog događaja) i buduće 
štete, po pravilu će biti potrebno dokazati hipotetički gubitak zarade koji bi se s ve-
likom verovatnoćom, po redovnom toku stvari, mogao očekivati. Javlja se problem 
da se izvede takva pouzdana prognoza ako se zna da trenutno postoje nestabilne 
ekonomske prilike u svetu, a naročito u Srbiji, u kojoj se, pored toga, zapaža sistemski 
nedostatak opšteg režima rada i izražena prekarizacija radno aktivnog stanovništva.9

Cilj rada jeste da se ukaže na aktuelnu sudsku praksu u vezi s pravom na 
rentu zbog gubitka zarade nezaposlenog koja nastaje usled pretrpljene telesne 
povrede. S obzirom na definisani predmet i cilj rada, istražena je praksa sudova u 
Republici Srbiji, koja je samo u neophodnoj meri upoređena s primerima iz nemačke 
i austrijske sudske prakse, kako bi se ukazalo na različiti pristup u primeni sličnih 
zakonskih rešenja. Rad se delimično temelji na rezultatima prethodnih istraživanja 
autora na teme deliktno prouzrokovane štete zbog telesne povrede, oštećenja 
zdravlja ili smrti lica i njene naknade.

 
II Gubitak zarade kao osnov prava na rentu

Osnov za ostvarivanje prava na novčanu rentu postoji kada se utvrdi da 
oštećeni usled pretrpljenih povreda i narušenog zdravlja ne može da ostvaruje 
prihod od rada koji bi ostvarivao da je zdrav i da mu nije umanjena radna sposob-
nost. Gubitak zarade je gubitak svake legalno ostvarene materijalne koristi od rada 
oštećenog (osnovne zarade, naknade za godišnji odmor, bonusa, dodatne zarade za 
prekovremeni rad, rada po smenama, u inostranstvu, pa čak i redovne napojnice).

Kako se vidi, pravo na naknadu štete se dovodi u vezu s gubitkom sposob-
nosti za rad koja nastaje zbog telesne povrede oštećenog. Međutim, gubitak radne 
sposobnosti koji je važan za ostvarivanje prava po osnovu rada i socijalno-invalid-
skog osiguranja ne konstituiše pravo na naknadu štete, jer radna sposobnost nema 
imovinsku vrednost. Radna sposobnost najpre zavisi od sposobnosti pojedinca da 
obavlja konkretni posao (njegovog fizičkog zdravlja, mentalnih sposobnosti, stečenih 
profesionalnih kompetencija i motivacije za rad), a potom i od vrste posla, organizacije 
rada i radnog okruženja, kao i od ekonomskih faktora koji utiču na tržište rada. Ali 
sa stanovišta deliktnog odštetnog prava bitno je samo to da li se u slučaju da lice 
izgubi radnu sposobnost zbog posledica deliktno prouzrokovane telesne povrede 
ili oštećenja zdravlja javlja ekonomski izražena šteta u vidu gubitka zarade ošteće-
nog lica, a potom i kako je i od koga nadoknaditi. Razlog je taj što naknada štete  

9  O situaciji u Srbiji v.: Aleksandra Marković, „Prediktori prekarnog položaja radno aktivnog stanovništva 
u Srbiji, Nemačkoj i Hrvatskoj: uporedna analiza“, Zbornik Instituta za kriminološka i sociološka istraživanja, 
br. 1/2023, 39-40; Mario Reljanović, „ Agencije za privremeno zapošljavanje: prekarni rad ili efikasno tržište 
rada?“: Ekonomija – zaposlenost i rad u Srbiji u XXI veku (ur. Aleksandar Kostić), SANU, Beograd, 2018, 289.
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u obliku novčane rente treba da doprinese finansijskoj sigurnosti oštećenog koji je 
izgubio radnu sposobnost i neće moći da ostvaruje zaradu od svog rada, ili će ona 
biti manja u odnosu na raniju. Stoga u parnici mora biti dokazano da delimičan ili 
potpun gubitak radne sposobnosti oštećenog dovodi do štete u vidu gubitka zarade.

Gubitak zarade kao oblik materijalne štete prema čl. 195 ZOO utvrđuje se 
na osnovu činjenica koje su dokazane u sudskom postupku, a pre svega na osnovu 
visine zarade koju bi oštećeno lice ostvarilo u vreme donošenja sudske presude 
da nije postalo nesposobno za rad. Šteta se izražava u novčanom gubitku zarada 
s pripadajućim zateznim kamatama na dospele mesečne iznose, a u vidu novčane 
rente isplaćuje se za unapred s kamatom od dana dospelosti. Renta se dosuđuje 
prema podacima poznatim u času kada se o njoj odlučuje. Ako se taj činjenični 
osnov bude izmenio ubuduće, pokrenuće se postupak i uslediće odluka o izmeni ili 
ukidanju rente. Jasno je da i lice koje uopšte nije ostvarivalo zaradu u vreme štetnog 
događaja, a pogotovo nezaposleni koji je povremeno bio radno angažovan, imaju 
pravo na naknadu zbog gubitka zarade pod određenim uslovima, što će u nastavku 
biti konkretnije objašnjeno na različitim primerima. 

III Gubitak zarade za privremeno radno angažovanje  
ili rad po ugovoru o delu

Nezaposlena lica mogu biti radno angažovana po osnovu ugovora o privre-
menim i povremenim poslovima ili po ugovoru o delu. Prema aktuelnom radnom 
pravu,10 u skladu sa čl. 197 i 198 ZOR, reč je radu van radnog odnosa. Međutim, 
naknada za privremeno ili povremeno radno angažovanje može da se podvede pod 
izgubljenu zaradu u smislu čl. 195 ZOO koja se isplaćuje u obliku rente saglasno st. 2 
istog člana. Radno angažovanje na privremenim poslovima najčešće (u 83% sluča-
jeva) je neformalno, a pretežno se odvija u delatnostima građevine, poljoprivrede, 
usluga smeštaja, ishrane, trgovine, saobraćaja, popravke motornih vozila, umetnosti, 
zabave i rekreacije i sličnih.11 To su kratkotrajni i malo plaćeni poslovi, koji se lako 
gube i lako dobijaju.

Uprkos privremenom karakteru privremenih i povremenih poslova koji 
mogu da traju najviše do 120 radnih dana u kalendarskoj godini (čl. 197 ZOR), u 
praksi su česte zloupotrebe na osnovu kojih je poslodavcima omogućeno da sukce-
sivno sa istim licem za novi period zaključe ugovor, ali za drugi privremeni posao. U 
zavisnosti od okolnosti slučaja, biće potrebno da se proceni verovatni razvoj karijere 
oštećenog, tj. da li bi u budućnosti stekao status lica u radnom odnosu na određeno 

10  Zakon o radu, Službeni glasnik RS, br. 24/2005, 61/2005, 54/2009, 32/2013, 75/2014, 13/2017 – odluka 
US, 113/2017, 95/2018 – autentično tumačenje, 109/2025 – drugi zakon (dalje: ZOR).
11  Aleksandra Savanović et al., Radnici drugog reda: nestandardni rad u Srbiji, Beograd, 2021, 57.
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ili neodređeno vreme kod istog poslodavca, što bi bilo u skladu sa zakonom ili bi, 
verovatnije, i u budućnosti i dalje ostvarivao zaradu na osnovu ugovora o privreme-
nim i povremenim poslovima. Ilustracije radi, u nemačkoj sudskoj praksi bio je slučaj 
povređene žene stare 39 godina, majke dvoje dece, koja je kao diplomirani filolog 
i student doktorskih studija radila na određeno vreme kao nastavnik nemačkog je-
zika za strance. Prvostepeni sud je prihvatio da bi posle isteka ugovora i određenog 
perioda traženja posla kao stručnjak sa stečenim doktoratom ona lako našla stalni 
posao u javnoj službi ili u drugom pravnom licu koje organizuje nastavu nemačkog 
jezika za strane državljane, ali je Savezni sud pravde stao na stanovište da prilikom 
određivanja visine novčane rente argumenti tuženog nisu cenjeni u dovoljnoj meri, 
te da se ne može sa sigurnošću tvrditi da bi se oštećena u budućnosti kao doktor 
nauka (kada bi imala najmanje 45 godina) zaposlila za stalno na bolje plaćenom 
mestu, tim pre što je u regiji Hesena postojalo ograničenje zapošljavanja u javnom 
sektoru. Otuda Savezni sud pravde zaključuje da bi ona verovatno stekla u budućnosti 
posao na kome bi zarađivala slično kao i ranije, ali ne i kao stručnjak sa doktoratom 
(BGH Urteil v. 9. 11. 2020 – VI ZR 300/08).12

Sve što je rečeno o radu po osnovu ugovora o povremenim i privreme-
nim poslovima mutatis mutandis važi i za rad po ugovoru o delu: teško se može 
očekivati da bi ugovor o delu kao dokaz o jednokratnom poslu koji je oštećeni pre 
štetnog događaja obavio uz naknadu bio dovoljan da se na osnovu njega zaključi 
da bi oštećeni i u budućnosti dobijao jednako plaćene poslove. Kada je reč o rad-
nom angažovanju estradno-muzičkih umetnika i izvođača u ugostiteljstvu, onda 
bi nezaposlena osoba – muzičar ili izvođač – morala priložiti obrazac zaključenog 
ugovora o izvođačkom radu (delu). Tipski obrazac ugovora sastavni je deo posebnog 
kolektivnog ugovora13 koji se odnosi na izvođače estradno-muzičke delatnosti14 i od 
2015. godine se obavezno zaključuje između izvođača koji je prijavljen kod odgo-
varajuće kolektivne organizacije i poslodavca, bilo neposredno, bilo posredstvom 
odgovarajuće agencije u skladu sa članom 199 ZOR, koji se odnosi na ugovor o delu. 
U tom pogledu ne postoje izuzeci, jer je Odlukom Vlade Srbije o primeni posebnog 
kolektivnog ugovora za radno angažovanje estradno-muzičkih umetnika i izvođača 
u ugostiteljstvu na poslodavce koji nisu članovi Unije poslodavaca Srbije i koji nisu 
učestvovali u njegovom zaključenju15 utvrđeno da se pomenuti posebni kolektivni 
ugovor i, u skladu s njim, tipski ugovor o izvođačkom radu primenjuju bez izuzetka 
na sve poslodavce i sve izvođače estradno-muzičkog programa u ugostiteljstvu  

12  Prema: N. Mrvić Petrović, Z. Petrović (2021), 34.
13  Poseban kolektivni ugovor za radno angažovanje estradno-muzičkih umetnika i izvođača u ugosti-
teljstvu, Službeni glasnik RS, br. 23/15.
14  Službeni glasnik RS, br. 23/15.
15  Odluka Vlade Republike Srbije br. 05 broj 11-4153/2018-1 od 10. 5. 2018. godine, Službeni glasnik RS, 
br. 37/2018.
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u Republici Srbiji. Visina zarade se određuje prema podacima iz tipskog ugovora i 
iz podataka o ostvarenim prihodima iz prijava podnetih nadležnoj poreskoj službi. 

U izgubljenu zaradu nezaposlenih koji privremeno rade kao muzičari ili u 
ugostiteljskoj ili drugim uslužnim delatnostima može da spada i napojnica (bakšiš). 
U našoj sredini ponekad zaposleni u ugostiteljskim objektima pristaju na male nak-
nade za privremeno angažovanje, ako imaju izgleda da zarade veliki bakšiš. Iznos 
izgubljene dobiti – zarade od napojnice određuje se prema prosečnom dnevnom 
prometu ugostiteljskog lokala, broju radnika, trajanju radne nedelje, okolnostima 
u koliko se smena organizuje rad i sličnih okolnosti, a naročito je važno da li su na-
pojnice primane na ruke ili su isplaćivane na osnovu obračunate usluge.16 Obavezno 
uračunavanje naknade za ugostiteljsku uslugu (service charge) u Srbiji uglavnom 
postoji samo u tzv. premijum ugostiteljstvu i hotelijerstvu, ali ne i u standardnim 
kafićima i restoranima u kojima se obično privremeno radno angažuju nezaposlena 
lica. Zato će biti neophodno da se aktuarskim veštačenjem utvrđuje verovatni iznos 
izgubljene zarade koju je oštećeni ostvarivao od napojnica koje su mu u gotovini 
gosti isplaćivali na ruke. Pouzdani dokazi o učestalosti i visini isplaćenih napojnica 
postojaće jedino u slučaju kada gost plaća napojnicu platnom karticom u korist 
pojedinog konobara preko specijalizovane platforme za bezgotovinsko plaćanje 
bakšiša, što je još uvek retka pojava u našoj sredini.

IV Gubitak zarade ostvarene na sezonskim poslovima

Osoba koja se vodi u evidenciji nezaposlenih može tokom perioda dok 
traži posao raditi kao sezonski radnik. Od 2018. godine radno-pravni status sezon-
skih radnika uređen je Zakonom o pojednostavljenom radnom angažovanju na 
sezonskim poslovima17 (dalje: ZPRASZ). I takvo radno angažovanje spada u rad van 
radnog odnosa. Po navedenom zakonskom osnovu, nezaposleno lice moglo bi da 
bude angažovano na poslovima koji se obavljaju samo u određeno vreme tokom 
godine u poljoprivredi, šumarstvu i ribarstvu, i to najduže 120 dana godišnje (čl. 4 i 
15 st. 2 ZPRASZ). Takve sezonske poslove nezaposleni može da obavlja za naknadu 
kod pravnog lica, preduzetnika ili kod fizičkog lica koje je nosilac ili član porodičnog 
poljoprivrednog gazdinstva. Evidencione prijave i odjave sezonskog radnika, eviden-
cije ostvarenih naknada za rad, iznosi uplaćenog poreza i doprinosa predstavljaju 
najvažnije izvore podataka o vrsti poslova koje je radnik obavljao, trajanju radnog 
angažovanja i visini zarade koju je oštećeni ostvarivao pre nastanka štetnog događaja. 
Elektronska evidencija odjava i prijava sezonskog radnika, kao i drugi podaci koji se 

16  Vlatka Paškvalin Bošković, „Naknada štete u obliku novčane rente – zastara potraživanja – izgubljena 
napojnica“, Zbornik radova: Dani hrvatskog osiguranja, Zagreb, 2014, 40.
17  Službeni glasnik RS, br. 50/2018.



3/2026|� 447

N. M. Petrović, Z. Petrović: Pravo nezaposlenih lica na deliktnu odštetnu rentu 
zbog gubitka zarade

vode u Centralnom registru za obavezno socijalno osiguranje Fonda za penziono i 
invalidsko osiguranje, kao i u elektronskom registru sezonskih radnika NSZ, omogu-
ćavaju da se lakše utvrde pomenute okolnosti. Tako oštećeni koji je bio evidentiran 
kao nezaposleni kod NZS u filijali službe može preko portala izvršiti uvid u svoja 
ranija sezonska radna angažovanja. U skladu sa čl. 7 ZPRASZ zaposleni ostvaruju 
naknadu za rad po času rada, u neto iznosu (bez pripadajućih doprinosa i poreza), 
najmanje u iznosu minimalne cene rada utvrđene u skladu sa zakonom, koja važi 
na dan isplate, a naknadu isplaćuje poslodavac na kraju radnog dana ili u drugim 
dogovorenim rokovima. Naknada za rad obračunava se bez pripadajućih doprinosa 
i poreza, a poslodavac se s radnikom dogovara o ceni njegovog angažovanja koju je 
dužan da mu isplati u skladu s dinamikom koju su ugovorili (dnevno, nedeljno, me-
sečno). Najniža cena sezonskog rada prema ZPRASZ mora da prati iznos minimalne 
cene rada koja se utvrđuje za celu godinu.

Ugovor o sezonskom radu je u smeni i smatra se zaključenim kada radnik 
stupanjem na rad faktički pokaže da prihvata uslove rada (čl. 5, st. 3 ZPRASZ). Da 
nema službenih elektronskih evidencija, minimalni pisani trag o postojanju usmenog, 
neformalnog ugovora o sezonskom radu predstavlja pismena potvrda s navedenim 
uslovima rada koju sezonskom radniku na njegov zahtev izdaje poslodavac. Potvrda 
sadrži podatke o trajanju rada, opredeljenom radnom vremenu (koje u toku radnog 
dana može da traje do 12 sati), vremenu za odmor, visini dnevnice, pravima radnika 
i dogovorenim promenama radnog angažovanja u toku rada, a sačinjava se prema 
propisanom obrascu koji je u obaveznoj primeni od 7. januara 2019. godine.18

V Gubitak zarade od faktičkog rada i u slučaju da lice  
nije bilo radno angažovano

U smislu čl. 195 ZOO gubitak zarade odnosi se na svaku dozvoljenu materi-
jalnu korist koju oštećeni ostvaruje od svoga rada. Čak i u slučaju kada je bio radno 
angažovan bez pravnog osnova (faktički), oštećeni koji je izgubio radnu sposobnost 
zbog pretrpljene telesne povrede u skladu sa čl. 195 ZOO ima pravo na naknadu 
izgubljene koristi od svog rada. Reč je o zaradi koju radom na crno ostvaruju lica što 
se vode u službenoj evidenciji nezaposlenih. Rad na crno predstavlja najteži oblik 
radne eksploatacije koja je istovremeno zbog svoje masovne zastupljenosti u Srbiji 
najveći problem tržišta rada.19 Najčešće su to poslovi u poljoprivredi, ugostiteljstvu, 
na građevini ili drugi, poput čišćenja stambenih prostorija, nege starih i bolesnih, 
čuvanja dece ili kućnih ljubimaca, podučavanja i slično. Sa stanovišta ostvarivanja 
prava na naknadu štete u obliku rente zbog gubitka zarade od faktičkog rada može 

18  Pravilnik o sadržini potvrde o radnom angažovanju sezonskog radnika, Službeni glasnik RS, br. 67/2018.
19  Mario Reljanović, Alternativno radno zakonodavstvo, Beograd, 2019, 63.
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se postaviti pitanje da li se takva zarada smatra dozvoljenom koristi od rada i, ako 
jeste, kako dokazati visinu iznosa koje je oštećeni zarađivao radom na crno.

I pored velike sličnosti u zakonskim rešenjima zakonodavstava germanske 
podvarijante kontinentalnog pravnog sistema, sudska praksa u Srbiji, Nemačkoj i Austriji 
se razlikuje u pogledu toga da li je dopušteno osnov za rentu obračunati prema zaradi 
koju je oštećeni u vreme dok je bio evidentiran kod NSZ ostvarivao neprijavljenim 
radom (radom na crno). Pravi se razlika između toga da li je radno angažovanje bilo 
samo suprotno administrativnim propisima ili je bilo i nezakonito. U sve tri zemlje sa 
stanovišta odštetnog prava irelevantno je da li je radno angažovanje oštećenog bilo 
u skladu s relevantnim administrativnim propisima ili ne. Međutim, nemački sudovi 
vrlo dosledno uz samo dva izuzetka20 prihvataju da tužbeni zahtev za naknadu štete 
ne može da se odnosi na zarade koje se ostvaruju po osnovu neprijavljenog rada, jer 
je takav ugovor o radu po zakonu ništav. To bi značilo da na terenu odštetnog prava, 
zaobilazno, pravno ništave radnje donose finansijske pogodnosti licu koje ih je pre-
duzelo, pa zato gubitak zarade usled smanjene ili izgubljene radne sposobnosti zbog 
posledica telesne povrede nije moguće dokazivati iznosima nezakonito ostvarene 
zarade koju je neprijavljeni radnik dobijao od poslodavca.21 Nasuprot tome, u Austriji, 
ugovori o neprijavljenom radu nisu po zakonu ništavi, kao ni zakonom zabranjeni 
ugovori koji spadaju u domen nepoštene poslovne prakse, što bi značilo da bi i zarada 
od takvih radnih angažovanja bila nadoknadiva.22 Što se tiče Srbije, u sudskoj praksi 
je još od 2010. godine prihvaćeno da defektni radni odnos koji ne prati zaključenje 
ugovora o radu (tzv. državina rada) ne može eliminisati prava tužioca ostvarena u fak-
tičkom radnom odnosu,23 a pored toga, u čl. 32 st. 2 ZOR, predviđena je pravna fikcija 
po kojoj se smatra da je radnik zaposlen na neodređeno vreme od dana stupanja na 
rad ako poslodavac s radnikom nije zaključio ugovor o radu u skladu sa stavom 1 istog 
člana, tako da se u pogledu radnopravne zaštite ne pravi razlika između zaposlenog, 
prijavljenog radnika i lica koje kontinuirano neprijavljeno radi kod poslodavca, ako 
međusobni odnos odgovara faktičkom radnom odnosu. Neki primeri loše poslovne 
prakse na štetu potrošača pominjani u literaturi24 koji su zabranjeni zakonom jesu 

20  Pominju se slučajevi „neznatne cene“ čišćenja po kućama (1954) i dosuđenog zahteva za naknadu 
zarade telesno povređenoj prostitutki 1976. godine u momentu kada se već pripremao zakon o legalizaciji 
prostitucije (Anno Biela, Kurt E. Böhme, Christian Tomson, Kraftverkehrs-Haftplicht-Schäden (Handbuch 
für die Praxis, 26. Aufl., Heidelberg, 2018, 242.
21  Mäsch Gerald, Chance und Schaden: zur Dienstleisterhaftung bei unaufklärbaren Kausalverläufen, Tü-
bingen, 2004, 84. 
22  Robert Fucik, „Personenschäden außerhalb von Schmerzengeld und Verunstaltungsentschädigung“ 
(Teil I), Sachverständige, No. 2/2023, 81.
23  Presuda Apelacionog suda u Beogradu, Gž1. 489/2010 od 14. 9. 2010. godine, dostupno na: https://
www.iio.org.rs/, 3. 5. 2026.
24  V. npr. u: Katarina Jovičić, „Specifičnosti zaštite potrošača kod ugovora zaključenih na daljinu i van 
poslovnih prostorija trgovca“, Strani pravni život, br. 1/2016, 70–71.
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suprotni administrativnim propisima i za njih su predviđene građanskopravne sank-
cije, ali takvi ugovori u Srbiji nisu ništavi. S obzirom na situaciju u Srbiji u kojoj se kao 
neprijavljeni radnici sve češće pojavljuju stranci, zanimljiv je primer iz austrijskog 
prava gde se za priznavanje odštetnog zahteva po osnovu gubitka zarade stranog 
povređenog radnika koji je, doduše, imao radnu dozvolu u okviru sezonskih kvota, 
zahteva da dokaže verovatnoću da bi kao zaposleno lice ostao u Austriji.25 

Zbog uslova pod kojima se radno angažuju neprijavljeni radnici, veoma je 
teško naći pouzdane kriterijume za određivanje visine ostvarene zarade. Tada se, kao 
i kada oštećeni uopšte nije radio pre štetnog događaja ili se uopšte ne može utvrditi 
visina zarade, primenjuju dva načina utvrđivanja hipotetičke zarade oštećenog lica. 
Prvo, hipotetička zarada se određuje na osnovu zarade koju bi u istoj delatnosti 
ostvarivao uporedni radnik jednakih stepena stručne spreme, veština i sposobnosti. 
Ako nedostaju svi kriterijumi, visina hipotetičke zarade vezuje se za minimalnu cenu 
rada koja biva utvrđena odlukom Ekonomsko-socijalnog saveta Republike Srbije, 
odnosno Vlade Republike Srbije, na godišnjem nivou.26

U slučaju kada je oštećeni imao status nezaposlenog lica neposredno pre 
nastanka štetnog događaja, a ni na koji način nije bio radno angažovan, prognozira 
se pre svega na osnovu njegove životne dobi i profesionalnih kvalifikacija da li se 
mogao zaposliti na odgovarajućim poslovima da nije došlo do štetnog događaja. To 
je obično bilo dovoljno da se opredeli zarada koju bi oštećeni ostvarivao bez upu-
štanja u pokazatelje koji se odnose na stanje na tržištu rada koji bi mogli da ukažu 
na to kakve je realne izglede oštećeni imao da se u budućnosti zaposli, bez obzira 
na okolnost nastanka štetnog događaja. Obično se ističe činjenica da je u trenutku 
štetnog događaja oštećeni bio prijavljen NSZ, čime se evidentirao kao nezaposleno 
lice. Time istovremeno stiče pravo na aktivno traženje posla, a pretpostavka je da 
nezaposleni to i želi i da će se sigurno zaposliti u budućnosti. Istovremeno, prijava 
NSZ ima značaj radnje oštećenog kojom sprečava povećanje štete u smislu čl. 192, 
st. 2 ZOO.27 Za razliku od domaće prakse, u nemačkoj sudskoj praksi se, na primer, 
vodi računa i o tome da li bi, zbog promena na tržištu rada ili drugih objektivnih 
okolnosti, oštećeni uopšte mogao da se zaposli u budućnosti, odnosno, ako je imao 
posao, da li bi ga u budućnosti zadržao zbog promena na tržištu rada, čak i da nije 
došlo do nastanka štetnog događaja, dok se u Austriji u korist oštećenih lica sa  

25  R. Fucik, 81.
26  Iznos minimalne zarade za period januar–decembar 2026. godine iznosi 371,00 dinara neto po času 
rada, a primenjuje se od 1. januara 2026. godine (Odluka o visini minimalne cene rada za period januar–
decembar 2026. godine, Službeni glasnik RS, br. 78/2025).
27  Prema tome, kako je navedeno u jednoj presudi, nisu prihvatljivi stavovi nižestepenih sudova da tužilac 
koji se nije obratio NSZ pošto zbog posledica telesne povrede ne može više da se bavi zanimanjem vozača 
nema pravo na naknadu štete, ali bi se eventualno moglo govoriti o tužiočevom doprinosu zbog koga mu 
se ne bi priznao iznos koji bi ostvario da se obratio NZS (iz obrazloženja presude Vrhovnog kasacionog 
suda Rev 868/2017 od 24. 5. 2018, 4).
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statusom nezaposlenih može odrediti tzv. apstraktna renta koja u sudskoj praksi datira 
još od 1881. godine, a koja pored kompenzatorne funkcije ima i naročitu zaštitnu 
funkciju jer je oštećeni koji gubi radnu sposobnost već sada u nepovoljnom položaju 
u odnosu na svoje zdrave konkurente na opštem tržištu rada i biće potrebno da se 
pripremi za mogućnost gubitka posla ili za otežano pronalaženje novog posla zbog 
trajnih posledica pretrpljene telesne povrede.28

S obzirom na to da se i u Srbiji uočava da su mlađa populacija i lica koja 
se nalaze na nižim nivoima hijerarhije u radnoj organizaciji izloženiji riziku od 
prekarnosti, kao i na sve masovniju praksu neformalnog i drugih nestandardnih 
oblika rada, moglo bi se očekivati da će se u praksi sve više voditi računa o tome da 
li bi oštećeni, čak i da nije bio izložen štetnom događaju, s obzirom na svoje kva-
lifikacije, radno (ne)iskustvo i stanje na tržištu rada, imao izgleda da zasnuje radni 
odnos u budućnosti. Na primer, tužilja koja je povređena kao putnica u autobusu 
u saobraćajnoj nezgodi pretrpela je tešku telesnu povredu zbog koje joj je, između 
ostalog, umanjena životna aktivnost 70%, a radna sposobnost 100%. U vreme štet-
nog događaja nije bila zaposlena. Hipotetička zarada oštećene prognozirana je na 
osnovu: njene starosti u trenutku nastanka štetnog događaja, dokaza da je stekla 
obrazovanje III stepena (prodavac mešovite robe), da je bila prijavljena NZS kao lice 
bez zaposlenja, te da je bila u pregovorima s pravnim licem za zasnivanje radnog 
odnosa pre štetnog događaja, do čega nije došlo zbog posledica štetnog događaja, a 
naročito je cenjena okolnost da se, prema izveštaju NSZ u vreme veštačenja, najveći 
broj posredovanja za slobodna radna mesta odnosio na delatnost trgovine.29 Sve su 
to faktori koji ukazuju na veliku verovatnoću da bi se oštećena po redovnom toku 
stvari u bliskoj budućnosti zaposlila u struci i da bi ostvarivala zaradu da do štetnog 
događaja nije došlo.

Petrović i Smiljanić ističu da postoji razlika u obračunu zarade između 
kategorije nezaposlenih koji su ekonomski zavisni od drugih, a evidentirani su 
kod NSZ, i onih koji su evidentirani kao nezaposleni, ali faktičkim radom ostvaruju 
zaradu od koje se izdržavaju. U prvom slučaju primenljivi su statistički podaci o 
visini prosečne zarade prema kvalifikacionoj strukturi na području prebivališta 
oštećenog. Početak obračuna rente računa se tako što se od dana prijavljivanja 
NSZ oduzima period prosečnog vremena čekanja na posao osobe koja ima iste 
kvalifikacije kao oštećeni u datoj sredini, a vreme čekanja se računa od završetka 
školovanja (ako oštećeni nije nikada radio) ili od dana kada mu je prethodni radni 
odnos prestao (u slučaju kada je oštećeni bio privremeno nezaposlen u trenutku 
štetnog događaja). Osoba koja je faktički radila, iako nezaposlena, mora potvrdama 
ili izjavama svedoka dokazati koje je poslove obavljala, kada i kako, a visina zarade 

28  Za Nemačku v. N. Mrvić Petrović, Z. Petrović (2021), 32; za Austriju v. R. Fucik, 84.
29  Iz obrazloženja presude Vrhovnog kasacionog suda Rev 43–16 od 2. 6. 2016, 4.
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može se odrediti i prema zaradi uporednog radnika odgovarajućih kvalifikacija  
u mestu prebivališta.30

Kriterijumi na osnovu kojih se određuje iznos gubitka zarade ili druge 
koristi od rada oštećenog opisani su u sledećem primeru iz sudske prakse, koji se 
odnosi na korisnicu porodične penzije koja je faktički radila u poljoprivredi i u sop-
stvenom domaćinstvu. Oštećena ima četvorogodišnje osnovno obrazovanje, bavila 
se poslovima u poljoprivredi, sezonskim radom u poljoprivredi i kućnim poslovima. 
Zbog posledica pretrpljene telesne povrede njena radna sposobnost smanjena je 
za 40% za poslove koje je obavljala u vreme štetnog događaja. U prvostepenom 
postupku iznos izgubljene zarade tokom perioda lečenja i oporavka utvrđen je 
prema izveštaju Republičkog zavoda za statistiku o prosečnoj zaradi (bez poreza i 
doprinosa) nekvalifikovanog radnika u Sektoru poljoprivrede, šumarstva i ribarstva 
u Republici Srbiji, na koji stranke nisu imale primedbi. To je bio osnov po kome joj je 
opredeljena renta odlukom prvostepenog suda. Međutim, drugostepeni sud ocenio 
je da tužbeni zahtev nije osnovan, što je potvrđeno odlukom po reviziji Vrhovnog 
suda Srbije. Drugostepeni i Vrhovni sud smatraju da tužilja nije dokazala visinu po-
stavljenog zahteva pravno relevantnim dokazima. Vrhovni sud Srbije je konstatovao 
da radno angažovanje oštećene u poljoprivredi nije bilo stalno niti u kontinuitetu, 
te da se nije radilo o radnom odnosu, čak ni na određeno vreme, što su sve razlozi 
zbog kojih nije bilo osnova da se u konkretnom slučaju visina naknade za izgubljenu 
zaradu i rentu utvrdi prema prosečnoj mesečnoj zaradi uporednog radnika, „ jer se 
ti podaci odnose na zaposlene koji imaju opštu radnu sposobnost, što u konkretnoj 
situaciji nije slučaj“, nego je tužilja „visinu pretrpljene materijalne štete bila dužna da 
dokaže veštačenjem preko veštaka poljoprivredne struke, i to visinu zarade koju bi u 
periodu potpune nesposobnosti za rad osnovano mogla očekivati prema redovnom 
toku stvari (imajući u vidu njeno zdravstveno stanje, godine starosti kao i konkretne 
poslove koje je obavljala u poljoprivredi i period tokom godine u kom je radila), a 
čije je ostvarenje sprečeno štetnikovom radnjom, kao u narednom periodu u okviru 
preostale radne sposobnosti visinu razlike u zaradi koju prema preostaloj radnoj 
sposobnosti ostvaruje i koju bi ostvarivala da nije postala delimično nesposobna za 
rad, što je osnov i za određivanje rente za period od presuđenja pa za ubuduće.“31

Ako nedostaju drugi pokazatelji na osnovu kojih bi se mogla odrediti hipote-
tička izgubljena zarada lica koje nije radilo, onda preostaje da se renta opredeli prema 
prosečnoj zaradi uporednog radnika. Tako je u jednom sudskom slučaju tužilja bila 
lice koje je u saobraćajnoj nezgodi pretrpelo povredu mozga, usled čega je potpuno 

30  Zdravko Petrović, Ilija Smiljanić, „Renta kao oblik naknade na ime izgubljene zarade“: Prouzrokovanje 
štete, naknada štete i osiguranje (ur. Zdravko Petrović, Vladimir, Čolović, Dragan Obradović), Beograd–Va-
ljevo, 2020, 156–157.
31  Iz obrazloženja presude Vrhovnog kasacionog suda, Rev 1410/2019 od 27. 2. 2020. godine, 4. dostupno 
na https://www.vrh.sud.rs/
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izgubila radnu sposobnost. Mesečna renta je opredeljena prema prosečnoj zaradi 
radnika srednje stručne spreme u Republici Srbiji zato što nije bilo moguće utvrditi 
da li bi se po redovnom toku stvari tužilja zaposlila i kada, što je, prema zaključku 
suda, irelevantno s obzirom na potpuni gubitak radne sposobnosti oštećene, tako 
da je Vrhovni kasacioni sud svojom odlukom potvrdio da je zarada oštećene pra-
vilno utvrđena presudama nižestepenih sudova prema uporednom radniku, „jer 
je neizvesno gde bi tužilja stanovala, radila i gde bi ostvarivala zaradu u Republici 
Srbiji“.32 I u prethodno navedenoj presudi Rev 43-16 Vrhovnog kasacionog suda od 2. 
6. 2016. u odnosu na tužilju (prodavca) koja je zbog posledica saobraćajne nezgode 
pretrpela gubitak radne sposobnosti 100%, zbog toga što Republički zavod za stati-
stiku ne iskazuje posebno podatke o zaradama radnika sa III i IV stepenom stručne 
spreme, opredeljene su izgubljena zarada i renta prema prosečnoj mesečnoj zaradi, 
bez poreza i doprinosa, radnika sa srednjom stručnom spremom u Republici Srbiji.

U nemačkoj i austrijskoj sudskoj praksi pravo na naknadu za gubitak za-
rade može da ostvaruje i nezaposleni oštećeni koji nije zarađivao u vreme štetnog 
događaja, pod pretpostavkom da je iskazao spremnost da radi (da traži posao) i da 
bi našao zaposlenje, što treba da dokaže.33 Na osnovu raspoloživih dokaza, sud će 
se upustiti u prognoziranje kako bi se razvijala profesionalna karijera oštećenog i 
koliku bi zaradu ostvarivao da nije bilo štetnog događaja. Jasno je da se procena o 
visini prihoda koju bi oštećeni sticao da je mogao da iskoristi svoju radnu sposob-
nost zasniva isključivo na hipotetičkim nalazima o budućem imovinskom gubitku 
koji oštećeni trpi prema redovnom toku stvari. Stoga oštećeni u tužbenom zahtevu 
treba da istakne sve dokaze i činjenice kojima raspolaže, pa čak i posredne dokaze 
(indicije) kako bi sud mogao izvesti što pouzdaniji zaključak i odrediti visinu rente.

Postavlja se pitanje kako obračunati zaradu privremeno nezaposlenih lica, 
koja su otpuštena ili su napustila raniji posao. Ako je oštećeni primao državnu novča-
nu potporu za slučaj nezaposlenosti u periodu koji je prethodio štetnom događaju, 
onda se gubitak zarade, prema nemačkoj sudskoj praksi, može izračunati na osnovu 
tog iznosa. Međutim, u Srbiji, u kojoj maksimalna naknada od NSZ za slučaj neza-
poslenosti u 2026. godini iznosi u dinarskoj protivvrednosti oko 440 evra, situacija 
je bitno drugačija, pa se kao osnovica uzima prosečna zarada uporednog radnika. 
Na primer, tužilji koja je svoj posao u struci napustila i iz ličnih razloga prekinula pre 
nastanka štetnog događaja pripada renta određena primenom prosečnih zarada u 
Republici Srbiji za srednju stručnu spremu, s obzirom na to da nije pružila dokaze 
da je preduzimala aktivne radnje u cilju osnivanja privatne agencije, „uz pravilan 

32  Iz presude Vrhovnog kasacionog suda, Rev 667/2014 od 1. 4. 2015. godine kojom je potvrđena 
prvostepena presuda Višeg suda u Nišu, 3P 54/10 od 14. 5. 2012. godine (prema: N. Mrvić Petrović, Z. 
Petrović (2021), 131).
33  R. Ficuk, 81, Rüdiger Balke, „Personenschaden“, Regulierung von Verkehrsunfällen (Vrsg. Rüdiger Balke 
et al.), Baden-Baden, 2021, 66.
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zaključak da sama namera u tom smislu ne daje pravo na dosudu naknade štete po 
drugom osnovu“.34

U situaciji kada nezaposleno lice nije nikada bilo radno angažovano, iako je 
prijavljeno NSZ, biće teško dokazati verovatnoću da bi se zaposlilo u struci, naročito 
ako je starije, a ne raspolaže profesionalnim kvalifikacijama ili ima zanimanje koje nije 
traženo na tržištu rada. Ako je reč o nezaposlenoj ženi domaćici koja je doprinosila 
svojim radom uštedama u izdacima domaćinstva, onda bi njoj moglo biti priznato pravo 
na rentu ako je njena radna sposobnost zbog telesne povrede bitno umanjena tako 
da za poslove u domaćinstvu mora biti angažovana tuđa radna snaga. U pomenutom 
slučaju postoji gubitak imovinske koristi od rada koji je domaćica obavljala u vlastitom 
domaćinstvu, što svakako predstavlja pravno priznatu štetu. Renta se obračunava ili 
prema očekivanom gubitku prihoda zbog umanjenog obima poslova koje ona može 
da obavlja posle povrede, ili prema vrednosti rada tuđe radne snage koju je neophodno 
angažovati umesto domaćice koja se tim poslovima više ne može baviti. Visina izdataka 
neophodnih za angažovanje tuđe radne snage koja će zameniti domaćicu zavisiće 
od obima njenih poslova, koji se mogu značajno razlikovati s obzirom na to u kojoj 
sredini i uslovima ona živi (na primer, da li obavlja poslove u seoskom domaćinstvu 
ili živi u gradskoj sredini, da li ima dece i kog su uzrasta, da li je negovala bolesne ili 
stare članove porodice i slično). Po pravilu se visina izdataka za radnika koji će oba-
viti određene poslove umesto oštećene određuje prema cenama za tu vrstu rada na 
tržištu rada u lokalnoj sredini. Izmakla korist koja se sastoji u gubitku ušteda, kao što 
je to slučaj kada osoba ne može više obavljati određene poslove u domaćinstvu koje 
moraju preuzeti na sebe drugi članovi porodice ili za to angažovati tuđu radnu snagu, 
u nemačkoj doktrini potpada pod pojam normativne štete (normativer Schadensbe-
griff), čija se visina utvrđuje poređenjem imovinskog stanja oštećenog s hipotetičkim 
imovinskim stanjem koje bi imao da do štetnog događaja nije došlo (Differenztheorie).35 
Pomenutom metodom koriguje se imovinski gubitak jednostavno opredeljen kao 
razlika između imovinskog stanja oštećenog pre i posle štetnog događaja. Posledica 
jeste da se naknada za normativne štete određuje apstraktno (fiktivno).

Zaključak

Pitanje izračunavanja visine materijalne štete i novčane rente zbog gubitka 
zarade nezaposlenog lica postaje aktuelno zbog porasta nezaposlenosti i sve veće 

34  Presuda Vrhovnog suda Republike Srbije, Rev 3. 7. 2025, kojom potvrđuje presudu Apelacionog suda 
u Novom Sadu Gž 464/21 od 5. 9. 2022. godine, 5.
35  V. kod Jürgen Brinker, Die Dogmatik zum Vermögensschadenersatz, Band 73, Berlin, 1982, 189–201; kritika 
koncepta normativne štete u švajcarskom pravu kod: Heinrich Honsell, „Differenztheorie und normativer 
Schadensbegriff“, Schweizerische Gesellschaft für Haftpflicht- und Versicherungsrecht – Festschrift zum 
fünfzigjährigen Bestehen (Hrsg. Stephan Fuhrer), Zürich/Basel/ Genf, 2010, 255, 270.
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zastupljenosti atipičnih oblika rada uz izraženu prekarnost rada i masovnu pojavu 
neprijavljenog (faktičkog) rada u Srbiji. Uporedo s time, postavlja se pitanje ade-
kvatne zaštite prava nezaposlenih lica koja su prinuđena da prihvataju privremene 
i povremene poslove ili da rade na crno u slučaju kada, potpuno ili delimično, izgu-
be radnu sposobnost zbog telesne povrede koja im je deliktom prouzrokovana (u 
saobraćaju, na radu i slično).

Dokazivanje visine pretrpljene materijalne štete u vidu izmakle koristi 
(gubitka zarade) i odmeravanje naknada buduće trajne materijalne štete u obliku 
novčane rente mogu da budu komplikovani kada treba opredeliti gubitak zarade lica 
koje ima status nezaposlenog. Novčana renta se računa kao razlika između zarade 
koju bi oštećeni ostvarivao da nije došlo do štetnog događaja i iznosa zarade koju 
sa smanjenom radnom sposobnosti ostvaruje sada ili bi hipotetički zarađivao. Za 
osobu koja je radila van radnog odnosa ili po ugovoru od delu, kao i na sezonskim 
poslovima, bitni su zaključeni ugovori, službene evidencije, povrede poslodavca 
i svi drugi dokazi o obavljanju takvog rada i visini ostvarene zarade. Kada je reč o 
nezaposlenim mladim osobama, koje pre štetnog događaja nisu imale priliku da 
steknu radno iskustvo, bez obzira na njihove profesionalne kvalifikacije, obično ne-
dostaju dokazi koji bi omogućili da se s velikom verovatnoćom prognozira kako bi 
se, prema redovnom toku stvari, razvijale njihove profesionalne karijere. Stoga, ako 
oštećeni uopšte nije radio pre nego što je pretrpeo telesnu povredu ili nije moguće 
ustanoviti visinu zarade ili druge dozvoljene koristi koju bi ostvario radom, naknada 
štete se redovnije određuje prema prosečnom obimu štete hipotetički procenjene 
prema zaradi uporednog radnika odgovarajućih stručnih kvalifikacija, stepena 
obrazovanja, stečenih znanja i veština. Izuzetno, ako nije moguće primeniti nijedan 
drugi kriterijum, koristiće se podaci o minimalnoj ceni rada koju godišnje utvrđuje 
Ekonomsko-socijalni savet Republike Srbije. Nezaposlene osobe koje ostvaruju 
uštede obavljajući poslove u vlastitom domaćinstvu takođe bi mogle da ostvaruju 
pravo na novčanu rentu u slučaju da postanu potpuno ili delimično nesposobne za 
rad, s tim što se novčana renta obračunava prema ceni neophodnog odgovarajućeg 
tuđeg rada koja važi na lokalnom tržištu rada.
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Abstract
The paper analyzes the criteria important for determining the amount of 

material damage suffered and periodical payment (a damages annuity) due to the 
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despite the general similarity of the periodical payment order within the legislations 
of the Germanic type of the continental legal system.

Key words: periodical payment order, loss of earnings, compensation for 
damages, judicial practice

I Introduction

A person who sustains bodily injury or impairment of health as a result of 
a tort and consequently becomes partially or completely incapable of working, or 
whose earning capacity is reduced, is entitled to compensation in tort in the form 
of a periodical payment. Consequently, the injured person suffers, inter alia, material 
damage in the form of loss or reduction of earnings, as well as the loss of any other 
financial benefit derived from their own lawful work. As the term itself suggests, a 
periodical payment consists of regular monetary payments as compensation for future 
continuing material damage. In insurance practice, this method of compensation 
is reserved for relatively rare but most severe categories of loss to which insured or 
injured third parties are exposed, where the scope and complexity of the damage 
raise the question of whether, and to what extent, the injured party will be able 
to support themselves and their family members through their own work in the 
future. In such cases it would be unrealistic to expect the compensatory nature of 
monetary damages to be fully realized. However, in accordance with the concept of 
commutative justice, it is partly possible to mitigate the material damage through 
periodical payments, provided that economic conditions in society remain stable.

The advantages of compensation for damages in the form of a periodical 
payment in cases of bodily injury (for loss of earnings due to incapacity for work) 
explain why periodical payment of damages is now permitted almost everywhere, 
including common law jurisdictions, contrary to their own tradition. In other legal 
systems, such payment is awarded either based on the general principles of tort law 
or pursuant to specific statutory provisions.4 Like the laws of other countries whose 
legal systems are rooted in the Germanic branch of the continental legal system, 
the Law on Contracts and Torts5 in force in the Republic of Serbia explicitly regulates 
the right to compensation for damages in the form of a periodical payment. Artic-
les 188–197 of the Law on Contracts and Torts (LCT) set out the conditions under 

4  Nataša Mrvić Petrović, Zdravko Petrović, „Naknada štete u obliku rente u francuskom i engleskom 
pravu“, Odgovornost za štetu, prouzrokovanje štete i osiguranje (eds. Zdravko Petrović, Vladimir Čolović), 
Valjevo-Beograd, 2018, 114–119; Obren Stanković, Naknada štete u obliku rente, Beograd, 1975, 10.
5  Law on Contracts and Torts – LCT, Official Gazette of the SFRY, Nos. 29/78, 39/85, 45/89 – Constitutional 
Court of Yugoslavia decision, and 57/89; Official Gazette of the FRY, No. 31/93; Official Gazette of Serbia and 
Montenegro, No. 1/2003 – Constitutional Charter; Official Gazette of the RS, No. 18/2020.
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which injured parties6 may claim compensation in the form of a periodical payment 
on account of the death of a close family member or as a result of bodily injury or 
impairment of health. In this regard, the LCT, like German law, adopts the solution 
whereby priority is given to periodical annuity payment over a single lump-sum 
payment of its capitalized value.7

The subject of this paper is the exercise of the right of an unemployed per-
son to a periodical payment as a compensation for loss of earnings. Under Article 
2(1) of the Law on Employment and Unemployment Insurance8 (hereinafter: LEUI), 
unemployed persons are defined as persons between the age of 15 and the fulfilment 
of the conditions for retirement (no later than the age of 65) who have not entered 
into an employment relationship or otherwise secured the right to work, who are 
capable of and immediately ready to work, who are registered as unemployed, and 
who are actively seeking employment. Paragraph 3 of the same article under LEUI 
specifies that the following are not considered unemployed persons: regular pupils, 
undergraduate students up to the age of 26, persons whose employment rights are 
suspended in accordance with the law, and persons who have met the conditions 
for a pension under the applicable regulations. Accordingly, unemployment status 
can simply be proven on the basis of the unemployment records.

At first glance, the loss of earnings of an unemployed person appears to 
be a contradiction in adiecto, if that person had not previously earned any income. 
A periodical payment as a compensation for loss of earnings and other benefits 
of lawful work as a result of bodily injury or illness caused by a tort is determined, 
under Article 195 of the LCT, on the basis of the cumulative fulfilment of two facts: 
that the injured party suffers damage because they became incapable of work as 
a result of bodily injury, and that, with a certain degree of probability, they would 
have derived a lawful benefit from their work had the harmful event not occurred. 
In the case of an unemployed person, it may be disputed whether that person was 
earning any income or deriving any benefit from lawful work prior to the harmful 
event, which, in the ordinary course of events or under particular circumstances, 
could have been expected in the future (Article 189 of the LCT). If this was not the 
case, there is no damage in the form of loss of earnings, and the injured party has 
no right to a periodical payment for loss of earnings.

An unemployed injured party who was not engaged in any work prior to 
the harmful event, or who worked without a legal basis (de facto work), may face 
difficulties in proving lost profit in the form of loss of earnings, because it is difficult to 

6  The term “injured party” used in this paper applies equally to persons of male and female gender. The 
same applies to the term “person”.
7  Nataša Mrvić Petrović, Zdravko Petrović, Naknada štete u obliku rente zbog telesne povrede ili smrti, 
Beograd, 2021, 68.
8  Official Gazette of the RS, Nos. 36/2009, 88/2010, 38/2015, 113/2017, 113/2017 – other law, 49/2021.
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establish a hypothetical scenario of a lawfully expected future increase in the injured 
party’s assets (in the absence of the harmful event). Such a scenario, on the other 
hand, must be constructed on the basis of the injured party’s objective capacity to 
earn income or derive other benefit from their work prior to the harmful event, and 
must be grounded in the highest possible degree of probability as to what could be 
expected in the future. Furthermore, while registered with the National Employment 
Service (hereinafter: NES), unemployed persons may be engaged in what is known 
as an employment relationship outside regular working hours, or may derive benefit 
from any form of lawful work, for example, within their own household. Each of these 
situations is specific with regard to the injured party’s right to a periodical payment 
for loss of earnings resulting from incapacity for work caused by bodily injury, and 
each must be explained separately.

In the course of civil litigation, it is necessary to determine the unemployed 
injured party’s economic capacity to earn income in a position corresponding to their 
professional qualifications, abilities, and prior work experience. It is the injured party, in 
their procedural capacity as claimant, who must prove all facts relevant to the success 
of the claim and the determination of the amount of the periodical payment. What 
works in the claimant’s favor is that this concerns continuing damage that has yet to 
arise but will persist for an uncertain period in the future, in some cases until the end 
of the injured party’s life. At the same time, although there exists a direct and sustained 
causal link between the cause (the harmful event) and the future damage, it will, as a 
rule, be necessary to prove the hypothetical loss of earnings that could, with a high 
degree of probability, be expected in the ordinary course of events. A difficulty arises 
in making such a reliable assessment given the currently unstable economic conditi-
ons in the world, and particularly in Serbia, where there is a systemic lack of a general 
labour law framework and pronounced precarization of the working-age population.9

The aim of this paper is to highlight current judicial practice concerning the 
right to a periodical payment for the loss of earnings of an unemployed person as a 
result of bodily injury. Given the defined subject and aim of the paper, the practice 
of the courts of the Republic of Serbia has been examined and compared, only to 
the extent necessary, with examples from German and Austrian judicial practice, in 
order to highlight the differing approaches to the application of similar statutory 
solutions. The paper is partly based on the results of the authors’ previous research 
on the subject of tortious compensation for damage due to bodily injury, impairment 
of health, or death, and its compensation.

9  On the situation in Serbia, see: Aleksandra Marković, „Prediktori prekarnog položaja radno aktivnog 
stanovništva u Srbiji, Nemačkoj i Hrvatskoj: uporedna analiza“, Zbornik Instituta za kriminološka i sociološka 
istraživanja, No. 1/2023, 39–40; Mario Reljanović, „Agencije za privremeno zapošljavanje: prekarni rad 
ili efikasno tržište rada?“, Ekonomija – zaposlenost i rad u Srbiji u XXI veku (ed. Aleksandar Kostić), SANU, 
Belgrade, 2018, 289.
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II Loss of Earnings as the Basis for the Right to a Periodical 
Payment

The basis for exercising the right to a periodical payment exists where it 
is established that, as a result of the bodily injuries and the impairment of health, 
the injured party is no longer able to earn the income that they would have earned 
had they remained healthy and their earning capacity not been reduced. Loss of 
earnings includes the loss of every lawfully earned material benefit derived from the 
injured party’s work (basic salary, annual leave, bonuses, overtime pay, shift work, 
work abroad, and even regular tips).

As can be seen, the right to compensation for damages is linked to the loss 
of working capacity resulting from the injured party’s bodily injury. However, the loss 
of working capacity relevant for the exercise of rights under labour law and disability 
insurance does not, in itself, constitute the right to compensation for damages, since 
working capacity has no proprietary value. Working capacity depends primarily on 
an individual’s ability to perform a specific job (their physical health, mental capa-
city, acquired professional qualifications, and motivation to work), and thereafter 
on the type of job, the organization of work, and the working environment, as well 
as on economic factors affecting the labour market. From the standpoint of tort 
law, however, what matters is whether the loss of working capacity resulting from 
bodily injury or impairment of health caused by a tort gives rise to material damage 
in the form of loss of earnings, and if so, how, and by whom, such damage should be 
compensated. This is because compensation for damages in the form of a periodical 
payment is intended to contribute to the financial security of an injured party who 
has lost their working capacity and will be unable to earn income from their work, 
or whose income will be lower than before. Accordingly, in civil proceedings it must 
be established that the injured party’s partial or total loss of working capacity results 
in damage in the form of loss of earnings.

Loss of earnings, as a form of material damage under Article 195 of the LCT, 
is determined on the basis of facts established in judicial proceedings, primarily on 
the basis of the amount of earnings the injured party would have earned at the time 
the judgment is rendered had they not become incapable for work. The damage is 
expressed as a monetary loss of earnings together with the corresponding default 
interest on the monthly amounts that have fallen due, and is compensated in the 
form of a periodical payment payable in advance, with interest accruing from the 
date each instalment falls due. The periodical payment is awarded on the basis of 
the facts known at the time the decision is made. Should the underlying factual 
basis subsequently change, judicial proceedings may be initiated to modify or di-
scontinue the periodical payment. It is clear that a person who was not earning any 
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income at all at the time of the harmful event, and especially an unemployed person 
who was occasionally engaged in work, is also entitled, under certain conditions, to 
compensation for loss of earnings, which will be explained in more concrete terms 
below through various examples.

III Loss of Earnings from Temporary Work or Work under  
a Service Contract

Unemployed persons may be engaged in work under contracts for tem-
porary and occasional work or under service contracts. Under current labour law,10 
pursuant to Articles 197 and 198 of the Labour Law (LL), such engagement constitutes 
work performed outside an employment relationship. However, remuneration for 
temporary or occasional work may constitute loss of earnings within the meaning 
of Article 195 of the LCT, payable in the form of a periodical payment pursuant to 
paragraph 2 of the same Article. Temporary and occasional work is mostly informal 
(in 83% of cases), and predominantly occurs in construction, agriculture, accommo-
dation and food services, trade, transport, motor vehicle repair, arts, entertainment, 
and recreation, and similar sectors.11 These are typically short-term, low-paid jobs 
that are easy to lose and easy to find.

Despite the temporary nature of temporary and occasional work, which 
may last no more than 120 working days in a calendar year (Article 197 of the LL), 
abuses are common in practice, whereby employers are able to conclude successive 
contracts with the same person for a new period, but for a different temporary job. 
Depending on the circumstances of the case, it will be necessary to assess the injured 
party’s probable career development, i.e. whether they would, in the future, have 
acquired the status of a person in a fixed-term or permanent employment with the 
same employer, in accordance with the law, or whether, more probably, they would 
have continued to earn income under contracts for temporary and occasional jobs. 
For example, German judicial practice records the case of an injured 39-year-old 
woman, the mother of two children, who, as a graduate philologist and doctoral 
student, worked under a fixed-term employment contract, as a teacher of German 
as a foreign language. The first instance court found that, after the expiry of her 
contract and a certain period of job searching, she would, as a holder of a doctoral 
degree, have easily found permanent employment in the public sector or with another 
institution providing German-language instruction to foreign nationals. However, 

10  Labour Law, Official Gazette of the RS, Nos. 24/2005, 61/2005, 54/2009, 32/2013, 75/2014, 13/2017 
– Constitutional Court decision, 113/2017, 95/2018 – authentic interpretation, 109/2025 – other law 
(hereinafter: LL).
11  Aleksandra Savanović et al., Radnici drugog reda: nestandardni rad u Srbiji, Belgrade, 2021, 57.
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the Federal Court of Justice took the position that, in determining the amount of 
the periodical payment, the defendant’s arguments had not been given sufficient 
weight, and that it could not be asserted with certainty that the injured party would, 
in the future, as a holder of a doctorate (reaching at least the age of 45), have secu-
red permanent employment in a better-paid position, particularly since the Hesse 
region had restrictions on public-sector employment. The Federal Court of Justice 
accordingly concluded that she would probably have obtained future employment 
in which she would have earned income similar to her previous earnings, but not as 
a holder of a doctorate (BGH Urteil v. 9 November 2020 – VI ZR 300/08).12

Everything stated above regarding work under contracts for occasional and 
temporary work applies mutatis mutandis to work under a service contract: it can 
hardly be expected that a service contract, as evidence of a one-off, remunerated 
job performed by the injured party before the harmful event, would be sufficient to 
conclude that the injured party would have continued to obtain equally well-paid 
jobs in the future. With regard to the engagement of popular music artists and 
performers in the hospitality sector, an unemployed musician or performer would 
have to submit the standard form of the concluded performance (service) contract. 
This standard contract form is an integral part of the special collective agreement13 
applicable to performers in the entertainment and music industry,14 and, since 2015, 
has been mandatory concluded between a performer registered with the relevant 
collective management organization and an employer, either directly or through 
an employment agency, in accordance with Article 199 of the LL governing service 
contracts. There are no exceptions in this regard, since the Decision of the Government 
of Serbia on the application of the special collective agreement for the engagement 
of popular music artists and performers in the hospitality sector to employers who 
are not members of the Serbian Association of Employers (SAE) and who did not 
participate in its conclusion15 establishes that the special collective agreement and, 
in accordance with it, the standard performance contract, apply without exception 
to all employers and all performers of popular music programs in the hospitality 
sector in the Republic of Serbia. The amount of earnings is determined on the basis 
of the data contained in the standard contract and data on income earned declared 
in the tax returns filed with the competent tax authority.

Loss of earnings for unemployed persons temporarily working as musicians 
or in hospitality or other service sectors may also include gratuities (tips). In our 

12  According to: N. Mrvić Petrović, Z. Petrović (2021), 34.
13  Special Collective Agreement for the Engagement of Popular Music Artists and Performers in the 
Hospitality Sector, Official Gazette of the RS, No. 23/15.
14  Official Gazette of the RS, No. 23/15.
15  Decision of the Government of the Republic of Serbia, No. 05, No. 11-4153/2018-1 of 10 May 2018, 
Official Gazette of the RS, No. 37/2018.
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environment, workers in hospitality sector sometimes accept low remuneration for 
temporary engagement if they have prospects of earning substantial tips. The amount 
of loss earnings from tips is determined according to the average daily turnover of 
the hospitality facility, the number of employees, the length of the working week, 
the organization of shifts, and similar factors. It is particularly important whether 
the tips were received in cash directly or paid out on the basis of a calculated service 
charge.16 The mandatory inclusion of a service charge in Serbia generally exists only 
in so-called premium hospitality facilities and hotels, but not in the standard cafés 
and restaurants in which unemployed persons are usually temporarily engaged. 
Therefore, it will be necessary to establish, through actuarial expert evidence, the 
probable amount of lost earnings that the injured party derived from tips paid to 
them in cash directly by guests. Reliable evidence of the frequency and number of 
tips paid will exist only in case where a guest leaves a tip by payment card in favor 
of a particular waiter through a specialized cashless tipping platform, which is still 
a rare occurrence in our environment.

IV Loss of Earnings from Seasonal Work

A person registered as unemployed may, during the period in which they 
are searching for a job, work as a seasonal worker. Since 2018, the labour-law status 
of seasonal workers has been governed by the Law on Simplified Work Engagement 
in Seasonal Jobs17 (hereinafter: LSWESJ). This type of engagement also falls under 
work outside an employment relationship. On this statutory basis, an unemployed 
person may be engaged in seasonal work performed only during specific periods 
of the year in agriculture, forestry, and fishing, for a maximum of 120 days per year 
(Articles 4 and 15(2) of the LSWESJ). An unemployed person may perform such se-
asonal work for remuneration for a legal entity, an entrepreneur, or a natural person 
who is the holder of, or a member of a family agricultural holding. Registration and 
deregistration records of seasonal workers, records of remuneration earned, and the 
amounts of tax and social security contributions paid represent the most important 
sources of evidence on the type of work performed, the duration of engagement, 
and the amount of earnings the injured party earned before the occurrence of the 
harmful event. The electronic records of registrations and deregistrations of seaso-
nal workers, as well as other data kept in the Central Register of Compulsory Social 
Insurance of the Pension and Disability Insurance Fund and in the electronic register 
of seasonal workers maintained by the NES, make it easier to establish these facts. 

16  Vlatka Paškvalin Bošković, „Naknada štete u obliku novčane rente – zastara potraživanja – izgubljena 
napojnica“, Zbornik radova: Dani hrvatskog osiguranja, Zagreb, 2014, 40.
17  Official Gazette of the RS, No. 50/2018.
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Thus, an injured party who was registered as unemployed with a branch office of the 
NES can review their previous seasonal work engagements through the online portal. 
Pursuant to Article 7 of the LSWESJ, seasonal workers are entitled to remuneration 
calculated on an hourly basis and paid as a net amount (excluding related social 
security contributions and taxes), at least equal to the minimum wage established in 
accordance with the law in force on the date of payment. The remuneration is paid 
by the employer at the end of the working day or within other agreed deadlines. 
Remuneration is calculated without related social security contributions and taxes, 
and the employer agrees with the worker on the price of their engagement, which 
the employer is obliged to pay in accordance with the agreed schedule (daily, weekly, 
monthly). The minimum price of seasonal work under the LSWESJ must correspond 
to the minimum wage established for the entire year.

A seasonal work contract is concluded informally and is deemed to have been 
concluded when the worker begins to work, thereby demonstrating acceptance of 
the agreed terms and conditions of employment through their conduct (Article 5(3) 
of the LSWESJ). In the absence of official electronic records, the minimal written trace 
of the existence of an oral, informal seasonal work contract is a written confirmation, 
stating the working conditions, issued by the employer to the seasonal worker at his 
request. The confirmation contains information on the duration of work, the agreed 
working hours (which may not exceed 12 hours per working day), rest periods, the 
amount of the daily wage, the worker’s rights, and any agreed changes to the terms 
of the engagement during the course of work. It is drawn up in accordance with the 
prescribed form that has been mandatory since 7 January 2019.18

V Loss of Earnings from Undeclared Work and in Cases Where 
the Injured Party Was Not Working

Under Article 195 of the LCT, loss of earnings refers to every lawful material 
benefit that the injured party derives from their work. Even where a person was 
engaged in work without a legal basis (de facto), an injured party who has lost their 
working capacity as a result of a bodily injury is, under Article 195 of the LCT, entitled 
to compensation for the lost benefit of their work. This concerns earnings generated 
through undeclared work by persons registered as unemployed. Undeclared work 
represents the most severe form of labour exploitation and, owing to its widespread 
prevalence in Serbia, constitutes one of the greatest problems facing the labour 
market.19 These are most often jobs in agriculture, hospitality, construction, or other 

18  Rulebook on the Content of the Confirmation of Engagement of a Seasonal Worker, Official Gazette 
of the RS, No. 67/2018.
19  Mario Reljanović, Alternativno radno zakonodavstvo, Belgrade, 2019, 63.
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fields, such as house cleaning, caregiving, childcare, or pet care, private tutoring, and 
similar services. From the standpoint of exercising the right to compensation for 
damages in the form of a periodical payment for loss of earnings from undeclared 
work, the question may arise as to whether such earnings are considered a lawful 
benefit of work and, if so, how to prove the amount that the injured party was ear-
ning through undeclared work.

Despite the considerable similarity in the statutory solutions of the legal 
systems belonging to the Germanic branch of the continental legal tradition, judicial 
practice in Serbia, Germany, and Austria differs as to whether a periodical payment 
may be calculated by reference to earnings that an injured party, while registered 
with the NES, derived from undeclared (off-the-books) work. A distinction is drawn 
between engagement that was merely contrary to administrative regulations and 
engagement that was also unlawful. In all three countries, from the standpoint of 
tort law, it is irrelevant whether the injured party’s engagement complied with the 
relevant administrative regulations. German courts, however, very consistently, with 
only two exceptions,20 hold that a claim for compensation for damages cannot relate 
to earnings derived from undeclared work, since such an employment contract is 
void by law. This would mean that, in the field of tort law, legally void acts would 
indirectly confer financial benefits on the person who engaged in them. Consequently, 
loss of earnings due to reduced or lost working capacity resulting from bodily injury 
cannot be proven by reference to the amounts of unlawfully earned income that an 
undeclared worker received from an employer.21 By contrast, in Austria, contracts 
for undeclared work are not void by law, nor are contracts prohibited by law that 
fall within the domain of unfair business practices, which would mean that earnings 
from such engagements would also be compensated.22 As for Serbia, case law has, 
since 2010, accepted that a defective employment relationship not accompanied 
by the conclusion of an employment contract (so-called de facto employment relati-
onship) cannot eliminate the claimant’s rights acquired through such employment,23 
and, moreover, Article 32(2) of the LL establishes a legal fiction whereby a worker is 
deemed to have entered into an employment relationship for an indefinite period 
from the date they commence work if the employer has not concluded a written 

20  Mention is made of cases involving the ‘negligible price’ of house cleaning (1954) and an awarded 
claim for compensation of earnings to a bodily injured prostitute in 1976, at a time when legislation on 
the legalization of prostitution was already being prepared (Anno Biela, Kurt E. Böhme, Christian Tomson, 
Kraftverkehrs-Haftplicht-Schäden (Handbuch für die Praxis), 26th ed., Heidelberg, 2018, 242).
21  Mäsch Gerald, Chance und Schaden: zur Dienstleisterhaftung bei unaufklärbaren Kausalverläufen, 
Tübingen, 2004, 84.
22  Robert Fucik, „Personenschäden außerhalb von Schmerzengeld und Verunstaltungsentschädigung“ 
(Teil I), Sachverständige, Nr. 2/2023, 81.
23  Judgment of the Court of Appeal in Belgrade, Gž1. 489/2010 of 14 September 2010, available at: 
https://www.iio.org.rs/, 3 May 2026.
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employment contract with the worker in accordance with paragraph 1 of the same 
Article. Consequently, with regard to labour-law protection, no distinction is made 
between an employed, registered worker and a person who continuously works 
for an employer without being registered, provided that the relationship between 
them corresponds to a de facto employment relationship. Certain examples of unfair 
business practices detrimental to consumers mentioned in the literature,24 which 
are prohibited by law, are contrary to administrative regulations and carry civil-law 
sanctions. However, such contracts are not void in Serbia. Given the situation in Serbia, 
where foreign nationals increasingly appear as undeclared workers, an interesting 
example from Austrian case law is noteworthy. In order for an injured foreign worker 
who held a work permit under the seasonal quota scheme to succeed in a claim for 
compensation for loss of earnings, the claimant must establish, on the balance of 
probabilities, that they would have remained employed in Austria.25

Given the conditions under which undeclared workers are engaged, it is 
very difficult to find reliable criteria for determining the amount of their earnings. In 
such cases, as well as where the injured party did not work at all before the harmful 
event, or where the amount of earnings cannot be established at all, two methods are 
applied for determining the injured party’s hypothetical earnings. First, hypothetical 
earnings are determined on the basis of the earnings that a comparator worker of 
the same level of qualifications, skills, and abilities would earn in the same field. If 
none of these criteria are available, the amount of hypothetical earnings is tied to the 
minimum wage, which is determined annually by decision of the Economic and Social 
Council of the Republic of Serbia, or of the Government of the Republic of Serbia.26

Where the injured party held the status of an unemployed person immediately 
before the harmful event and was not engaged in any form of work, the assessment 
is based primarily on the injured party’s age and professional qualifications in order 
to determine whether they would have been able to obtain suitable employment 
had the harmful event not occurred. This has usually been sufficient to determine the 
earnings the injured party would have received, without considering labour-market 
indicators that might reveal the injured party’s actual prospects of finding emplo-
yment in the future, regardless of the harmful event. It is usually emphasized that, 
at the time of the harmful event, the injured party was registered with the NES as an 
unemployed. Such registration entitles the injured party to seek employment actively 
and gives rise to the presumption that they intended to do so and would probably 

24  See, e.g. in: Katarina Jovičić, „Specifičnosti zaštite potrošača kod ugovora zaključenih na daljinu i van 
poslovnih prostorija trgovca“, Strani pravni život, No. 1/2016, 70–71.
25  R. Fucik, 81.
26  The minimum wage for the period January–December 2026 amounts to RSD 371.00 net per hour 
worked, and applies from 1 January 2026 (Decision on the amount of the minimum wage for the period 
January–December 2026, Official Gazette of the RS, No. 78/2025).
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have found employment in the future. At the same time, registration with the NES 
carries the significance of an action by the injured party to mitigate the increase of 
damage under Article 192(2) of the LCT.27 Unlike domestic judicial practice, German 
case law also takes into account whether, owing to changes in the labour market or 
other objective circumstances, the injured party could have found employment in 
the future or, if they already had a job, whether they would have kept it in the future 
despite changes in the labour market, even if the harmful event had not occurred. 
By contrast, in Austria, courts may award unemployed injured persons a so-called 
abstract periodical payment (abstrakte Rente), a concept recognized in Austrian 
case law since 1881. In addition to its compensatory function, this form of periodi-
cal payment also has a particular protective purpose, since an injured party losing 
their working capacity is already in an unfavorable position compared with healthy 
workers in the general labour market and will need to prepare for the possibility of 
losing their job, or encountering greater difficulty in finding a new one, because of 
the lasting consequences of the bodily injury.28

Given that younger persons and those occupying lower positions within 
organizational hierarchies in Serbia are more subject to precarious employment, 
coupled with the increasing prevalence of informal and other non-standard forms 
of work, it may be expected that judicial practice will increasingly take into account 
whether, even if the harmful event had not occurred, the injured party would, in 
light of their qualifications, work experience (or lack thereof ), and labour market 
conditions, have had realistic prospects of obtaining employment. For example, a 
claimant who was injured as a bus passenger in a traffic accident suffered serious 
bodily injuries which, inter alia, resulted in a 70% reduction in general life activity 
and a 100% loss of working capacity. She was unemployed at the time of the harm-
ful event. The injured party’s hypothetical earnings were assessed on the basis of: 
her age at the time of the harmful event; evidence that she had completed Level III 
vocational education (as a general goods salesperson); that she was registered with 
the NES as an unemployed person; and that she had been in negotiations with a 
legal entity for the establishment of an employment relationship prior to the harm-
ful event, which did not materialize because of the consequences of the harmful 
event. Particular weight was given to the fact that, according to the NES report at 
the time the expert opinion was obtained, the largest number of job placements 

27  Accordingly, as stated in one judgment, the positions of the lower courts that a claimant who did not 
approach the NSZ after becoming unable, owing to the consequences of the bodily injury, to continue 
working as a driver has no right to compensation for damages are not acceptable; however, there could 
possibly be discussion of contributory conduct on the claimant’s part, on account of which the amount 
they would have received had they approached the NSZ would not be recognized (from the reasoning 
of the judgment of the Supreme Court of Cassation, Rev 868/2017 of 24 May 2018, 4).
28  For Germany, see N. Mrvić Petrović, Z. Petrović (2021), 32; for Austria, see R. Fucik, 84.
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concerned positions in the retail sector.29 All of these are factors indicating a high 
probability that, in the ordinary course of events, the injured party would have found 
employment in her field in the near future and would have earned income had the 
harmful event not occurred.

Petrović and Smiljanić point out that there is a difference in the calculation 
of earnings between the category of unemployed persons who are economically 
dependent on others while registered with the NES, and those who are registered as 
unemployed but earn a living through de facto work. In the first case, statistical data 
on the average earnings of workers with comparator qualifications in the injured 
party’s area of residence are applied. The starting point for calculating the periodical 
payment is determined by deducting, from the date of registration with the NES, the 
average waiting period for employment of a person with the same qualifications 
as the injured party in the given area, with the waiting period calculated from the 
completion of education (if the injured party had never worked) or from the date on 
which their previous employment relationship ended (where the injured party was 
temporarily unemployed at the time of the harmful event). A person who performed 
de facto work, although unemployed, must prove, through certificates or witness 
statements, the nature of the work they performed, when, and how it was perfor-
med. The amount of earnings may also be determined according to the earnings of 
a comparator worker with corresponding qualifications in their place of residence.30

The criteria for determining the amount of loss of earnings or other benefit 
from the injured party’s work are illustrated by the following example from judicial 
practice, concerning a recipient of a family pension who performed de facto work 
in agriculture and work in her own household. The injured party had completed 
four years of primary education and was engaged in agricultural work, seasonal 
agricultural work, and household chores. As a result of the bodily injury, her wor-
king capacity in relation to the work she had performed at the time of the harmful 
event was reduced by 40%. In the first instance proceedings, the amount of loss of 
earnings during the period of treatment and recovery was determined according 
to a report of the Statistical Office of the Republic of Serbia concerning the average 
earnings (excluding taxes and social security contributions) of an unskilled worker 
in the agriculture, forestry, and fishing sector in the Republic of Serbia, to which ne-
ither party objected. On that basis, the first instance court awarded her a periodical 
payment. The second instance court, however, held that the claim was unfounded, 
and that finding was upheld by the Supreme Court of Serbia in its decision on the 
appeal on points of law. The second instance court and the Supreme Court held that 

29  From the reasoning of the judgment of the Supreme Court of Cassation, Rev 43–16 of 2 June 2016, 4.
30  Zdravko Petrović, Ilija Smiljanić, „Renta kao oblik naknade na ime izgubljene zarade“, Prouzrokovanje 
štete, naknada štete i osiguranje (eds. Zdravko Petrović, Vladimir Čolović, Dragan Obradović), Belgrade–
Valjevo, 2020, 156–157.
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the claimant had not proven the amount of the claim by legally relevant evidence. 
The Supreme Court of Serbia found that the injured party’s agricultural work had 
not been permanent or continuous, and that it did not constitute an employment 
relationship even for a fixed term. For those reasons, there was no basis for deter-
mining compensation for loss of earnings and the periodical payment by reference 
to the average monthly earnings of a comparator worker, “since such data relate to 
employees possessing general working capacity, which is not the case here.” Rather, 
the claimant “was required to prove the amount of the material damage sustained 
through expert evidence provided by an agricultural expert, specifically, the amount 
of earnings she could reasonably have expected in the ordinary course of events, 
during the period of total incapacity for work (bearing in mind her state of health, 
age, and the specific agricultural jobs she performed, as well as the period of the year 
during which she worked), which she was prevented from earning by the tortfeasor’s 
conduct. Furthermore, for the subsequent period within the scope of her remaining 
working capacity, the difference between the earnings she actually earns with her 
remaining working capacity and those she would have earned had she not become 
partially incapable of working, which also serves as the basis for determining the 
periodical payment from the date of the judgment onward.”31

If no other indicators for determining the hypothetical lost earnings of a 
person who was not working are available, the only remaining option is to determine 
the periodical payment according to the average earnings of a comparator worker. 
Thus, in one court case, the claimant was a person who suffered a brain injury in a 
traffic accident, as a result of which she completely lost her working capacity. The 
monthly periodical payment was determined according to the average earnings of 
a worker with secondary vocational education in the Republic of Serbia, because 
it was not possible to establish whether, or when, the claimant would have found 
employment in the ordinary course of events. According to the court, this issue was 
irrelevant in light of the claimant’s complete loss of working capacity. As a result, 
the Supreme Court of Cassation upheld the decisions of the lower courts, confir-
ming that the claimant’s hypothetical earnings had been correctly determined by 
reference to a comparator worker, “since it was uncertain where the claimant would 
have resided, worked, and earned income within the Republic of Serbia.”32 Likewi-
se, in the previously mentioned judgment of the Supreme Court of Cassation, Rev 
43-16 of 2 June 2016, concerning a claimant (a shop assistant) who, as a result of a 
traffic accident, sustained a 100% loss of working capacity, the lost earnings and the 

31  From the reasoning of the judgment of the Supreme Court of Cassation, Rev 1410/2019 of 27 February 
2020, 4. Available at: https://www.vrh.sud.rs/.
32  From the judgment of the Supreme Court of Cassation, Rev 667/2014 of 1 April 2015, upholding 
the first-instance judgment of the Higher Court in Niš, 3P 54/10 of 14 May 2012 (according to: N. Mrvić 
Petrović, Z. Petrović (2021), 131).
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periodical payment were determined according to the average monthly earnings, 
excluding tax and social security contributions, of a worker with secondary vocational 
education in the Republic of Serbia, because the Statistical Office of the Republic 
of Serbia does not separately report data on the earnings of workers with Level III 
and IV vocational qualifications.

In German and Austrian case law, an unemployed injured party who was not 
earning any income at the time of the harmful event may be entitled to compensation 
for loss of earnings, provided that they demonstrated a willingness to work (i.e. to seek 
employment) and establish that they would probably have obtained employment.33 
On the basis of the available evidence, the court will proceed to assess how the injured 
party’s professional career would have developed and how much they would have 
earned had the harmful event not occurred. It is clear that the assessment of the in-
come the injured party would have earned had they been able to make use of their 
working capacity is based exclusively on hypothetical findings regarding the future 
proprietary loss the injured party suffers in the ordinary course of events. Therefore, 
the injured party should set out in the claim all the evidence and facts at their dispo-
sal, including even indirect evidence, in order to enable the court to reach the most 
reliable conclusion possible and determine the amount of the periodical payment.

A question also arises as to how to calculate the loss earnings of temporarily 
unemployed persons who were dismissed or left their previous job. If the injured 
party received unemployment benefits before the harmful event, then, according to 
German case law, the loss of earnings may be calculated on the basis of those benefits. 
In Serbia, however, where the maximum unemployment benefit paid by the NES in 
2026 amounts to the dinar equivalent of around EUR 440, the situation is substantially 
different. Namely, the average earnings of a comparator worker are taken as the basis 
for calculating the periodical payment. For example, a claimant who had left her job 
in her profession and terminated it for personal reasons prior to the harmful event 
was awarded a periodical payment calculated by reference to the average earnings 
of workers with secondary vocational qualifications in the Republic of Serbia. This was 
because she had failed to produce evidence that she had taken active steps towards 
establishing a private agency, the court correctly concluding that “a mere intention to 
do so does not entitle the claimant to compensation for damages on another basis.”34

If an unemployed person was never engaged in any work, even though 
registered with the NES, it may be difficult to prove the probability that they would 
have found employment in their profession, particularly if they are older and lack 
professional qualifications, or hold an occupation not in demand on the labour market.  

33  R. Fucik, 81; Rüdiger Balke, „Personenschaden“, Regulierung von Verkehrsunfällen (eds. Rüdiger Balke 
et al.), Baden-Baden, 2021, 66.
34  Judgment of the Supreme Court of the Republic of Serbia, Rev of 3 July 2025, upholding the judgment 
of the Court of Appeal in Novi Sad, Gž 464/21 of 5 September 2022, 5.
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Where the case concerns an unemployed homemaker whose work contributed 
to reducing household expenses, she could be entitled to a periodical payment 
if her working capacity has been substantially reduced by bodily injury such that 
labour replacement must be engaged for household tasks. In such a case, there is 
a loss of the proprietary benefit of the work the homemaker performed in her own 
household, which certainly constitutes legally recognized damage. The periodical 
payment is calculated either according to the expected loss of income due to the 
reduced scope of household tasks she is able to perform after the injury, or accor-
ding to the value of the labour replacement that must be engaged in place of the 
homemaker who can no longer perform those tasks. The cost of engaging such 
labour replacement will depend on the scope of the homemaker’s duties, which may 
differ significantly depending on the environment and conditions in which she lives 
(for example, whether she performs tasks in a rural household or lives in an urban 
setting, whether she has children and of what age, whether she cared for sick or 
elderly family members, and the like). As a rule, the cost of hiring a worker who will 
perform certain tasks in place of the injured party is determined according to the 
labour market prices for such services in the local areat. The lost profit consisting 
in the loss of savings, as in the case where a person can no longer perform certain 
household tasks that must either be taken over by other family members or that 
require the engagement of labour replacement, falls within the concept of norma-
tive damage (normativer Schadensbegriff) in German legal doctrine. The amount of 
such loss is established by comparing the injured party’s actual financial position 
with the hypothetical financial position they would have had, if the harmful event 
had not occurred (Differenztheorie).35 This method corrects the financial loss that 
would otherwise simply be determined by comparing the injured party’s financial 
position before and after the harmful event. The consequence is that compensation 
for normative loss is determined on an abstract (fictional) basis.

Conclusion

The question of calculating the amount of material damage and the perio-
dical payment for loss of earnings suffered by an unemployed person has become 
important owing to rising unemployment and the increasing prevalence of atypical 
forms of work, accompanied by increasing labour market precarity, and the widespread 
occurrence of undeclared (de facto) work in Serbia. At the same time, the question 
arises as to how to ensure adequate protection of the rights of unemployed persons 

35  See Jürgen Brinker, Die Dogmatik zum Vermögensschadenersatz, Band 73, Berlin, 1982, 189–201; for a 
critique of the concept of normative damage in Swiss law, see: Heinrich Honsell, „Differenztheorie und 
normativer Schadensbegriff“, Schweizerische Gesellschaft für Haftpflicht- und Versicherungsrecht – Festschrift 
zum fünfzigjährigen Bestehen (Hrsg. Stephab Fuhrer), Zürich/Basel/Genf, 2010, 255, 270.
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who are compelled to accept temporary and occasional jobs or engage in undeclared 
work, in cases where they completely or partially lose their working capacity as a result 
of bodily injury caused by a tort (in traffic, at work, and in similar circumstances.).

Proving the amount of material damage sustained in the form of lost profit 
(loss of earnings), and assessing compensation for future continuing material damage 
in the form of a periodical payment, can be complicated when determining the loss 
of earnings of the injured party who has the status of an unemployed person. The 
periodical monetary payment is calculated as the difference between the earnings the 
injured party would have earned had the harmful event not occurred and the amount 
of earnings they actually earn, or would hypothetically earn, with reduced working 
capacity. For a person who worked outside an employment relationship or under a ser-
vice contract, as well as in seasonal jobs, concluded contracts, official records, employer 
certificates, and all other evidence of the performance of such work and the amount 
of earnings received are essential. With regard to unemployed young persons who, 
prior to the harmful event, had no opportunity to acquire work experience, regardless 
of their professional qualifications, evidence is usually lacking that would enable the 
court to determine, with a high degree of probability, how their professional careers 
would have developed in the ordinary course of events. Therefore, if the injured party 
did not work at all before suffering the bodily injury, or if it is not possible to establish 
the amount of earnings or other lawful benefit they would have derived from work, 
compensation for damages is more commonly determined according to the average 
hypothetical loss assessed on the basis of the earnings of a comparator worker with 
corresponding professional qualifications, level of education, and acquired knowledge 
and skills. Exceptionally, if no other criterion can be applied, the legally minimum wage, 
determined annually by the Economic and Social Council of the Republic of Serbia, 
will be used as the basis of assessment. Unemployed persons who generate savings 
by performing work in their own household could likewise be entitled to a periodical 
payment where they become completely or partially incapable of working. In such 
cases, the periodical payment is calculated according to the price of the necessary 
equivalent labour replacement prevailing in the local labour market.
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I Uvod

Institucionalno oblikovanje regulatornih organa u finansijskom sektoru 
jedno je od ključnih pitanja savremenog upravljanja finansijskim sistemom. Složenost 
savremenih finansijskih tokova, rastuća međuzavisnost finansijskih institucija i tržišta, 
kao i učestalost sistemskih poremećaja, znatno su povećali značaj efikasne regulator-
ne organizacije. Iako su osnovni ciljevi finansijske regulacije – očuvanje finansijske 
stabilnosti, zaštita korisnika finansijskih usluga, integritet tržišta i ograničavanje 
sistemskog rizika – u velikoj meri zajednički različitim jurisdikcijama, institucionalni 
aranžmani putem kojih se ti ciljevi ostvaruju dobrano se razlikuju.

Globalna finansijska kriza iz perioda 2007–2009. godine predstavljala je 
prelomni trenutak u razumevanju regulatorne efikasnosti i ukazala na strukturne 
slabosti postojećih nadzornih arhitektura, kako u razvijenim ekonomijama tako i u 
ekonomijama u razvoju. Kriza je pokazala da regulatorni neuspeh nije bio posledica 
isključivo nedovoljnog intenziteta nadzora već i fragmentisanih institucionalnih 
mandata, nedovoljno razvijenih mehanizama međuinstitucionalne koordinacije i 
ograničene sposobnosti pravovremenog prepoznavanja sistemskih rizika.3 Time 
je pitanje institucionalne organizacije regulatornih organa postalo jednako važno 
kao i pitanje sadržine regulatornih pravila.4

U savremenoj regulatornoj praksi razvijeno je više institucionalnih modela 
finansijskog nadzora. Pojedine države primenjuju centralizovani odnosno integrisani 
model nadzora, u okviru kojeg jedna institucija vrši objedinjeni nadzor nad većim 
delom finansijskog sistema.5 Druge zadržavaju sektorski model, gde su nadzorne 
funkcije raspodeljene između više specijalizovanih regulatora prema segmentima 
finansijskog tržišta.6 Treći pristup predstavlja tzv. twin peaks model, zasnovan na 
funkcionalnom razdvajanju prudencijalnog nadzora i nadzora tržišnog ponašanja.7 
Pored tih idealtipskih modela, u praksi su česti i hibridni institucionalni aranžmani, 
koji kombinuju elemente različitih nadzornih arhitektura u skladu sa istorijskim 

3  World Bank, Global Financial Development Report 2019/2020: Bank Regulation and Supervision a Decade 
after the Global Financial Crisis, World Bank, Washington, D.C., 2019, 3–18.
4  IMF, Integrating Stability Assessments under the Financial Sector Assessment Program into Article IV Sur-
veillance, International Monetary Fund, Washington, D.C., 2010, 5–11.
5  Martin Čihák, Richard Podpiera, „Is One Watchdog Better than Three? International Experience with 
Integrated Financial Sector Supervision“, IMF Working Paper, No. 6/57, 2006, 6–14.
6  Richard Herring, Jacopo Carmassi, „The Structure of Cross-Sector Financial Supervision“, Financial Markets, 
Institutions & Instruments, Vol. 17, No. 1/2008, 52–61.
7  Michael Taylor, Twin Peaks: A Regulatory Structure for the New Century, Centre for the Study of Financial 
Innovation, London, 1995, 1–18.
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razvojem, strukturom finansijskog sistema i specifičnostima nacionalnog instituci-
onalnog okruženja.8

Takva institucionalna raznolikost otvara važno analitičko pitanje: da li efika-
snost finansijskog nadzora primarno zavisi od stepena institucionalne centralizacije 
ili od funkcionalne koherentnosti regulatornog okvira? Iako se centralizovani mo-
deli često dovode u vezu s nižim troškovima koordinacije i većom konzistentnošću 
nadzora, decentralizovani modeli mahom obezbeđuju viši stepen specijalizacije 
i veću institucionalnu fleksibilnost.9 Slično tome, twin peaks model pruža jasnije 
funkcionalno razgraničenje regulatornih ciljeva, ali njegova efikasnost zavisi od ja-
sno definisanih nadležnosti i razvijenih mehanizama koordinacije.10 Odnos između 
institucionalnog uređenja i regulatorne efikasnosti stoga nije deterministički, već 
uslovljen širim institucionalnim i tržišnim kontekstom.11

Predmet ovog rada jeste analiza institucionalne organizacije regulatornih 
organa u finansijskom sektoru kroz komparativni pregled dominantnih modela 
finansijskog nadzora. Cilj rada je da identifikuje osnovne strukturne karakteristike 
centralizovanih, sektorskih, twin peaks i hibridnih modela nadzora, kao i da oceni 
njihove prednosti i ograničenja u pogledu koordinacije, regulatorne odgovornosti, 
efikasnosti nadzora i upravljanja sistemskim rizikom. Posebna pažnja posvećena je 
regulatornom okviru Republike Srbije, koji se posmatra kao hibridni model s domi-
nantnom institucionalnom ulogom Narodne banke Srbije i funkcionalno diferenci-
ranom raspodelom nadzornih nadležnosti.12 Uključivanje Srbije u komparativni okvir 
omogućava preciznije sagledavanje načina na koji se opšti principi regulatornog 
okvira prilagođavaju specifičnostima manjeg, bankocentričnog i institucionalno 
tranzicionog finansijskog sistema.13

Polazna teza rada jeste da regulatorna efikasnost u finansijskom sektoru ne zavisi 
prvenstveno od formalnog stepena institucionalne centralizacije, već od funkcionalne 
koherentnosti regulatornog okvira. Preciznije, efikasnost regulatornog sistema odre-
đena je jasnoćom institucionalnih mandata, kvalitetom koordinacionih mehanizama,  

  8  Donato Masciandaro, „Unification in Financial Sector Supervision: The Trade-off between Central 
Bank and Single Authority“, Journal of Financial Regulation and Compliance, Vol. 12, No. 2/2004, 151–155.
  9  Martin Čihák, Alexander Tieman, „Quality of Financial Sector Regulation and Supervision around the 
World“, IMF Working Paper, No. 8/190, 2008, 9–17.
10  Michael Taylor, „The Road from ’Twin Peaks’ — and the Way Back“, Connecticut Insurance Law Journal, 
Vol. 16, No. 1/2009, 64–71.
11  Donato Masciandaro, Marc Quintyn, Michael Taylor, „Inside and Outside the Central Bank: Indepen-
dence and Accountability in Financial Supervision“, European Journal of Political Economy, Vol. 24, No. 
4/2008, 835–842.
12  Zakon o Narodnoj banci Srbije, Službeni glasnik RS, br. 72/2003, 55/2004, 85/2005 – dr. zakon, 44/2010, 
76/2012, 106/2012, 14/2015 i 40/2015 – odluka US; Zakon o bankama, Službeni glasnik RS, br. 107/2005, 
91/2010 i 14/2015.
13  Narodna banka Srbije, Godišnji izveštaj o stabilnosti finansijskog sistema u 2022. godini, Narodna banka 
Srbije, Beograd, 2023, 15–28.
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kapacitetom razmene informacija i sposobnošću regulatornih organa da pravo-
vremeno odgovore na sistemske rizike, finansijske inovacije i krizne poremećaje.14 
Institucionalna forma jeste važna, ali njena stvarna efikasnost zavisi od unutrašnje 
konzistentnosti regulatorne arhitekture i kvaliteta njenog operativnog sprovođenja.

Metodološki, rad se zasniva na valjanoj komparativnoj analizi, institucio-
nalnom pristupu i tipološkoj klasifikaciji modela finansijskog nadzora. Analizom su 
obuhvaćene odabrane jurisdikcije koje reprezentuju različite regulatorne arhitek-
ture — Ujedinjeno Kraljevstvo, Australija, Nemačka, Sjedinjene Američke Države, 
Singapur i Srbija – s ciljem identifikovanja zajedničkih obrazaca, ključnih razlika i 
determinanti regulatorne efikasnosti.15 Izabrane jurisdikcije predstavljaju analitički 
relevantan uzorak zbog različitih regulatornih tradicija, nivoa centralizacije i pristupa 
upravljanju sistemskim rizikom.

Rad je strukturiran na sledeći način. Nakon uvoda, u drugom delu dat je pregled 
teorijske i empirijske literature o ulozi regulatornih organa u finansijskom sektoru, s 
posebnim osvrtom na ekonomsku osnovu regulatorne intervencije i evoluciju funkcija 
finansijskog nadzora. Treći deo rada posvećen je metodološkom okviru i kriterijumima 
komparativne analize. U četvrtom delu analizirani su dominantni modeli regulatorne 
organizacije i odabrani nacionalni slučajevi. Peti deo rada sadrži diskusiju o odnosu 
institucionalnog dizajna i regulatorne efikasnosti, s posebnim naglaskom na koordi-
naciju, jasnoću mandata i upravljanje sistemskim rizikom. U završnom delu izneti su 
zaključci i implikacije za dalje oblikovanje regulatorne arhitekture u finansijskom sektoru.

II Pregled literature o ulozi regulatornih organa  
u finansijskom sektoru

Uloga regulatornih organa u finansijskom sektoru predstavlja jednu od 
centralnih tema savremene ekonomske i institucionalne analize. Razvoj finansijske 
regulacije kao posebnog područja ekonomske politike zasniva se na pretpostavci 
da finansijska tržišta, uprkos svojoj alokativnoj funkciji, ne poseduju unutrašnje me-
hanizme samokorekcije dovoljne da obezbede stabilnost, transparentnost i zaštitu 
javnog interesa u uslovima visokog stepena neizvesnosti, informacione asimetrije i 
sistemske međuzavisnosti.16 U tom smislu, regulatorni organi predstavljaju instituci-
onalni odgovor na strukturna ograničenja tržišnog mehanizma i ključni instrument 
očuvanja stabilnosti finansijskog sistema.17

14  Marc Quintyn, Michael Taylor, „Regulatory and Supervisory Independence and Financial Stability“, IMF 
Working Paper, No. 2/46, 2002, 12–26.
15  IMF & World Bank, Financial Sector Assessment: A Handbook, World Bank, Washington, D.C., 2005, 35–48.
16  Charles Goodhart et al., Financial Regulation: Why, How and Where Now?, Routledge, London, 1998, 15–27.
17  David T. Llewellyn, „The Economic Rationale for Financial Regulation“, FSA Occasional Papers in Financial 
Regulation, No. 1/1999, 10–18.
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Teorijska literatura o regulatornoj intervenciji u finansijskom sektoru po-
lazi pretežno od koncepta tržišnog neuspeha. Klasični ekonomski pristupi ukazuju 
na to da su razlozi za regulatornu intervenciju pre svega ukorenjeni u postojanju 
informacionih asimetrija, eksternalija, moralnog hazarda i nesavršenosti konkuren-
cije.18 Stigler (Stigler) je regulatornu intervenciju posmatrao kroz prizmu ekonomije 
regulacije i odnosa između javnog interesa i regulatornog zarobljavanja, ukazujući 
na to da regulatorni okvir ne nastaje isključivo radi korekcije tržišnih neuspeha, već 
i kao rezultat političko-ekonomskih interesa koji oblikuju regulatorne institucije.19 
Kasniji doprinosi Lafonta (Laffont) i Tirolea (Tirole) dodatno su razvili teorijsku osnovu 
regulacije, pogotovo u pogledu problema asimetričnih informacija i institucionalnih 
ograničenja regulatornog odlučivanja.20

U finansijskom sektoru, pitanje informacione asimetrije ima naročito izražen 
značaj zbog činjenice da finansijske institucije raspolažu informacijama koje nisu u 
potpunosti dostupne deponentima, investitorima, osiguranicima i drugim tržišnim 
subjektima.21 Ta neravnoteža povećava verovatnoću pogrešne procene rizika, naru-
šava tržišnu disciplinu i otvara prostor za prekomerno preuzimanje rizika.22 U takvim 
okolnostima regulatorni organi preuzimaju funkciju korektivnog institucionalnog 
mehanizma čiji je cilj smanjenje informacionih nejednakosti, jačanje transparentnosti 
i očuvanje poverenja u finansijski sistem.23

Značajan deo literature opravdava postojanje regulatornih organa i kroz 
koncept sistemskog rizika. Za razliku od rizika na nivou pojedinačnih institucija, 
sistemski rizik nastaje usled međusobne povezanosti finansijskih subjekata, tržišta 
i infrastrukture, pri čemu poremećaj u jednom segmentu može generisati lančane 
efekte s makroekonomskim posledicama.24 Gudhart (Goodhart) ističe da je upravo 
sistemska priroda finansijskog sektora osnovni razlog zbog kojeg finansijska regulacija 
prevazilazi klasične okvire tržišnog nadzora i poprima karakter javnog dobra.25 Slično 
tome, Loulin ukazuje na to da regulatorni organi ne deluju isključivo kao korektiv 
tržišnih neuspeha, već i kao institucije čija je funkcija očuvanje poverenja, stabilnosti 
i kontinuiteta finansijskog posredovanja.26

18  James R. Barth, Gerard Caprio, Ross Levine, Rethinking Bank Regulation: Till Angels Govern, Cambridge 
University Press, Cambridge, 2006, 23–41.
19  George Stigler, „The Theory of Economic Regulation“, Bell Journal of Economics and Management Science, 
Vol. 2, No. 1/1971, 3–9.
20  Jean Jacques Laffont, Jean Tirole, A Theory of Incentives in Procurement and Regulation, MIT Press, 
Cambridge, MA, 1993, 1–32.
21  D. T. Llewellyn, 7–15.
22  J. R. Barth, G. Caprio, R. Levine, 23–41.
23  Charles Goodhart, „The Emerging Framework of Financial Regulation“, Central Banking, Vol. 8, No. 
4/1998, 24–26.
24  IMF & World Bank, Financial Sector Assessment: A Handbook, World Bank, Washington, D.C., 2005, 89–97.
25  C. Goodhart 24–26.
26  D. T. Llewellyn, 7–15.
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Savremena literatura dodatno proširuje ulogu regulatornih organa izvan 
tradicionalnog prudencijalnog nadzora. Pored kontrole solventnosti i likvidnosti po-
jedinačnih institucija, regulatornim organima pripisuju se i šire funkcije koje uključuju 
makroprudencijalni nadzor, zaštitu korisnika finansijskih usluga, kontrolu tržišnog 
ponašanja i upravljanje finansijskim krizama.27 Takva evolucija regulatornih funkcija 
naročito je intenzivirana nakon globalne finansijske krize, kada je postalo jasno da 
mikroprudencijalni nadzor, posmatran izolovano, nije dovoljan za očuvanje ukupne 
finansijske stabilnosti.28 Literatura nakon 2008. godine stoga beleži snažan zaokret ka 
makroprudencijalnoj perspektivi, u okviru koje regulatorni organi dobijaju aktivniju ulogu 
u identifikaciji sistemskih ranjivosti i preventivnom ograničavanju akumulacije rizika.29

Empirijska literatura o organizaciji regulatornih organa razvijala se napo-
redo s teorijskim raspravama o funkcijama finansijske regulacije. Jedna od ključnih 
istraživačkih linija odnosi se na pitanje da li institucionalna struktura regulatornog 
sistema utiče na kvalitet nadzora i regulatorne ishode.30 U tom kontekstu razvijena 
su tri dominantna analitička pristupa. Prvi polazi od pretpostavke da centralizovani 
modeli nadzora obezbeđuju veću konzistentnost regulatornog odlučivanja, niže 
troškove koordinacije i efikasniji konsolidovani nadzor finansijskih konglomerata.31 Taj 
pristup naročito je razvijen u radovima koji zagovaraju integrisane modele nadzora, 
ukazujući na prednosti objedinjavanja regulatornih funkcija unutar jedne institucije.32

Drugi pristup naglašava prednosti sektorske specijalizacije i funkcionalne 
diferencijacije. Autori koji zastupaju tu perspektivu ukazuju na to da fragmentacija 
nadzornih funkcija ne mora nužno proizvoditi neefikasnost, već može povećati 
stručnu specijalizaciju, regulatornu preciznost i adaptivnost u nadzoru različitih 
tržišnih segmenata.33 U tom okviru, efikasnost regulatornog sistema ne proizlazi iz 
institucionalne centralizacije, već iz jasno definisanih nadležnosti i koordinisanog 
delovanja specijalizovanih regulatora.34

Treći pristup razvijen je kroz literaturu o twin peaks modelu, koji organi-
zaciju regulatornih organa zasniva na ciljevima, a ne na institucijama ili tržišnim 
segmentima.35 Taj model polazi od pretpostavke da prudencijalni nadzor i nadzor 

27  Basel Committee on Banking Supervision, Core Principles for Effective Banking Supervision, BIS, Basel, 
2012, 1–9.
28  World Bank, Global Financial Development Report 2019/2020: Bank Regulation and Supervision a Decade 
after the Global Financial Crisis, World Bank, Washington, D.C., 2019, 21–34.
29  IMF, Rethinking Financial Deepening: Stability and Growth in Emerging Markets, International Monetary 
FunD, Washington, D.C., 2015, 56–71.
30  M. Čihák, A. Tieman, 5–14.
31  M. Čihák, R. Podpiera, 6–18.
32  D. Masciandaro, 151–161.
33  R. Herring, J. Carmassi, 61–74.
34  Jeffrey Carmichael, „Australia’s Approach to Financial Regulation“, Financial Markets and Policies in East 
Asia (ed. Gordon de Brouwer) Routledge, London, 2002, 207–220.
35  M. Taylor (1995), 1–14.
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tržišnog ponašanja predstavljaju funkcionalno različite regulatorne ciljeve, koji za-
htevaju različite institucionalne pristupe, instrumente i nadzorne logike.36 Literatura 
koja analizira twin peaks model ističe da njegova osnovna prednost leži u jasnijem 
razgraničenju regulatornih ciljeva, većoj transparentnosti odgovornosti i smanjenju 
konflikta između prudencijalnih i tržišnih prioriteta.37

Poseban doprinos empirijskoj literaturi dali su međunarodni institucionalni 
izvori, pre svega Međunarodni monetarni fond, Svetska banka, OECD, Bazelski ko-
mitet za superviziju banaka, IOSCO i IAIS.38 Njihovi izveštaji i komparativne analize 
pokazali su da ne postoji jedinstven institucionalni model koji bi univerzalno garanto-
vao regulatornu efikasnost.39 Umesto toga, empirijski nalazi dosledno ukazuju na to da 
uspešnost regulatornog sistema zavisi od kvaliteta institucionalnog uređenja, jasnoće 
mandata, operativne nezavisnosti, razmene informacija i sposobnosti koordinacije 
među nadležnim organima.40

Naročito značajna istraživanja sproveli su Maskijandaro (Masciandaro), Kvintin 
(Quintyn) i Tejlor (Taylor), koji su pokazali da institucionalna centralizacija sama po sebi 
ne garantuje viši nivo finansijske stabilnosti, ali može doprineti efikasnijem nadzoru 
ukoliko je praćena jasnom raspodelom odgovornosti i snažnim institucionalnim 
kapacitetima.41 Slično tome, Čihak (Čihák) i Potpijera (Podpiera) ukazuju na to da ne 
postoji statistički robustan dokaz o superiornosti jednog institucionalnog modela 
nad drugim, već da regulatorni ishodi zavise od valjanosti sprovođenja modela u 
delo i šireg institucionalnog konteksta.42

U novijoj literaturi sve je izraženiji stav da pitanje regulatorne efikasnosti 
ne treba posmatrati isključivo kroz formalnu organizacionu strukturu, već kroz funk-
cionalnu koherentnost regulatornog sistema.43 Taj pristup pomera fokus s pitanja 
koliko regulatornih institucija postoji na pitanje kako su njihove funkcije definisane, 
koordinisane i operativno sprovedene.44 Time se i analitički okvir pomera sa insti-
tucionalne forme ka valjanosti regulatornog upravljanja, što predstavlja jedno od 
ključnih polazišta ovog rada.

Na osnovu pregleda teorijske i empirijske literature, može se zaključiti da 
uloga regulatornih organa u finansijskom sektoru daleko prevazilazi tradicionalno 

36  M. Taylor (2009), 61–74.
37  Julia Black, „The Emergence of Risk-Based Regulation and the New Public Risk Management in the 
United Kingdom“, Public Law, Autumn 2005, 512–549.
38  OECD, The Financial Crisis: Reform and Exit Strategies, OECD Publishing, Paris, 2009, 34–48.
39  Financial Stability Board, Peer Review of Financial Regulatory Factors Affecting the Availability of 
Long-Term Investment Finance, Financial Stability Board, Basel, 2013, 7–19.
40  IMF, Integrating Stability Assessments under the Financial Sector Assessment Program into Article IV Sur-
veillance, International Monetary Fund, Washington, D.C., 2010, 11–24.
41  D. Masciandaro, M. Quintyn, M. Taylor, 833–848.
42  M. Čihák, R. Podpiera, 6–18.
43  M. Quintyn, M. Taylor, 12–29.
44  D. Masciandaro, M. Quintyn, M. Taylor, 833–848.
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shvatanje regulatorne intervencije kao puke korekcije tržišnih neuspeha. Regulatorni 
organi predstavljaju ključne institucije finansijske stabilnosti, čija efikasnost zavisi 
ne samo od formalnog institucionalnog uređenja već i od sposobnosti da koordi-
nisano, pravovremeno i funkcionalno dosledno odgovore na kompleksne izazove 
savremenog finansijskog sistema.

III Metodološki okvir i kriterijumi komparativne analize

Metodološki okvir ovog rada zasniva se na kvalitativnom komparativnom 
pristupu, institucionalnoj analizi i tipološkoj klasifikaciji modela finansijskog nadzora. 
Imajući u vidu da je predmet istraživanja usmeren na institucionalnu organizaciju 
regulatornih organa, njihove funkcionalne nadležnosti i međusobne odnose, 
kvalitativni pristup pokazuje se kao metodološki najprimereniji za identifikovanje 
strukturnih obrazaca, funkcionalnih razlika i institucionalnih determinanti regula-
torne efikasnosti. Cilj analize nije kvantifikacija performansi regulatornih sistema, 
već sistematizacija dominantnih modela nadzora i razumevanje odnosa između 
institucionalnog uređenja i funkcionalne efikasnosti regulatornog okvira.

Osnovu metodološkog pristupa čini komparativna institucionalna analiza, 
koja polazi od pretpostavke da regulatorni modeli ne predstavljaju isključivo formal-
ne organizacione strukture već i institucionalne aranžmane oblikovane specifičnim 
istorijskim, ekonomskim i regulatornim okolnostima. U tom smislu, institucionalna 
organizacija regulatornih organa posmatra se ne samo kroz formalnu raspodelu 
nadležnosti već i kroz način na koji su regulatorne funkcije koordinisane, operativno 
povezane i usmerene ka ostvarivanju ciljeva finansijske stabilnosti. Takav pristup 
omogućava da se analiza ne zadrži na formalnoj institucionalnoj deskripciji, nego i 
da obuhvati funkcionalnu logiku regulatornog sistema.

Metod tipološke klasifikacije koristi se radi sistematizacije dominantnih 
modela finansijskog nadzora u savremenoj regulatornoj praksi. U radu se razlikuju 
četiri osnovna modela regulatorne organizacije: centralizovani (integrisani) model, 
sektorski model, twin peaks model i hibridni model. Ta klasifikacija zasniva se na 
stepenu institucionalne centralizacije, logici raspodele nadzornih funkcija i odnosu 
između prudencijalnog, tržišnog i sistemskog nadzora. Tipološki pristup omoguća-
va analitičko razgraničenje idealnih modela, ali i identifikaciju njihovih praktičnih 
odstupanja u konkretnim nacionalnim okvirima.

Empirijski deo analize zasniva se na namenski odabranom uzorku juris-
dikcija koje reprezentuju različite institucionalne arhitekture finansijskog nadzora: 
Ujedinjeno Kraljevstvo, Australija, Nemačka, Sjedinjene Američke Države, Singapur i 
Srbija. Izbor tih jurisdikcija izvršen je na osnovu njihove analitičke reprezentativnosti, 
odnosno sposobnosti da ilustruju različite modele regulatorne organizacije i različite 
stepene institucionalne centralizacije. Ujedinjeno Kraljevstvo i Australija uključeni 
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su kao reprezentativni primeri twin peaks modela; Sjedinjene Američke Države kao 
primer sektorski fragmentisanog sistema; Singapur kao izrazito centralizovan mo-
del; Nemačka kao primer institucionalno složenog hibridnog sistema; dok je Srbija 
uključena kao primer manjeg, bankocentričnog i institucionalno diferenciranog 
regulatornog okvira s dominantnom ulogom centralne banke.

Analiza odabranih jurisdikcija zasniva se na unapred definisanim kompara-
tivnim kriterijumima, koji omogućavaju dosledno poređenje različitih regulatornih 
modela. Kriterijumi komparativne analize obuhvataju: (1) institucionalnu strukturu 
regulatornog sistema, (2) stepen centralizacije nadzornih funkcija, (3) raspodelu 
regulatornih mandata, (4) mehanizme međuinstitucionalne koordinacije, (5) pristup 
upravljanju sistemskim rizikom i (6) funkcionalnu sposobnost regulatornog odgovora 
na tržišne poremećaje i finansijske inovacije.

Prvi kriterijum odnosi se na institucionalnu strukturu regulatornog sistema i 
podrazumeva analizu formalne organizacije nadzornih organa, njihove hijerarhijske 
pozicije i institucionalnih odnosa unutar regulatornog okvira. Drugi kriterijum obu-
hvata stepen centralizacije, to jest pitanje da li su nadzorne funkcije objedinjene u 
okviru jedne institucije ili raspodeljene između više regulatornih tela. Treći kriterijum 
odnosi se na raspodelu regulatornih mandata, s posebnim fokusom na razgraničenje 
prudencijalnog nadzora, nadzora tržišnog ponašanja i makroprudencijalnih funkcija.

Četvrti kriterijum odnosi se na mehanizme međuinstitucionalne koordinacije 
i obuhvata formalne i neformalne kanale razmene informacija, saradnje i usklađiva-
nja regulatornih aktivnosti. Taj kriterijum ima poseban značaj u decentralizovanim 
i hibridnim sistemima, gde kvalitet regulatornog ishoda u velikoj meri zavisi od 
sposobnosti institucija da deluju koordinisano. Peti kriterijum usmeren je na pristup 
upravljanju sistemskim rizikom, odnosno na pitanje kako su organizovane funkcije 
makroprudencijalnog nadzora i kako se institucionalni okvir prilagođava identifika-
ciji i ograničavanju sistemskih ranjivosti. Šesti kriterijum odnosi se na funkcionalnu 
adaptivnost regulatornog sistema, to jest na sposobnost regulatornih organa da 
odgovore na krizne poremećaje, regulatorne praznine i izazove finansijskih inovacija.

Primena navedenih kriterijuma omogućava ne samo klasifikaciju regulatornih 
modela prema njihovim formalnim institucionalnim karakteristikama već i procenu 
njihove funkcionalne koherentnosti. Upravo je funkcionalna koherentnost centralna 
analitička kategorija ovog rada, budući da omogućava ocenu usklađenosti između 
institucionalne strukture, regulatornih ciljeva i operativnih kapaciteta nadzornih 
organa. Time se komparativna analiza pomera s formalnog pitanja institucionalnog 
uređenja ka suštinskom pitanju regulatorne efikasnosti.

Metodološko ograničenje ovog pristupa ogleda se u činjenici da kvalitativna 
komparativna analiza ne omogućava izvođenje univerzalno uopštavajućih zaključaka 
u statističkom smislu. Međutim, cilj rada nije uspostavljanje kauzalne univerzalnosti, 
već identifikacija institucionalnih obrazaca i funkcionalnih determinanti regulatorne 
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efikasnosti u različitim regulatornim kontekstima. U tom smislu, analitička vrednost 
primenjenog pristupa ogleda se u njegovoj sposobnosti da obezbedi teorijski 
utemeljeno i komparativno konzistentno razumevanje institucionalnih modela 
finansijskog nadzora.

Na osnovu tako postavljenog metodološkog okvira, komparativna analiza 
u nastavku rada usmerena je na sistematizaciju dominantnih modela regulatorne 
organizacije i procenu njihovih funkcionalnih implikacija u savremenom finansij-
skom sektoru.

IV Komparativna analiza modela regulatorne organizacije  
u finansijskom sektoru

Institucionalna organizacija regulatornih organa u finansijskom sektoru 
razvijala se kroz različite modele nadzora, oblikovane istorijskim razvojem finan-
sijskih sistema, regulatornim tradicijama i iskustvima s finansijskim krizama. Iako 
savremena regulatorna praksa pokazuje značajan stepen institucionalne raznolikosti, 
dominantni modeli finansijskog nadzora mogu se sistematizovati u četiri osnovna 
tipa: centralizovani (integrisani) model, sektorski model, twin peaks model i hibridni 
model. Ti modeli razlikuju se prema stepenu institucionalne centralizacije, logici 
raspodele regulatornih funkcija i načinu organizacije prudencijalnog, tržišnog i 
sistemskog nadzora.

1. Centralizovani (integrisani) model nadzora

Centralizovani odnosno integrisani model nadzora podrazumeva insti-
tucionalni aranžman u kojem je nadzor nad većim delom ili celinom finansijskog 
sektora usredsređen u okviru jedne regulatorne institucije. Osnovna logika tog 
modela zasniva se na pretpostavci da objedinjavanje nadzornih funkcija doprinosi 
regulatornoj konzistentnosti, smanjenju troškova koordinacije i efikasnijem nadzoru 
finansijskih konglomerata i međusektorskih rizika.

Prednost centralizovanog modela ogleda se pre svega u mogućnosti 
sprovođenja konsolidovanog nadzora, to jest objedinjene procene rizika na nivou 
celokupnog finansijskog sistema. Takav pristup naročito je značajan u uslovima 
snažne međusobne povezanosti bankarskog, osiguravajućeg tržišta i tržišta kapitala, 
gde fragmentisan institucionalni okvir može otežati pravovremeno prepoznavanje 
preliva rizika između sektora. Dodatna prednost centralizovanog modela ogleda se 
u nižim transakcionim troškovima koordinacije, većoj konzistentnosti regulatornog 
odlučivanja i smanjenju rizika od regulatorne arbitraže.

Međutim, centralizovani model nije bez ograničenja. Koncentracija re-
gulatornih funkcija u jednoj instituciji može dovesti do institucionalne rigidnosti, 
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prekomerne centralizacije odlučivanja i slabljenja unutrašnje specijalizacije. Takođe, 
visok stepen institucionalne koncentracije povećava rizik od regulatornog monopola 
i smanjuje otpornost sistema na greške u proceni ili neuspehe centralnog regulatora.

Singapur predstavlja jedan od najizraženijih primera centralizovanog 
modela nadzora. Monetary Authority of Singapore45 objedinjuje funkcije centralne 
banke, prudencijalnog regulatora, regulatora tržišta kapitala i makroprudencijalnog 
organa. Takva institucionalna koncentracija omogućila je visok stepen regulatorne 
koordinacije i efikasno upravljanje sistemskim rizicima, pogotovo u uslovima visokog 
stepena finansijske internacionalizacije. Slične elemente integrisanog modela, uz 
određene institucionalne specifičnosti, nalazimo i u Švajcarskoj i Japanu.

2. Sektorski model nadzora

Sektorski model nadzora zasniva se na institucionalnoj fragmentaciji re-
gulatornih funkcija prema segmentima finansijskog sistema. U tom modelu nadzor 
nad bankama, osiguranjem i tržištem kapitala poveren je posebnim regulatornim 
telima, pri čemu svaka institucija vrši nadzor nad jasno definisanim sektorom finan-
sijskog tržišta. Osnovna logika sektorskog modela polazi od pretpostavke da različiti 
segmenti finansijskog sistema zahtevaju specifična regulatorna znanja, sektorsku 
ekspertizu i prilagođene nadzorne instrumente.

Glavna prednost sektorskog modela jeste visok stepen funkcionalne spe-
cijalizacije. Posebni regulatori razvijaju specifične nadzorne kapacitete u okviru 
svojih sektora, što može doprineti većoj preciznosti nadzora i boljem razumevanju 
sektorskih rizika. Taj model je istorijski karakterističan za finansijske sisteme koji su 
se razvijali kroz jasno odvojene institucionalne segmente i u kojima je regulatorna 
specijalizacija prethodila finansijskoj konvergenciji.

Istovremeno, sektorski model nosi značajne strukturne slabosti. Fragmen-
tacija nadzornih funkcija povećava troškove koordinacije, stvara prostor za regula-
torne praznine i otežava nadzor nad međusektorskim i konglomeratnim rizicima. 
U uslovima rastuće integracije finansijskih tržišta, takav model povećava rizik od 
regulatorne arbitraže, to jest od premeštanja aktivnosti ka manje restriktivno nad-
ziranim segmentima sistema.

Sjedinjene Američke Države predstavljaju najpoznatiji primer sektorski 
fragmentisanog regulatornog sistema.46 Američki model karakteriše visok stepen 
institucionalne disperzije, s više regulatornih tela koja dele nadležnosti nad ban-
karskim sektorom, tržištem kapitala, osiguranjem i zaštitom potrošača.47 Takva 

45  Monetary Authority of Singapore, Annual Report 2022/2023.
46  U. S. Department of the Treasury, Blueprint for a Modernized Financial Regulatory Structure, U. S. De-
partment of the Treasury.
47  Financial Stability Oversight Council, Annual Report 2023, U.S. Department of the Treasury.
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struktura omogućava izraženu specijalizaciju, ali istovremeno proizvodi složen i 
koordinaciono zahtevan regulatorni okvir, što je naročito došlo do izražaja tokom 
globalne finansijske krize.

3. Twin peaks model nadzora

Twin peaks model zasniva se na funkcionalnoj, a ne na sektorskoj ili instituci-
onalnoj logici organizacije regulatornog sistema. Osnovna karakteristika tog modela 
jeste razdvajanje regulatornih funkcija prema ciljevima nadzora: jedna institucija 
nadležna je za prudencijalni nadzor i očuvanje finansijske stabilnosti, dok je druga 
odgovorna za nadzor tržišnog ponašanja, zaštitu potrošača i integritet tržišta.

Osnovna prednost twin peaks modela ogleda se u jasnijem funkcionalnom 
razgraničenju regulatornih ciljeva. Prudencijalni nadzor usmeren je na stabilnost i 
otpornost finansijskih institucija, dok je conduct nadzor usmeren na tržišno ponaša-
nje, transparentnost i zaštitu korisnika finansijskih usluga. Takva podela omogućava 
veću regulatornu fokusiranost, smanjuje konflikt između prudencijalnih i tržišnih 
prioriteta i povećava transparentnost regulatorne odgovornosti.

Ograničenja tog modela proizlaze iz potrebe za snažnom institucionalnom 
koordinacijom. Budući da su funkcionalno povezani ciljevi raspodeljeni između razli-
čitih institucija, efikasnost twin peaks modela zavisi od jasno definisanih nadležnosti, 
razvijenih mehanizama razmene informacija i visokog stepena međuinstitucionalne 
saradnje. Bez toga, funkcionalna diferencijacija može proizvesti nove koordinacione 
troškove i regulatorne praznine.

Ujedinjeno Kraljevstvo predstavlja najpoznatiji primer twin peaks modela, u 
okviru kojeg prudencijalni nadzor sprovodi Prudential Regulation Authority,48 dok je za 
conduct nadzor nadležna Financial Conduct Authority.49 Sličan institucionalni pristup 
razvijen je i u Australiji, gde Australian Prudential Regulation Authority50 i Australian 
Securities and Investments Commission51 funkcionalno dele regulatorne nadležnosti. 
U oba slučaja twin peaks model pokazuje visok stepen funkcionalne jasnoće, ali i 
snažnu zavisnost od kvaliteta koordinacionih mehanizama.

4. Hibridni modeli nadzora

Hibridni modeli predstavljaju institucionalno najzastupljeniji oblik savre-
menog finansijskog nadzora, budući da većina regulatornih sistema u praksi ne 
odgovara u potpunosti nijednom idealtipskom modelu. Hibridni modeli kombinuju 

48  Prudential Regulation Authority, Annual Report 2022/23, Bank of England.
49  Financial Conduct Authority, Annual Report and Accounts 2022/23, FCA.
50  Australian Prudential Regulation Authority, Annual Report 2022–23, APRA.
51  Australian Securities and Investments Commission, Annual Report 2022–23, ASIC.
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elemente centralizovanog, sektorskog i funkcionalnog pristupa, pri čemu konkretna 
institucionalna rešenja zavise od istorijskog razvoja, regulatorne tradicije i strukture 
nacionalnog finansijskog sistema.

Prednost hibridnih modela ogleda se u njihovoj institucionalnoj adaptiv-
nosti. Kombinovanjem različitih regulatornih logika, hibridni modeli omogućavaju 
prilagođavanje regulatorne arhitekture specifičnostima domaćeg finansijskog 
sistema i regulatornog okruženja. Istovremeno, njihova glavna slabost leži u insti-
tucionalnoj složenosti, mogućem preklapanju nadležnosti i povećanim zahtevima 
za koordinacijom.

Nemačka predstavlja ilustrativan primer hibridnog modela, u kojem je for-
malni regulatorni okvir centralizovan kroz BaFin, ali uz snažnu ulogu Bundesbanke52 
u nadzornom procesu i makroprudencijalnoj funkciji.53 Takav model kombinuje ele-
mente integrisanog nadzora s funkcionalno podeljenim operativnim odgovornostima.

Regulatorni okvir Republike Srbije takođe se može klasifikovati kao hibridni 
model s dominantnom ulogom centralne banke. Narodna banka Srbije ima centralnu 
ulogu u prudencijalnom nadzoru bankarskog sektora, sektora osiguranja, davalaca 
finansijskog lizinga i platnih institucija, čime objedinjuje značajan deo regulatornih 
funkcija u okviru jedne institucije. Istovremeno, Komisija za hartije od vrednosti vrši 
nadzor nad tržištem kapitala, investicionim uslugama i delovima tržišne infrastruk-
ture, čime regulatorni okvir zadržava elemente funkcionalne diferencijacije. Takva 
institucionalna organizacija pozicionira Srbiju između centralizovanog i funkcionalno 
diferenciranog modela, uz izraženu centralnobankarsku dominaciju i ograničen 
stepen regulatorne fragmentacije.

Specifičnost regulatornog modela Srbije ogleda se u činjenici da je insti-
tucionalna centralizacija najvećim delom uspostavljena oko prudencijalnih funk-
cija, dok tržišni segment ostaje izdvojen u posebnom regulatornom režimu. Takva 
struktura odgovara karakteristikama domaćeg finansijskog sistema, koji je izrazito 
bankocentričan i relativno plitak u segmentu tržišta kapitala, ali istovremeno otvara 
pitanje dugoročne adaptivnosti regulatornog okvira u uslovima finansijske inovacije 
i tržišnog produbljivanja.

Komparativna analiza pokazuje da nijedan od posmatranih modela ne 
predstavlja univerzalno optimalno institucionalno rešenje. Njihove prednosti i 
ograničenja zavise od stepena razvijenosti finansijskog sistema, složenosti tržišne 
strukture, regulatornih kapaciteta i kvaliteta institucionalne koordinacije. Upravo 
zbog toga, pitanje regulatorne efikasnosti ne može se svesti na formalni izbor insti-
tucionalnog modela, već zahteva analizu njegove funkcionalne koherentnosti, što 
predstavlja osnovu za diskusiju u nastavku rada.

52  Deutsche Bundesbank, Financial Stability Review 2023, Deutsche Bundesbank.
53  Bundesanstalt für Finanzdienstleistungsaufsicht (BaFin), Annual Report 2022, BaFin.
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V Diskusija: institucionalno uređenje i regulatorna efikasnost

Komparativna analiza dominantnih modela regulatorne organizacije poka-
zuje da pitanje regulatorne efikasnosti u finansijskom sektoru ne može biti svedeno 
na jednostavnu dilemu između centralizacije i decentralizacije nadzornih funkcija. 
Iako institucionalna arhitektura nesumnjivo utiče na način organizacije nadzora, 
raspodelu odgovornosti i kapacitet regulatornog odgovora, nalazi komparativne 
analize ukazuju na to da formalna struktura regulatornog sistema sama po sebi ne 
određuje njegovu efikasnost. Institucionalno uređenje jeste važno, ali njegova regu-
latorna vrednost zavisi od stepena funkcionalne usklađenosti između regulatornih 
ciljeva, nadzornih nadležnosti i operativnih kapaciteta institucija.

Osnovni nalaz rada jeste da regulatorna efikasnost prvenstveno zavisi od 
funkcionalne koherentnosti regulatornog okvira. Pod funkcionalnom koherentnošću 
podrazumeva se usklađenost između institucionalne strukture, raspodele regula-
tornih mandata, mehanizama koordinacije i operativne sposobnosti regulatornih 
organa da pravovremeno identifikuju, procene i ograniče finansijske rizike. Drugim 
rečima, efikasnost regulatornog sistema manje zavisi od toga koliko regulatornih 
institucija postoji, a više od toga koliko su njihove funkcije jasno definisane, među-
sobno usklađene i operativno održive.

U centralizovanim modelima osnovna prednost proizlazi iz institucionalne 
koncentracije nadzornih funkcija, koja omogućava niže troškove koordinacije, konzi-
stentniji regulatorni pristup i efikasniji konsolidovani nadzor. Međutim, komparativna 
analiza pokazuje da te prednosti proizvode pozitivne efekte samo kada su praćene 
visokim institucionalnim kapacitetima, razvijenim internim mehanizmima specija-
lizacije i dovoljnom operativnom fleksibilnošću. U suprotnom, centralizacija može 
proizvesti regulatornu rigidnost, preopterećenost institucionalnog centra i povećanu 
zavisnost sistema od kvaliteta jedne regulatorne tačke odlučivanja.

Sektorski modeli, s druge strane, pokazuju da institucionalna fragmentacija 
ne mora nužno biti sinonim za regulatornu neefikasnost. Njihova osnovna prednost 
leži u specijalizaciji i sektorskoj ekspertizi, što može unaprediti kvalitet nadzora u 
pojedinačnim segmentima finansijskog sistema. Međutim, komparativna iskustva 
pokazuju da efikasnost tih modela opada s rastom međusobne povezanosti fi-
nansijskih tržišta i složenošću finansijskih usluga. U takvim uslovima, regulatorna 
fragmentacija povećava rizik od institucionalnih praznina, otežava koordinaciju i 
smanjuje sposobnost sagledavanja sistemskih ranjivosti.

Twin peaks model predstavlja pokušaj prevazilaženja ograničenja sektorskog 
pristupa kroz funkcionalno razdvajanje regulatornih ciljeva. Njegova osnovna pred-
nost nije u institucionalnoj jednostavnosti, već u konceptualnoj jasnoći. Razdvajanje 
prudencijalnog i conduct nadzora omogućava preciznije definisanje regulatornih 
prioriteta, veću transparentnost odgovornosti i smanjenje konflikta između stabilnosti  
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institucija i zaštite korisnika finansijskih usluga. Ipak, komparativna analiza pokazuje 
da efikasnost twin peaks modela zavisi od kvaliteta koordinacije između funkcionalno 
razdvojenih regulatora. Ukoliko koordinacioni mehanizmi nisu dovoljno razvijeni, 
funkcionalna diferencijacija može proizvesti iste slabosti koje twin peaks model 
nastoji da prevaziđe.

Analiza hibridnih modela pokazuje da oni ne predstavljaju samo prelazne ili 
„nepotpune“ regulatorne aranžmane već i dominantan oblik savremene regulatorne 
organizacije. U praksi, većina finansijskih sistema razvija institucionalna rešenja koja 
kombinuju elemente različitih modela kako bi regulatornu arhitekturu prilagodila 
specifičnostima domaćeg finansijskog sistema i političko-institucionalnog okruženja, 
kao i stepenu tržišne razvijenosti. Time se potvrđuje da regulatorni okvir nije statična 
institucionalna kategorija, već adaptivan institucionalni proces.

Upravo u tom kontekstu regulatorni okvir Srbije pokazuje posebnu analitičku 
relevantnost. Institucionalna organizacija finansijskog nadzora u Srbiji potvrđuje da 
regulatorna efikasnost u manjim i bankocentričnim finansijskim sistemima ne zahteva 
nužno punu institucionalnu integraciju niti formalno usvajanje idealtipskih modela 
razvijenih u velikim finansijskim centrima. Dominantna uloga Narodne banke Srbije 
omogućava relativno visok stepen prudencijalne koordinacije i institucionalne kon-
zistentnosti, dok istovremeno postojanje odvojene nadležnosti Komisije za hartije 
od vrednosti odražava strukturnu diferencijaciju finansijskog sistema i relativno 
ograničenu razvijenost tržišta kapitala.

Prednost takvog modela leži u njegovoj funkcionalnoj prilagođenosti 
domaćem finansijskom sistemu. U uslovima bankocentrične finansijske strukture, 
koncentracija ključnih prudencijalnih funkcija u okviru centralne banke smanjuje 
koordinacione troškove i povećava efikasnost nadzora nad sistemski najvažnijim 
segmentom finansijskog sistema. Istovremeno, takav model ostaje funkcionalno 
održiv sve dok tržište kapitala i nebankarski segment ne dostignu nivo složenosti koji 
bi zahtevao dublju institucionalnu reorganizaciju i jaču funkcionalnu diferencijaciju.

To ukazuje na širi zaključak da regulatorna efikasnost nije rezultat institu-
cionalne uniformnosti, već institucionalne primerenosti. Drugim rečima, ne postoji 
univerzalno optimalan model regulatorne organizacije koji bi bio podjednako efikasan 
u svim finansijskim sistemima. Efikasnost regulatornog sistema zavisi od njegove 
usklađenosti sa strukturom finansijskog tržišta, stepenom finansijske razvijenosti, 
kompleksnošću finansijskih institucija i sposobnošću regulatornog okvira da se 
prilagođava promenama.

U tom smislu, osnovni doprinos ove analize jeste pomeranje fokusa s formalne 
institucionalne strukture ka kvalitetu regulatornog upravljanja. Ključno pitanje nije 
da li je regulatorni sistem centralizovan ili decentralizovan, već to da li je funkcional-
no koherentan, institucionalno koordinisan i operativno sposoban da odgovori na 
savremene izazove finansijske stabilnosti. Upravo funkcionalna koherentnost, a ne 
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institucionalna forma sama po sebi, predstavlja osnovnu determinantu regulatorne 
efikasnosti u savremenom finansijskom sektoru.

VI Zaključak

Institucionalna organizacija regulatornih organa jedno je od ključnih pi-
tanja savremenog upravljanja finansijskim sektorom, budući da oblik regulatorne 
arhitekture neposredno utiče na kvalitet nadzora, koordinaciju regulatornih funkcija i 
sposobnost očuvanja finansijske stabilnosti. Polazeći od komparativne analize domi-
nantnih modela finansijskog nadzora, ovaj rad je pokazao da savremeni regulatorni 
sistemi počivaju na različitim institucionalnim logikama, koje se kreću od visoko 
centralizovanih i integrisanih modela, preko sektorski fragmentisanih sistema, do 
funkcionalno diferenciranih i hibridnih institucionalnih aranžmana.

Analiza je pokazala da nijedan od posmatranih modela ne predstavlja uni-
verzalno optimalno rešenje. Iako se pojedini institucionalni modeli mogu pokazati 
efikasnijim u određenim regulatornim i tržišnim okolnostima, komparativni nalazi 
ukazuju na to da regulatorna efikasnost ne zavisi primarno od formalnog stepena 
institucionalne centralizacije, nego pre svega od funkcionalne koherentnosti re-
gulatornog sistema. U tom smislu, centralno pitanje regulatornog okvira nije broj 
regulatornih institucija niti formalna raspodela nadležnosti, već kvalitet njihove 
međusobne usklađenosti, jasnoća regulatornih mandata i sposobnost koordinisanog 
delovanja u uslovima sistemske neizvesnosti.

Teorijski pregled literature pokazao je da regulatorni organi u finansijskom 
sektoru imaju znatno širu funkciju od tradicionalne korekcije tržišnih neuspeha. 
Njihova uloga obuhvata očuvanje finansijske stabilnosti, ograničavanje sistemskog 
rizika, zaštitu korisnika finansijskih usluga, nadzor tržišnog ponašanja i upravljanje 
kriznim poremećajima. Time finansijska regulacija prevazilazi usko tržišnu funkciju 
i poprima širi institucionalni značaj kao instrument očuvanja poverenja, stabilnosti 
i kontinuiteta finansijskog sistema.

Komparativna analiza pokazala je da prednosti centralizovanih modela 
proizlaze iz nižih troškova koordinacije i veće konzistentnosti nadzora, ali da njihova 
efikasnost zavisi od unutrašnje institucionalne fleksibilnosti i kapaciteta specijali-
zacije. Sektorski modeli pokazuju prednosti u pogledu regulatorne ekspertize, no 
istovremeno generišu veće koordinacione troškove i povećavaju rizik od regulatorne 
fragmentacije. Twin peaks model donosi veću funkcionalnu jasnoću kroz razdvajanje 
prudencijalnih i conduct funkcija, ali njegova efikasnost ostaje uslovljena kvalitetom 
međuinstitucionalne koordinacije. Hibridni modeli, iako institucionalno složeniji, 
pokazuju najveći stepen adaptivnosti i u praksi predstavljaju dominantan oblik 
savremene regulatorne organizacije.
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Poseban analitički značaj u radu imao je regulatorni okvir Republike Sr-
bije, koji je identifikovan kao hibridni model s dominantnom ulogom centralne 
banke. Analiza je pokazala da regulatorna organizacija Srbije odražava strukturne 
karakteristike domaćeg finansijskog sistema, pre svega njegovu bankocentričnost 
i relativno ograničenu razvijenost tržišta kapitala. U takvom institucionalnom 
kontekstu, koncentracija ključnih prudencijalnih funkcija u okviru Narodne banke 
Srbije predstavlja funkcionalno racionalno rešenje, dok odvojena uloga Komisije za 
hartije od vrednosti zadržava neophodan stepen regulatorne diferencijacije. Time se 
potvrđuje da regulatorna efikasnost zavisi od institucionalne primerenosti modela, 
a ne od njegove formalne usklađenosti sa idealtipskim obrascima.

Osnovni doprinos rada ogleda se u sistematizaciji dominantnih modela 
regulatorne organizacije, njihovoj komparativnoj analizi i afirmaciji koncepta funk-
cionalne koherentnosti kao ključnog kriterijuma regulatorne efikasnosti. Nalazi rada 
ukazuju na to da institucionalna forma regulatornog sistema, iako značajna, nema 
samostalnu analitičku vrednost ukoliko nije praćena jasno definisanim mandatima, 
efikasnim koordinacionim mehanizmima i dovoljnim institucionalnim kapacitetima.

Zaključno, može se istaći da budućnost regulatornog okvira u finansijskom 
sektoru neće biti određena težnjom ka univerzalnoj institucionalnoj konvergenciji, 
već razvojem adaptivnih i funkcionalno usklađenih regulatornih arhitektura. U uslo-
vima ubrzane finansijske inovacije, digitalizacije i rastuće sistemske međuzavisnosti, 
regulatorna efikasnost sve manje zavisi od formalne organizacione strukture, a sve 
više od sposobnosti regulatornih organa da deluju koordinisano, pravovremeno i 
institucionalno koherentno.
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I Introduction

The institutional architecture of regulatory authorities in the financial sector 
is one of the key issues of contemporary financial system governance. The complexity 
of modern financial flows, the growing interconnectedness of financial institutions 
and markets, and the rising frequency of systemic disruptions have significantly 
increased the importance of the effective regulatory framework. Although the key 
objectives of financial regulation – maintaining financial stability, protecting financial 
services consumers, preserving market integrity, and mitigating systemic risk – are 
largely shared across jurisdictions, the institutional arrangements through which 
these objectives are pursued differ considerably.

The global financial crisis of 2007–2009 marked a turning point in the un-
derstanding of regulatory effectiveness and pointed out the structural weaknesses 
of existing supervisory architectures in both advanced and emerging economies. 
The crisis demonstrated that regulatory failure was not only from insufficient super-
visory intensity but also from fragmented institutional mandates, underdeveloped 
mechanisms for inter-institutional coordination, and a limited capacity to identify 
systemic risks in a timely manner.3 Consequently, the institutional organization of 
regulatory authorities has become equally important as the substantive content of 
regulatory rules.4

Several institutional models of financial supervision have emerged in 
contemporary regulatory practice. Some countries have adopted a centralized, or 
integrated, model of supervision, under which a single authority exercises consolidated 
supervision over most segments of the financial system.5 Others have kept a sectoral 
model, whereby supervisory responsibilities are allocated among several specialized 
regulatory authorities according to the respective segments of the financial market.6 
A third approach is the so-called twin peaks model, which is based on the functional 
separation of prudential supervision and market conduct supervision.7 In addition 

3  World Bank, Global Financial Development Report 2019/2020: Bank Regulation and Supervision a Decade 
after the Global Financial Crisis, World Bank, Washington, D.C., 2019, 3–18.
4  IMF, Integrating Stability Assessments under the Financial Sector Assessment Program into Article IV Sur-
veillance, International Monetary Fund, Washington, D.C., 2010, 5–11.
5  Martin Čihák, Richard Podpiera, „Is One Watchdog Better than Three? International Experience with 
Integrated Financial Sector Supervision“, IMF Working Paper, No. 6/57, 2006, 6–14.
6  Richard Herring, Jacopo Carmassi, „The Structure of Cross-Sector Financial Supervision“, Financial Markets, 
Institutions & Instruments, Vol. 17, No. 1/2008, 52–61.
7  Michael Taylor, Twin Peaks: A Regulatory Structure for the New Century, Centre for the Study of Financial 
Innovation, London, 1995, 1–18.
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to these ideal-type models, hybrid institutional arrangements are also common in 
practice, combining elements of different supervisory architectures in accordance 
with historical development, the structure of the financial system, and the specific 
characteristics of the national institutional environment.8

This institutional diversity raises an important analytical question: does the 
effectiveness of financial supervision depend primarily on the degree of institutional 
centralization, or on the functional coherence of the regulatory framework? Although 
centralized supervisory models are frequently associated with lower coordination 
costs and greater consistency in supervisory practices, decentralized models gen-
erally provide a higher degree of specialization and greater institutional flexibility.9 
Similarly, the twin peaks model offers a clearer functional separation of regulatory 
objectives, but its effectiveness depends on clearly defined institutional mandates and 
well-developed coordination mechanisms.10 The relationship between institutional 
design and regulatory effectiveness is therefore not deterministic, but is shaped by 
the broader institutional and market context.11

The subject of this paper is the institutional organization of regulatory 
authorities in the financial sector, examined through a comparative analysis of the 
predominant models of financial supervision. The paper aims to identify the principal 
structural characteristics of the centralized, sectoral, twin peaks, and hybrid models of 
financial supervision, and to evaluate their respective strengths and limitations in terms 
of institutional coordination, regulatory accountability, supervisory effectiveness, and 
systemic risk management. Particular attention is given to the regulatory framework of 
the Republic of Serbia, which is examined as a hybrid supervisory model characterized 
by the predominant institutional role of the National Bank of Serbia and a functionally 
differentiated allocation of supervisory responsibilities.12 The inclusion of Serbia within 
the comparative framework enables a more precise understanding of how the general 
principles of supervisory architecture are adapted to the specific characteristics of a 
relatively small, bank-centred, and institutionally transitional financial system.13

  8  Donato Masciandaro, „Unification in Financial Sector Supervision: The Trade-off between Central 
Bank and Single Authority“, Journal of Financial Regulation and Compliance, Vol. 12, No. 2/2004, 151–155.
  9  Martin Čihák, Alexander Tieman, „Quality of Financial Sector Regulation and Supervision around the 
World“, IMF Working Paper, No. 8/190, 2008, 9–17.
10  Michael Taylor, „The Road from ’Twin Peaks’ — and the Way Back“, Connecticut Insurance Law Journal, 
Vol. 16, No. 1/2009, 64–71.
11  Donato Masciandaro, Marc Quintyn, Michael Taylor, „Inside and Outside the Central Bank: Indepen-
dence and Accountability in Financial Supervision“, European Journal of Political Economy, Vol. 24, No. 
4/2008, 835–842.
12  Law on the National Bank of Serbia, Official Gazette of the Republic of Serbia, Nos. 72/2003, 55/2004, 
85/2005 – other law, 44/2010, 76/2012, 106/2012, 14/2015 and 40/2015 – Constitutional Court Decision; 
Law on Banks, Official Gazette of the Republic of Serbia, Nos. 107/2005, 91/2010 and 14/2015.
13  National Bank of Serbia, Annual Financial Stability Report 2022, National Bank of Serbia, Belgrade, 
2023, 15–28.
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The paper is based on the premise that regulatory effectiveness in the financial 
sector does not depend primarily on the formal degree of institutional centralization, 
but rather on the functional coherence of the supervisory framework. More specifically, 
the effectiveness of a regulatory system is determined by the clarity of institutional 
mandates, the quality of coordination mechanisms, the capacity for information 
sharing, and the ability of regulatory authorities to respond promptly to systemic 
risks, financial innovation, and financial crises.14 Although institutional design is 
important, its effectiveness ultimately depends on the internal coherence of the 
supervisory architecture and the quality of its operational implementation.

Methodologically, the paper is based on comparative institutional analysis 
and a typological classification of financial supervisory models. The analysis covers 
selected jurisdictions representing different supervisory architectures – the United 
Kingdom, Australia, Germany, the United States, Singapore, and Serbia – with the 
objective of identifying common patterns, key differences and determinants of 
regulatory effectiveness.15 These selected jurisdictions constitute an analytically 
relevant sample owing to their diverse regulatory traditions, varying degrees of 
institutional centralization, and different approaches to systemic risk management.

The paper is structured as follows. Following the Introduction, the second 
section reviews the theoretical and empirical literature on the role of regulatory au-
thorities in the financial sector, with particular emphasis on the economic rationale 
for regulatory intervention and the evolution of financial supervisory functions. The 
third section presents the methodological framework and the criteria underlying 
the comparative analysis. The fourth section examines the predominant models 
of supervisory organization together with selected national case studies. The fifth 
section discusses the relationship between institutional design and regulatory 
effectiveness, with particular emphasis on institutional coordination, the clarity of 
supervisory mandates, and systemic risk management. The final section presents the 
paper’s conclusions and considers their implications for the further development of 
the supervisory architecture in the financial sector.

II Literature Review on the Role of Regulatory Authorities  
in the Financial Sector

The role of regulatory authorities in the financial sector constitutes one of 
the central themes of contemporary economic and institutional analysis. The devel-
opment of financial regulation as a distinct field of economic policy is founded on the 

14  Marc Quintyn, Michael Taylor, „Regulatory and Supervisory Independence and Financial Stability“, IMF 
Working Paper, No. 2/46, 2002, 12–26.
15  IMF & World Bank, Financial Sector Assessment: A Handbook, World Bank, Washington, D.C., 2005, 35–48.
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premise that financial markets, despite their allocative function, lack self-correcting 
mechanisms capable of ensuring stability, transparency, and the protection of the 
public interest under conditions of significant uncertainty, information asymmetry, 
and systemic interconnectedness.16 In this context, regulatory authorities represent 
the institutional response to the structural limitations of market mechanisms and 
serve as a key instrument for safeguarding the stability of the financial system.17

The theoretical literature on regulatory intervention in the financial sector 
is largely grounded in the concept of market failure. Classical economic approaches 
demonstrate that regulatory intervention is primarily justified by the existence of 
information asymmetries, externalities, moral hazard, and imperfect competition.18 
Stigler examined regulatory intervention through the lens of the economics of 
regulation and the relationship between the public interest and regulatory capture, 
arguing that regulatory frameworks emerge not only to correct market failures, but 
also as a consequence of the political and economic interests that shape regulatory 
institutions.19 The later contributions of Jean-Jacques Laffont and Jean Tirole further 
advanced the theoretical foundations of regulation, particularly with respect to 
the challenges posed by asymmetric information and the institutional constraints 
affecting regulatory decision-making.20

Within the financial sector, information asymmetry assumes particular 
significance because financial institutions possess information that is not fully ac-
cessible to depositors, investors, policyholders, and other market participants.21 This 
imbalance increases the likelihood of risk mispricing, undermines market discipline, 
and makes space for excessive risk-taking.22 Under such circumstances, regulatory 
authorities perform the function of a corrective institutional mechanism aimed 
at reducing information asymmetries, enhancing transparency, and maintaining 
confidence in the financial system.23

A substantial part of the literature also justifies the existence of regulatory 
authorities through the concept of systemic risk. Unlike risks arising at the level of 
individual institutions, systemic risk stems from the interconnectedness of financial 

16  Charles Goodhart et al., Financial Regulation: Why, How and Where Now?, Routledge, London, 1998, 15–27.
17  David T. Llewellyn, „The Economic Rationale for Financial Regulation“, FSA Occasional Papers in Financial 
Regulation, No. 1/1999, 10–18.
18  James R. Barth, Gerard Caprio, Ross Levine, Rethinking Bank Regulation: Till Angels Govern, Cambridge 
University Press, Cambridge, 2006, 23–41.
19  George Stigler, „The Theory of Economic Regulation“, Bell Journal of Economics and Management Science, 
Vol. 2, No. 1/1971, 3–9.
20  Jean Jacques Laffont, Jean Tirole, A Theory of Incentives in Procurement and Regulation, MIT Press, 
Cambridge, MA, 1993, 1–32.
21  D. T. Llewellyn, 7–15.
22  J. R. Barth, G. Caprio, R. Levine, 23–41.
23  Charles Goodhart, „The Emerging Framework of Financial Regulation“, Central Banking, Vol. 8, No. 
4/1998, 24–26.
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institutions, markets, and financial infrastructure, whereby a disruption in one seg-
ment may trigger cascading effects with significant macroeconomic consequences.24 
Goodhart argues that the systemic nature of the financial sector is precisely the 
principal reason why financial regulation extends beyond the traditional scope of 
market supervision and assumes the characteristics of a public good.25 Similarly, 
Llewellyn emphasizes that regulatory authorities function not merely as mechanisms 
for correcting market failures, but also as institutions responsible for preserving 
confidence, stability, and the continuity of financial intermediation.26

Contemporary literature further expands the role of regulatory authorities 
beyond the traditional domain of prudential supervision. In addition to overseeing the 
solvency and liquidity of individual institutions, regulatory authorities are increasingly 
entrusted with broader responsibilities, which include macroprudential supervision, 
the protection of financial services consumers, market conduct supervision, and 
financial crisis management.27 This evolution of regulatory functions accelerated 
significantly in the aftermath of the global financial crisis, when it became evident 
that microprudential supervision alone was insufficient to safeguard overall finan-
cial stability.28 Accordingly, the literature published after 2008 reflects a strong shift 
toward a macroprudential perspective, under which regulatory authorities assume 
a more proactive role in identifying systemic vulnerabilities and preventing the 
accumulation of systemic risks.29

The empirical literature on the institutional organization of regulatory authorities 
has evolved alongside the theoretical debate on the functions of financial regulation. 
One of the key strands of this research examines whether the institutional structure 
of the regulatory system affects the quality of supervision and regulatory outcomes.30 
Within this context, three predominant analytical approaches have emerged. The first is 
based on the premise that centralized supervisory models ensure greater consistency 
in regulatory decision-making, lower coordination costs, and more effective consol-
idated supervision of financial conglomerates.31 This approach has been particularly 
emerged in the literature advocating integrated supervisory models, emphasizing the 
advantages of consolidating supervisory functions within a single authority.32

24  IMF & World Bank, Financial Sector Assessment: A Handbook, World Bank, Washington, D.C., 2005, 89–97.
25  C. Goodhart 24–26.
26  D. T. Llewellyn, 7–15.
27  Basel Committee on Banking Supervision, Core Principles for Effective Banking Supervision, BIS, Basel, 
2012, 1–9.
28  World Bank, Global Financial Development Report 2019/2020: Bank Regulation and Supervision a Decade 
after the Global Financial Crisis, World Bank, Washington, D.C., 2019, 21–34.
29  IMF, Rethinking Financial Deepening: Stability and Growth in Emerging Markets, International Monetary 
Fund, Washington, D.C., 2015, 56–71.
30  M. Čihák, A. Tieman, 5–14.
31  M. Čihák, R. Podpiera, 6–18.
32  D. Masciandaro, 151–161.
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The second approach emphasizes the advantages of sectoral specialization 
and functional differentiation. Authors adopting this perspective argue that the 
fragmentation of supervisory functions does not necessarily result in regulatory 
inefficiency; rather, it may enhance professional specialization, improve regulatory 
precision, and increase the adaptability of supervision across different segments 
of the financial market.33 Within this framework, the effectiveness of the regulatory 
system does not derive from institutional centralization, but from clearly defined 
supervisory responsibilities and the coordinated operation of specialized regulatory 
authorities.34

The third approach has emerged from the literature on the twin peaks 
model, which organizes the institutional framework of regulatory authorities around 
regulatory objectives rather than institutional structures or market segments.35 This 
model is based on the premise that prudential supervision and market conduct 
supervision represent functionally distinct regulatory objectives, each requiring 
different institutional arrangements, supervisory instruments, and supervisory 
approaches.36 The literature examining the twin peaks model emphasizes that its 
principal advantage lies in the clearer distinction between regulatory objectives, 
greater transparency of regulatory responsibilities, and the reduction of potential 
conflicts between prudential and market conduct priorities.37

A particularly significant contribution to the empirical literature has been 
made by international institutions, most notably the International Monetary Fund, 
the World Bank, the Organisation for Economic Co-operation and Development 
(OECD), the Basel Committee on Banking Supervision, the International Organization 
of Securities Commissions (IOSCO), and the International Association of Insurance 
Supervisors (IAIS).38 Their reports and comparative analyses have demonstrated 
that no single institutional model can universally guarantee regulatory effectiveness.39 
Instead, empirical findings consistently indicate that the effectiveness of a regu-
latory system depends on the quality of its institutional framework, the clarity of 
institutional mandates, operational independence, effective information sharing, 
and robust coordination among the competent authorities.40

33  R. Herring, J. Carmassi, 61–74.
34  Jeffrey Carmichael, „Australia’s Approach to Financial Regulation“, Financial Markets and Policies in East 
Asia (ed. Gordon de Brouwer), Routledge, London, 2002, 207–220.
35  M. Taylor (1995), 1–14.
36  M. Taylor (2009), 61–74.
37  Julia Black, „The Emergence of Risk-Based Regulation and the New Public Risk Management in the 
United Kingdom“, Public Law, Autumn 2005, 512–549.
38  OECD, The Financial Crisis: Reform and Exit Strategies, OECD Publishing, Paris, 2009, 34–48.
39  Financial Stability Board, Peer Review of Financial Regulatory Factors Affecting the Availability of Long-
Term Investment Finance, Financial Stability Board, Basel, 2013, 7–19.
40  IMF, Integrating Stability Assessments under the Financial Sector Assessment Program into Article IV Sur-
veillance, International Monetary Fund, Washington, D.C., 2010, 11–24.
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Particularly notable contributions have also been made by Masciandaro, 
Quintyn, and Taylor, who demonstrate that institutional centralization does not, 
in itself, guarantee a higher level of financial stability, but may contribute to more 
effective supervision when accompanied by a clear allocation of responsibilities and 
strong institutional capacity.41 Similarly, Čihák and Podpiera note that there is no 
statistically robust evidence supporting the superiority of any particular institutional 
model. Rather, regulatory outcomes depend on the effectiveness of the model’s 
implementation and the broader institutional context within which it operates.42

More recent literature has increasingly embraced the view that regula-
tory effectiveness should not be assessed solely in terms of formal organizational 
structure, but rather through the functional coherence of the regulatory system.43 
This perspective shifts the focus from the number of regulatory institutions to the 
manner in which their functions are defined, coordinated, and implemented in 
practice.44 Accordingly, the analytical emphasis moves from institutional design to 
the quality of regulatory governance, which constitutes one of the central premises  
of this paper.

Based on the review of the theoretical and empirical literature, it can be 
concluded that the role of regulatory authorities in the financial sector extends 
far beyond the traditional understanding of regulatory intervention as merely a 
mechanism for correcting market failures. Regulatory authorities constitute key 
institutions for safeguarding financial stability, and their effectiveness depends not 
only on the formal institutional framework but also on their ability to respond to the 
complex challenges of the modern financial system in a coordinated, timely, and 
functionally coherent manner.

III Methodological Framework and Criteria  
for the Comparative Analysis

The methodological framework of this paper is based on a qualitative com-
parative approach, institutional analysis, and the typological classification of financial 
supervisory models. Given that the research focuses on the institutional organization 
of regulatory authorities, their functional responsibilities, and the relationships 
among them, a qualitative approach is considered the most appropriate method-
ological framework for identifying structural patterns, functional differences, and the 
institutional determinants of regulatory effectiveness. The objective of the analysis 
is not to quantify the performance of regulatory systems, but rather to systematize 

41  D. Masciandaro, M. Quintyn, M. Taylor, 833–848.
42  M. Čihák, R. Podpiera, 6–18.
43  M. Quintyn, M. Taylor, 12–29.
44  D. Masciandaro, M. Quintyn, M. Taylor, 833–848.
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the predominant supervisory models and to examine the relationship between 
institutional design and the functional effectiveness of the regulatory framework.

The methodological approach is grounded in comparative institutional 
analysis, which is based on the premise that regulatory models constitute not 
merely formal organizational structures but also institutional arrangements shaped 
by specific historical, economic, and regulatory circumstances. Accordingly, the 
institutional organization of regulatory authorities is examined not only in terms of 
the formal allocation of responsibilities but also with regard to the manner in which 
regulatory functions are coordinated, operationally integrated, and directed towards 
achieving the objectives of financial stability. This approach enables the analysis to 
move beyond a formal description of institutional arrangements and to capture the 
underlying functional logic of the regulatory system.

The method of typological classification is employed to systematize the 
predominant models of financial supervision in contemporary regulatory practice. 
The paper distinguishes four principal models of regulatory organization: the cen-
tralized (integrated) model, the sectoral model, the twin peaks model, and the hybrid 
model. This classification is based on the degree of institutional centralization, the 
allocation of supervisory functions, and the relationship between prudential su-
pervision, market conduct supervision. The typological approach facilitates a clear 
analytical distinction between ideal-type supervisory models while also enabling 
the identification of their practical variations across specific national frameworks.

The empirical part of the analysis is based on a purposively selected sam-
ple of jurisdictions representing different institutional architectures of financial 
supervision: the United Kingdom, Australia, Germany, the United States, Singapore, 
and Serbia. These jurisdictions were selected on the basis of their analytical repre-
sentativeness, i.e. their ability to illustrate different models of regulatory organiza-
tion and varying degrees of institutional centralization. The United Kingdom and 
Australia are included as representative examples of the twin peaks model; the 
United States as an example of a sectoral fragmented system; Singapore as a highly 
centralized model; Germany as an example of an institutionally complex hybrid 
system; and Serbia as an example of a relatively small, bank-centered, and institu-
tionally differentiated regulatory framework characterized by the predominant role  
of the central bank.

The analysis of the selected jurisdictions is based on predefined compara-
tive criteria that enable a consistent comparison of different regulatory models. The 
comparative framework includes the following criteria: (1) the institutional structure 
of the regulatory system; (2) the degree of centralization of supervisory functions; (3) 
the allocation of regulatory mandates; (4) mechanisms for inter-institutional coordi-
nation; (5) the approach to systemic risk management; and (6) the functional capacity 
of the regulatory system to respond to market disruptions and financial innovation.
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The first criterion concerns the institutional structure of the regulatory 
system and entails an analysis of the formal organization of supervisory authorities, 
their hierarchical position, and the institutional relationships within the regulatory 
framework. The second criterion concerns the degree of centralization, namely wheth-
er supervisory functions are consolidated within a single institution or distributed 
among multiple regulatory authorities. The third criterion relates to the allocation 
of regulatory mandates, with particular emphasis on the distinction between pru-
dential supervision, market conduct supervision, and macroprudential functions.

The fourth criterion concerns mechanisms for inter-institutional coor-
dination and encompasses both formal and informal channels for information 
sharing, cooperation, and the coordination of regulatory activities. This criterion 
is of particular importance in decentralized and hybrid systems, where regulatory 
effectiveness depends to a large extent on the ability of institutions to act in a 
coordinated manner. The fifth criterion focuses on the approach to systemic risk 
management, specifically the manner in which macroprudential functions are or-
ganized and how the institutional framework is adapted to the identification and 
mitigation of systemic vulnerabilities. The sixth criterion concerns the functional 
adaptability of the regulatory system, namely the ability of regulatory authori-
ties to respond to financial crises, regulatory gaps, and the challenges posed by  
financial innovation.

The application of the foregoing criteria enables not only the classification 
of regulatory models according to their formal institutional characteristics but also 
an assessment of their functional coherence. Functional coherence constitutes the 
central analytical concept of this paper, as it makes it possible to evaluate the align-
ment between institutional structure, regulatory objectives, and the operational 
capacities of supervisory authorities. Accordingly, the comparative analysis shifts 
the focus from the formal question of institutional organization to the substantive 
question of regulatory effectiveness.

A methodological limitation of this approach lies in the fact that qualitative 
comparative analysis does not permit the formulation of universally generalizable 
conclusions in a statistical sense. However, the aim of the paper is not to establish 
universally applicable causal relationships, but rather to identify institutional pat-
terns and the functional determinants of regulatory effectiveness across different 
regulatory contexts. In this regard, the analytical value of the adopted approach lies 
in its ability to provide a theoretically grounded and methodologically consistent 
comparative understanding of institutional models of financial supervision.

Based on this methodological framework, the comparative analysis presented 
in the following sections is directed toward the systematization of the predominant 
models of regulatory organization and an assessment of their functional implications 
for the contemporary financial sector.
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IV Comparative Analysis of Models of Regulatory Organization 
in the Financial Sector

The institutional organization of regulatory authorities in the financial 
sector has evolved through different supervisory models shaped by the historical 
development of financial systems, regulatory traditions, and experience gained from 
financial crises. Although contemporary regulatory practice exhibits a considerable 
degree of institutional diversity, the predominant models of financial supervision 
may be classified into four principal categories: the centralized (integrated) model, 
the sectoral model, the twin peaks model, and the hybrid model. These models differ 
with respect to the degree of institutional centralization, the logic governing the 
allocation of regulatory functions, and the organization of prudential supervision, 
market conduct supervision, and macroprudential supervision.

1. Centralized (Integrated) Supervisory Model

The centralized, or integrated, supervisory model refers to an institutional 
arrangement under which the supervision of most, or the entirety, of the financial 
sector is concentrated within a single regulatory authority. The underlying rationale 
of this model is based on the premise that the consolidation of supervisory functions 
enhances regulatory consistency, reduces coordination costs, and facilitates more 
effective supervision of financial conglomerates and cross-sectoral risks.

The principal advantage of the centralized model lies in its capacity to facilitate 
consolidated supervision, namely, an integrated assessment of risks at the level of 
the financial system as a whole. This approach is particularly important in the context 
of the close interconnectedness of the banking sector, the insurance sector, and the 
capital market, where a fragmented institutional framework may complicate the 
timely identification of risk spillovers across sectors. An additional advantage of the 
centralized model lies in lower transaction costs associated with coordination, greater 
consistency in regulatory decision-making, and a reduced risk of regulatory arbitrage.

Nevertheless, the centralized model is not without limitations. The concen-
tration of regulatory functions within a single institution may result in institutional 
rigidity, excessive centralization of decision-making, and a weakening of internal 
specialization. Moreover, a high degree of institutional concentration increases the 
risk of regulatory monopoly and reduces the resilience of the supervisory system to 
errors in judgment or failures on the part of the central regulatory authority.

Singapore is one of the most prominent examples of the centralized su-
pervisory model. Monetary Authority of Singapore45 combines the functions of the 

45  Monetary Authority of Singapore, Annual Report 2022/2023, MAS.
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central bank, prudential regulator, capital markets regulator, and macroprudential 
authority within a single institution. This concentration of institutional responsibilities 
has enabled a high degree of regulatory coordination and effective management 
of systemic risks, particularly in the context of a highly internationalized financial 
system. Similar features of the integrated supervisory model, albeit with certain 
institutional specificities, can also be found in Switzerland and Japan.

2. Sectoral Supervisory Model

The sectoral supervisory model is based on the institutional fragmenta-
tion of regulatory functions across the different segments of the financial system. 
Under this model, the supervision of the banking, insurance, and capital market 
sectors is entrusted to separate regulatory authorities, each of which is responsible 
for supervising a clearly defined segment of the financial market. The underlying 
rationale of the sectoral model is that the different segments of the financial system 
require specialized regulatory expertise, sector-specific knowledge, and supervisory 
instruments tailored to their particular characteristics.

The principal advantage of the sectoral model lies in its high degree of 
functional specialization. Specialized regulatory authorities develop sector-specific 
supervisory capacities within their respective areas of competence, which may con-
tribute to greater supervisory precision and a more comprehensive understanding 
of sector-specific risks. Historically, this model has been characteristic of financial 
systems that evolved through clearly distinct institutional sectors, in which regulatory 
specialization preceded financial convergence.

At the same time, the sectoral model has significant structural weaknesses. 
The fragmentation of supervisory functions increases coordination costs, creates 
the potential for regulatory gaps, and complicates the supervision of cross-sectoral 
and conglomerate risks. In the context of increasing financial market integration, 
this model also increases the risk of regulatory arbitrage, whereby activities migrate 
to segments of the financial system that are subject to less stringent supervision.

The United States represents the best-known example of a sectoral fragmented 
regulatory system.46 The U.S. model is characterized by a high degree of institutional 
dispersion, with multiple regulatory authorities sharing supervisory responsibilities 
for the banking sector, capital markets, insurance, and consumer protection.47 While 
this institutional structure facilitates a high degree of specialization, it also gives rise 
to a complex regulatory framework that requires extensive coordination, a challenge 
that became particularly evident during the global financial crisis.

46  U. S. Department of the Treasury, Blueprint for a Modernized Financial Regulatory Structure, U. S. De-
partment of the Treasury, 2008.
47  Financial Stability Oversight Council, Annual Report 2023, U.S. Department of the Treasury.
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3. Twin Peaks Supervisory Model

The twin peaks supervisory model is based on a functional rather than a 
sectoral or institutional approach to the organization of the regulatory system. The 
defining characteristic of this model is the allocation of regulatory functions accord-
ing to supervisory objectives: one authority is responsible for prudential supervision 
and the preservation of financial stability, while the other is entrusted with market 
conduct supervision, consumer protection, and the maintenance of market integrity.

The principal advantage of the twin peaks model lies in the clearer func-
tional separation of regulatory objectives. Prudential supervision is directed towards 
ensuring the stability and resilience of financial institutions, whereas conduct super-
vision focuses on market conduct, transparency, and the protection of consumers of 
financial services. This division enables greater regulatory focus, reduces potential 
conflicts between prudential and market conduct objectives, and enhances the 
transparency of regulatory accountability.

The limitations of this model stem from its reliance on strong institutional 
coordination. Since functionally related regulatory objectives are allocated between 
different institutions, the effectiveness of the twin peaks model depends on clearly 
defined supervisory responsibilities, well-developed information-sharing mecha-
nisms, and a high degree of interinstitutional cooperation. In the absence of these 
conditions, functional differentiation may give rise to additional coordination costs 
and regulatory gaps.

The United Kingdom provides the best-known example of the twin peaks 
model, under which prudential supervision is carried out by the Prudential Regulation 
Authority,48 while conduct supervision falls within the remit of the Financial Conduct 
Authority.49 A similar institutional approach has been adopted in Australia, where 
the Australian Prudential Regulation Authority50 and the Australian Securities and In-
vestments Commission51 share regulatory responsibilities on a functional basis. In both 
cases, the twin peaks model demonstrates a high degree of functional clarity while 
also exhibiting a strong dependence on the quality of coordination mechanisms.

4. Hybrid Supervisory Models

Hybrid models represent the most prevalent institutional form of contem-
porary financial supervision, as most regulatory systems in practice do not corre-
spond entirely to any single ideal-type model. Hybrid models combine elements of 

48  Prudential Regulation Authority, Annual Report 2022/23, Bank of England.
49  Financial Conduct Authority, Annual Report and Accounts 2022/23, FCA.
50  Australian Prudential Regulation Authority, Annual Report 2022–23, APRA.
51  Australian Securities and Investments Commission, Annual Report 2022–23, ASIC.
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the centralized, sectoral, and functional approaches, while the specific institutional 
arrangements adopted depend on the historical development, regulatory tradition, 
and structure of the national financial system.

The principal advantage of hybrid models lies in their institutional adapt-
ability. By combining different regulatory approaches, hybrid models enable the 
supervisory architecture to be tailored to the specific characteristics of the domestic 
financial system and its regulatory environment. At the same time, their principal 
limitation lies in their institutional complexity, the potential overlap of regulatory 
responsibilities, and the increased demands placed on coordination.

Germany provides an illustrative example of a hybrid supervisory model, in 
which the formal regulatory framework is centralized through the Federal Financial 
Supervisory Authority (BaFin), while the Deutsche Bundesbank52 performs a significant 
role in the supervisory process and in the exercise of macroprudential functions.53 
Such a model combines elements of integrated supervision with a functional allo-
cation of operational responsibilities.

The regulatory framework of the Republic of Serbia may likewise be clas-
sified as a hybrid model characterized by the predominant role of the central bank. 
The National Bank of Serbia plays the central role in the prudential supervision of 
the banking sector, the insurance sector, financial leasing providers, and payment 
institutions, thereby consolidating a substantial share of regulatory functions within 
a single institution. At the same time, the Securities Commission of the Republic of 
Serbia is responsible for the supervision of the capital market, investment services, 
and certain segments of the market infrastructure, thereby preserving elements 
of functional differentiation within the regulatory framework. This institutional 
organization places Serbia between the centralized model and the functionally 
differentiated model, while remaining characterized by the predominant role of the 
central bank and a limited degree of regulatory fragmentation.

A distinctive feature of Serbia’s regulatory model is that institutional cen-
tralization has been established primarily around prudential functions, whereas the 
capital market remains subject to a separate regulatory regime. Such a structure 
reflects the characteristics of the domestic financial system, which is predominantly 
bank-centered and relatively shallow in terms of capital market, while at the same 
time raising the question of the long-term adaptability of the regulatory framework 
in the context of financial innovation and capital market deepening.

The comparative analysis demonstrates that none of the supervisory models 
examined constitutes a universally optimal institutional solution. Their respective 
strengths and limitations depend on the level of development of the financial sys-
tem, the complexity of the market structure, regulatory capacity, and the quality of 

52  Deutsche Bundesbank, Financial Stability Review 2023, Deutsche Bundesbank.
53  Bundesanstalt für Finanzdienstleistungsaufsicht (BaFin), Annual Report 2022, BaFin.
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institutional coordination. For this reason, the question of regulatory effectiveness 
cannot be reduced to the formal choice of an institutional model alone; rather, it 
requires an assessment of the model’s functional coherence, which forms the basis 
for the discussion in the following section.

V Discussion: Institutional Organization and Regulatory 
Effectiveness

The comparative analysis of the predominant models of regulatory orga-
nization demonstrates that the question of regulatory effectiveness in the financial 
sector cannot be reduced to a simple distinction between the centralization and 
decentralization of supervisory functions. Although the institutional architecture 
undoubtedly influences the organization of supervision, the allocation of responsi-
bilities, and the capacity of regulatory authorities to respond effectively, the findings 
of the comparative analysis indicate that the formal structure of the regulatory 
system does not, in itself, determine its effectiveness. Institutional organization is 
undoubtedly important however, its regulatory value depends on the degree of 
functional alignment between regulatory objectives, supervisory responsibilities, 
and the operational capacity of regulatory authorities.

The principal finding of this paper is that regulatory effectiveness depends 
primarily on the functional coherence of the regulatory framework. Functional co-
herence refers to the alignment between the institutional structure, the allocation 
of regulatory mandates, coordination mechanisms, and the operational capacity 
of regulatory authorities to identify, assess, and mitigate financial risks in a timely 
manner. In other words, the effectiveness of a regulatory system depends less on 
the number of regulatory institutions than on the extent to which their functions 
are clearly defined, effectively coordinated, and operationally sustainable.

In centralized supervisory models, the principal advantage derives from the 
institutional concentration of supervisory functions, which facilitates lower coordina-
tion costs, a more consistent regulatory approach, and more effective consolidated 
supervision. However, the comparative analysis demonstrates that these advantages 
produce positive outcomes only when accompanied by strong institutional capacity, 
well-developed internal mechanisms for specialization, and sufficient operational 
flexibility. Otherwise, institutional centralization may result in regulatory rigidity, the 
overburdening of the central regulatory authority, and an increased dependence of 
the regulatory system on the quality of a single institutional decision-making point.

Sectoral models, on the other hand, demonstrate that institutional frag-
mentation is not necessarily synonymous with regulatory inefficiency. Their principal 
advantage lies in specialization and sector-specific expertise, which may improve the 
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quality of supervision within individual segments of the financial system. However, 
comparative experience indicates that the effectiveness of these models declines as 
the interconnectedness of financial markets increases and financial services become 
more complex. Under such circumstances, regulatory fragmentation increases the 
risk of institutional gaps, complicates coordination, and reduces the capacity to 
identify systemic vulnerabilities.

The twin peaks model represents an attempt to overcome the limitations 
of the sectoral approach through the functional separation of regulatory objec-
tives. Its main advantage is not in institutional simplicity but in conceptual clarity. 
The separation of prudential supervision and conduct supervision enables a more 
precise definition of regulatory priorities, greater transparency in the allocation 
of regulatory responsibilities, and a reduction in potential conflicts between the 
stability of financial institutions and the protection of financial services consumers. 
Nevertheless, the comparative analysis demonstrates that the effectiveness of the 
twin peaks model depends on the quality of coordination between functionally 
differentiated regulatory authorities. If coordination mechanisms are insufficiently 
developed, functional differentiation may give rise to the same weaknesses that the 
twin peaks model tends to overcome.

The analysis of hybrid models demonstrates that they do not merely represent 
transitional or “incomplete” regulatory arrangements, but rather constitute the predom-
inant form of contemporary regulatory organization. In practice, most financial systems 
have developed institutional solutions that combine elements of different supervisory 
models in order to adapt the supervisory architecture to the specific characteristics 
of the domestic financial system, the political and institutional environment, and the 
level of market development. This confirms that the regulatory framework is not a 
static institutional category, but rather an adaptive institutional process.

It is precisely in this context that Serbia’s regulatory framework assumes 
particular analytical relevance. The institutional organization of financial supervi-
sion in Serbia demonstrates that regulatory effectiveness in smaller, bank-centred 
financial systems does not necessarily require full institutional integration or the 
formal adoption of ideal-type models developed in major financial centers. The 
predominant role of the National Bank of Serbia facilitates a relatively high degree 
of prudential coordination and institutional consistency, while the separate super-
visory responsibilities of the Securities Commission of the Republic of Serbia reflect 
both the structural differentiation of the financial system and the relatively limited 
development of the capital market.

The principal advantage of such a model lies in its functional suitability to 
the domestic financial system. In the context of a bank-centered financial structure, 
the concentration of key prudential functions within the central bank reduces coor-
dination costs and enhances the effectiveness of supervision over the systemically 
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most important segment of the financial system. At the same time, such a model 
remains functionally sustainable for as long as the capital market and the non-bank 
financial sector do not reach a level of complexity that would require more extensive 
institutional reorganization and greater functional differentiation.

This points to the broader conclusion that regulatory effectiveness is a 
function not of institutional uniformity but of institutional appropriateness. In other 
words, there is no universally optimal model of regulatory organization that would 
be equally effective within all financial systems. The effectiveness of a regulatory 
system depends on its alignment with the structure of the financial market, the level 
of financial development, the complexity of financial institutions, and the capacity 
of the regulatory framework to adapt to changes.

In this regard, the principal contribution of this analysis lies in shifting the 
focus from formal institutional structure to the quality of regulatory governance. The 
key question is not whether a regulatory system is centralized or decentralized, but 
whether it is functionally coherent, institutionally coordinated, and operationally 
capable of responding to the contemporary challenges of financial stability. It is 
functional coherence, rather than institutional design per se, that constitutes the 
principal determinant of regulatory effectiveness in the contemporary financial sector.

VI Conclusion

The institutional organization of regulatory authorities constitutes one of 
the key issues in the contemporary governance of the financial sector, as the design 
of the supervisory architecture directly influences the quality of supervision, the co-
ordination of regulatory functions, and the capacity to safeguard financial stability. 
Through a comparative analysis of the predominant models of financial supervision, 
this paper has demonstrated that contemporary regulatory systems are based on 
different institutional approaches, ranging from highly centralized and integrated 
models, through sectoral fragmented systems, to functionally differentiated and 
hybrid institutional arrangements.

The analysis has shown that none of the supervisory models examined 
constitutes a universally optimal solution. Although certain institutional models 
may prove more effective under particular regulatory and market conditions, 
the comparative findings indicate that regulatory effectiveness depends not pri-
marily on the formal degree of institutional centralization but, above all, on the 
functional coherence of the regulatory system. In this respect, the central issue 
is not the number of regulatory institutions or the formal allocation of responsi-
bilities, but rather the quality of their mutual alignment, the clarity of regulatory 
mandates, and their capacity to act in a coordinated manner under conditions of  
systemic uncertainty.
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The theoretical review of the literature has demonstrated that regulatory 
authorities in the financial sector perform a much broader role than the traditional 
correction of market failures. Their responsibilities encompass safeguarding finan-
cial stability, mitigating systemic risk, protecting consumers of financial services, 
supervising market conduct, and managing financial crises. Accordingly, financial 
regulation extends beyond its narrowly defined market function and assumes a 
broader institutional role as an instrument for preserving confidence, stability, and 
the continuity of the financial system.

The comparative analysis has demonstrated that the advantages of centralized 
models derive from lower coordination costs and greater consistency in supervision, 
while their effectiveness depends on institutional flexibility and specialized super-
visory capacity. Sectoral models offer advantages in terms of regulatory expertise 
but, at the same time, generate higher coordination costs and increase the risk of 
regulatory fragmentation. The twin peaks model provides greater functional clarity 
through the separation of prudential and conduct functions; however, its effectiveness 
depends on the quality of inter-institutional coordination. Hybrid models, although 
institutionally more complex, exhibit the greatest degree of adaptability and, in 
practice, represent the predominant form of contemporary regulatory organization.

Particular analytical significance in this study was given to the regulatory 
framework of the Republic of Serbia, which was identified as a hybrid model charac-
terized by the predominant role of the central bank. The analysis demonstrated that 
Serbia’s regulatory organization reflects the structural characteristics of its domestic 
financial system, most notably its bank-centered nature and the relatively limited 
development of its capital market. Within this institutional context, the concentration 
of key prudential functions within the National Bank of Serbia represents a function-
ally appropriate solution, while the separate role of the Securities Commission of the 
Republic of Serbia preserves the necessary degree of regulatory differentiation. This 
confirms that regulatory effectiveness depends on the institutional appropriateness 
of the supervisory model rather than on its formal conformity with ideal-type models.

The principal contribution of this paper lies in the systematization of the 
predominant models of regulatory organization, their comparative analysis, and 
the affirmation of the concept of functional coherence as the principal criterion of 
regulatory effectiveness. The findings indicate that the institutional design of the 
regulatory system, although important, has limited analytical value in the absence 
of clearly defined regulatory mandates, effective coordination mechanisms, and 
adequate institutional capacity.

In conclusion, it may be argued that the future development of the reg-
ulatory framework in the financial sector will not be shaped by efforts to achieve 
universal institutional convergence, but rather by the development of adaptive and 
functionally coherent supervisory architectures. In an environment characterized by 
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accelerating financial innovation, digitalization, and growing systemic interconnect-
edness, regulatory effectiveness depends increasingly less on formal organizational 
structure and increasingly more on the ability of regulatory authorities to act in a 
coordinated, timely, and institutionally coherent manner.
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Apstrakt
U radu se analizira regulatorni okvir osiguranja od odgovornosti u kontekstu 

tzv. claims society. Nakon objašnjenja razvojnog puta tog izvanredno značajnog tipa 
osiguranja i njegove upućenosti na pravila o odgovornosti za štetu, autor se usred-
sređuje na argumente u prilog razvoju osiguranja od opšte građanske odgovornosti. 
Na tu vrstu osiguranja gleda se kao na komplementarni institut naknade štete, zbog 
čega autor posebnu pažnju posvećuje razjašnjenju pravnog položaja oštećenika, kome 
je, zahvaljujući osiguranju od odgovornosti, priznato pravo na direktno obraćanje 
odnosno na direktnu tužbu osiguravaču. Ova se pak dovodi u vezu s vansudskim 
obraćanjem osiguravaču kao obavezi ili preporuci, što može zavisiti od toga da li je 
u pitanju obavezno ili dobrovoljno osiguranje. Autor zaključuje da su se stekli uslovi 
za opismenjavanje korisnika usluga osiguranja u pogledu korisnosti osiguranja od 
opšte odgovornosti za štetu.
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I Pojam, razvojni put i značaj osiguranja od odgovornosti

Pored osiguranja stvari, u imovinska osiguranja ubraja se i osiguranje od 
odgovornosti. Za razliku od osiguranja stvari, za koje se može reći da je standardno 
i tradicionalno osiguranje (jer je ideja osiguranja i nastala u pogledu imovinskih 
vrednosti),2 za osiguranje od odgovornosti vezuje se obeležje modernog i u neku 
ruku nedovoljno jasnog, pogotovo laicima. Dok je zaštitnu ulogu osiguranja stvari 
relativno lako objasniti i prodati ga klijentima, za osiguranje od odgovornosti teško 
bi se isto moglo tvrditi. Naime, prodati uslugu osiguranja uz obrazloženje da se njime 
ugovarač štiti od posledica odgovornosti koja može nastati u najrazličitijim kontek-
stima, neuporedivo je zahtevniji zadatak. Istorijski posmatrano, preteča osiguranja 
u vidu osiguranja robe koja se prevozila karavanima od jednog grada do drugog 
u starom veku nastalo je kao izraz nastojanja da se podeli rizik koji se manifestuje 
kao gubitak ili oštećenje pošiljke. I ta logika podele rizika nije bila strana ljudima ni 
u starom veku. O osiguranju od odgovornosti u to vreme nije moglo biti govora. 

U čemu se ogleda specifičnost tog osiguranja? U pitanju je ugovor na osnovu 
koga osiguravač štiti osiguranika od odštetnih zahteva trećih lica tako što umesto 
njega isplaćuje naknadu štete oštećenom licu.3 Zakon o obligacionim odnosima, koji 
tom tipu osiguranja posvećuje neopravdano malo pažnje (tačnije, samo dva člana!),4 
propisuje da u slučaju osiguranja od odgovornosti osiguravač odgovara za štetu nastalu 
osiguranim slučajem samo ako treće oštećeno lice zahteva njenu naknadu.5 Osiguranje 
od građanske odgovornosti razlikuje se od osiguranja stvari, između ostalog, i po 
broju lica koja se javljaju povodom ove vrste pokrića. Pored osiguravača i osiguranika 
– koje redovno srećemo kod svih vrsta osiguranja – ovde se pojavljuje treće oštećeno 
lice. U pitanju je lice kome je osiguranik naneo štetu i koje je, strogo pravno posma-
trano, izvan ugovornog odnosa osiguranja. Pošto je imao sreće da mu štetu nanese 
lice koje se ponaša s dužnom pažnjom i koje je zaključilo osiguranje ili koje je po 
zakonu imalo tu obavezu, njegov položaj u odnosu na druga oštećena lica razlikuje 
se po tome što on dobija mogućnost da se za naknadu štete obrati i osiguravaču  

2  Setimo se osiguranja od rizika požara koje se vezuje za veliki požar u Londonu 1666. godine, koje je, 
dakle, staro više od 300 godina. 
3  Marijan Ćurković, Osiguranje od izvanugovorne i ugovorne (profesionalne) odgovornosti, Inženjerski biro 
d.d., Zagreb, 2015, 8. 
4  Zakon o obligacionim odnosima (Sl. list SFRJ, br. 29/78, 39/85, 45/89 – odluka USJ i 57/89, Sl. list SRJ, 
br. 31/93, Sl. list SCG, br. 1/2003 – Ustavna povelja i Sl. glasnik RS, br. 18/2020, u daljem tekstu: ZOO). ZOO 
sadrži dva člana: jedan kojim se definiše osiguranje od odgovornosti, a drugi kojim se definiše osigurani 
slučaj u ovoj vrsti osiguranja. Jasno je da je neophodna izmena regulatornog okvira ako se želi obezbediti 
razvoj ovog osiguranja. 
5  Podnormiranost osiguranja od odgovornosti jedan je od razloga u prilog zalaganju za usvajanje posebnog 
zakona o ugovoru o osiguranju. V.: Nataša Petrović Tomić, „O potrebi unapređenja sprskog regulatornog 
okvira osiguranja usvajanjem Zakona o ugovoru o osiguranju“, Tokovi osiguranja, br. 2/2018, 7–18.
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štetnika-osiguranika, čime stiče određena prava. Sve to na osnovu zakona, i bez 
mogućnosti da se najbitnije odredbe menjaju sporazumom ugovornih strana.

Tokom vremena, a najviše u XX i početkom XXI veka, razvile su se brojne 
vrste osiguranja od odgovornosti: počev od osiguranja od odgovornosti za štete 
usled upotrebe motornih vozila (poznatijeg kao osiguranje od auto-odgovornosti 
ili skraćeno AO!) preko brojnih osiguranja koja pokrivaju odgovornost za profesio-
nalnu grešku (advokata,6 revizora,7 lekara, poreskih savetnika, inženjera, arhitekata, 
posrednika u osiguranju8 itd) do čisto korporativnih osiguranja od odgovornosti. 
Predmet osiguranja od odgovornosti je, dakle, građanska odgovornost osiguranika. 
Osiguranje od građanske odgovornosti odnosi se na odgovornost za štete usled 
oštećenja ili uništenja stvari (štete na stvarima) i štete usled smrti, povrede tela ili 
zdravlja nekog lica (štete na licima). Kada je reč o štetama na stvarima, osiguranjem 
su obuhvaćene i tzv. posledične štete. Pod tim se podrazumevaju novčani gubici na-
stali kao posledica gubitka ili uništenja stvari. Što se tiče šteta na licima, osiguranje 
pokriva: direktne materijalne štete (gubitak zarade, troškovi sahrane, troškovi lečenja 
itd), nematerijalne štete (pretrpljeni bol, strah, gubitak opšte životne sposobnosti) i 
posledične štete. Ostale tzv. čisto imovinske štete i štete usled nestanka stvari obu-
hvaćene su osiguranjem samo ako je tako ugovoreno ili su ove štete osnovne štete 
koje osiguranik u obavljanju svoje delatnosti može da izazove.9 10

Osiguranje od odgovornosti počelo se razvijati u vreme kada su sazreli 
uslovi za razvoj objektivne odgovornosti za štetu.11 Zato se u teoriji kaže da su se 
te dve ustanove razvijale naporedo u vezi sa stvarima, profesijama i delatnostima 
koje prati povećani rizik.12 Polazeći od ZOO, ko drugome prouzrokuje štetu dužan 
je nadoknaditi je, ukoliko ne dokaže da je šteta nastala bez njegove krivice (čl. 154 
st. 1). Na to se nadovezuje odredba koja kaže da se za štetu od stvari ili delatnosti, 
od kojih potiče povećana opasnost štete za okolinu, odgovara bez obzira na krivicu 

  6  O osiguranju od odgovornosti advokata: Nataša Petrović Tomić, „Osiguranje od profesionalne odgovor-
nosti advokata – srpska verzija novog oblika obaveznog osiguranja“, Tokovi osiguranja, br. 3/2012, 17–40. 
  7  Dionis Jurić, Loris Belanić, „Odgovornost za štetu zakonskog revizora i obveza osiguranja od odgovor-
nosti za štetu“, Zbornik pravnog fakulteta Sveučilišta u Rijeci, vol. 39. br. 4/2018, 1836.
  8  Jasna Pak, „Obaveze, odgovornost i osiguranje od odgovornosti posrednika u osiguranju“, Tokovi 
osiguranja, br. 1/2018, 39–56.
  9  Yvonne Lambert-Faivre, Laurent Laveneur, Droit des assurances, Dalloz, Paris, 2011, 493.
10  Te štete se redovno pokrivaju kod osiguranja od profesionalnih rizika (npr: osiguranje od odgovor-
nosti direktora, advokata itd). One su posledica povrede ugovornih obaveza ili nezakonitog rada lica sa 
određenim ovlašćenjima. 
11  Detaljnije o objektivnoj odgovornosti: Marija Karanikić Mirić, Obligaciono pravo, Službeni glasnik, 
Beograd, 2024, 579–629; Jakov Radišić, Obligaciono pravo, Opšti deo, Nolit, Beograd, 1971, 161 i sled; 
Jožef Salma, Obligaciono pravo, (Opšti deo) Osnovna načela, ugovori i prouzrokovanje štete, Naučna knjiga, 
Beograd, 1988, 499–513.
12  Marija Karanikić Mirić, Objektivna odgovornost za štetu, Pravni fakultet Univerziteta u Beogradu, Beo-
grad, 2013, 7.
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(čl. 154 st. 2).13 U tom članu nalazi se idejno opravdanje za uvođenje osiguranja od 
odgovornosti, koje je omeđeno granicama građanske odgovornosti osiguranika. 

Kako se osiguranje od odgovornosti razvijalo, tako se menjala i njegova 
zaštitna funkcija. Na samom početku razvoja, to osiguranje je prvenstveno bilo 
namenjeno zaštiti osiguranika od odgovornosti.14 Zakonitost iz onog vremena koja 
se lako uočava i dokazuje glasi: osiguranje od odgovornosti je tada uglavnom bilo 
dobrovoljno. Kako se u pravnoj teoriji i zakonodavstvu odomaćila ideja objektivne 
odgovornosti za štetu i broj oštećenih lica bivao sve veći, počinje da se razvija još 
jedna funkcija – funkcija zaštite lica kome je osiguranik prouzrokovao štetu (zaštita 
oštećenih lica). Obezbeđenju prava na naknadu oštećenih lica posvećeno je niz 
instituta (u koje ovde nećemo ulaziti) koje pravni sistem poznaje, a od kojih treba 
izdvojiti direktnu tužbu (actio directa). Ključna pogodnost koju ova lica dobijaju 
zahvaljujući osiguranju od odgovornosti je da se mogu obeštetiti od osiguravača, 
iako s njim nisu u ugovornom odnosu. 

U sadašnjem trenutku osiguranje od odgovornosti dostiglo je takav stepen 
razvoja da čini značajan segment pravnog sistema svake države. Uvode se nove 
vrste obaveznih osiguranja od odgovornosti. Kako se u teoriji ističe, zbog društvenog 
značaja tog osiguranja, zaključenje ugovora o osiguranju ne sme biti prepušteno 
na volju osiguraniku već mora postojati zakonska obaveza. Otuda postoji veliki broj 
obaveznih osiguranja od odgovornosti, koja se koriste kao regulatorni instrument 
kada treba normirati slobodne profesije.15 Kao što smo rekli, predmet osiguranja 

13  Prema stavu Vrhovnog kasacionog suda: „Opasna je ona pokretna ili nepokretna stvar čiji položaj, 
upotreba, unutrašnje osobine ili samo postojanje stvaraju povećanu opasnost za okolinu, tako da mora 
biti nadgledana i upotrebljavana sa najvećom pažnjom. Za štetu od opasne stvari odgovara, bez obzira 
na krivicu, njen imalac, pošto se pretpostavlja da šteta potiče od stvari ako se suprotno ne dokaže, a 
štetnik se može osloboditi odgovornosti ako dokaže da je šteta nastala: višom silom, radnjom oštećenog 
ili radnjom trećeg lica. Ova pravila o odgovornosti predviđena u članovima 173, 174 i 175 ZOO ne mogu 
se primeniti u ovom slučaju. Njiva je nepokretna, ali nije opasna stvar, jer ni svojim položajem, ni upo-
trebom, ni unutrašnjim osobinama, ni samim postojanjem ne stvara povećanu opasnost za okolinu. Ona 
služi za proizvodnju hrane, a ne vatre. Pošto nije ni samozapaljiva, za štetu od vatre na njivi ne odgovara 
njen imalac nego lice koje je vatru zapalilo ili izazvalo.“ (Presuda Vrhovnog suda Srbije, Rev. 3849/95 od 
13. septembra 1995).
„Pojam opasne stvari podrazumeva objektivnu mogućnost ili verovatnoću izazivanja štete. Opasne su 
sve pokretne i nepokretne stvari koje svojim položajem, svojstvima ili samim postojanjem predstavljaju 
povećanu opasnost za okolinu. One predstavljaju rizik za nastanak štete, koji se ne može uvek izbeći ni 
pri najvećoj mogućoj pažnji. Neke su stvari opasne samim postojanjem, druge usled položaja u kome 
se nalaze, a neke su opasne samo u stanju kretanja.” Odluka Vrhovnog kasacionog suda, Rev 4771/2019 
od 24. 12. 2020
14  Predrag Šulejić, Osiguranje od građanske odgovornosti, Pravni fakultet Univerziteta u Beogradu, Beo-
grad, 1967, 127–130.
15  Nataša Petrović Tomić, „Renesansa profesionalizma – uticaj osiguranja od profesionalne odgovornosti 
na razvoj pravila struke i uvažavanje profesionalnih standarda“, Zbornik Treće regionalne konferencje o 
obvezno pravu (ur. Marko Baretić, Saša Nikšić), Pravni fakutet Sveučilišta u Zagrebu, Zagreb, 2022, 375–399.
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od odgovornosti je građanska odgovornost osiguranika. Rizik od odgovornosti nije 
moguće unapred materijalizovati, jer je to čisto pravni rizik. Uz to, taj rizik je složen, 
frekventan i promenljiv.16 Kako je istakao doajen prava osiguranja, profesor Šulejić: 
„Svaka promena u sistemu odgovornosti nalazi svoj odraz u osiguranju.“17 Od svih 
specifičnosti rizika odgovornosti, izdvajamo dve. 

Osiguranje od odgovornosti ne može se razumeti ako se ne poveže s 
pravilima o odgovornosti za štetu. Iz obligacionog prava znamo da se povodom 
prouzrokovanja štete javljaju dva lica: štetnik i oštećenik. Tokom vremena postalo 
je obavezno na osnovu zakona, uslova poslovanja ili prosto slobodnom odlukom 
da lica zaključuju osiguranje od odgovornosti. Štetnik koji je zaključio osiguranje od 
odgovornosti postaje osiguranik, dok lice kome nanese štetu postaje oštećeno lice. 
Generalno govoreći, bilo ko osim štetnika može se smatrati oštećenim licem u smislu 
odštetnih pravila.18 Ali ne i u smislu osiguranja od odgovornosti. U osiguranju se sreću 
dve vrste odstupanja od pojma oštećenog lica građanskog prava. Prvo, postoji praksa 
da se ugovornim klauzulama ograničavaju lica koja se smatraju trećim oštećenim 
licem. To se postiže klauzulama o isključenim štetama, ali i klauzulama kojima se 
ograničava pokriće. Krajnji rezultat ugovornog preciziranja trećeg oštećenog lica jeste 
da neka lica iz zakonskog kruga oštećenika mogu biti lišena osiguravajuće zaštite. 
Podrazumeva se da se tim odredbama ne može dirati u zakonski režim odgovornosti, 
što znači da tim licima na raspolaganju ostaje zahtev protiv štetnika. Ono što je u 
modernom pravu osiguranja više zastupljeno, uvode se odstupanja od zakonskog 
režima obeštećenja s namerom da se štetniku (osiguraniku), pod restriktivnim uslo-
vima, omogući da se obešteti delovanjem osiguranja.19

Dvostruka zaštitna funkcija – koja se odnosi i na osiguranika i na oštećenika 
– čini osiguranje od građanske odgovornosti jedinstvenim proizvodom osiguranja. 
Posmatrano iz ugla prodaje, po ceni jednog proizvoda dobija se zaštita dva međusobno 
povezana interesa. Podvlačimo da se zaštitna funkcija ispoljava na različit način prema 
osiguraniku i prema oštećenom licu. Odgovornost osiguranika koja čini predmet 
osiguranja treba najpre da se utvrdi u odgovarajućem postupku, zbog čega je osi-
guravač zainteresovan za pružanje pravne pomoći i uopšte naknadu troškova u vezi 

16  Predrag Šulejić, Osiguranje od građanske odgovornosti, dr disertacija, Beograd, 1967, 14–15; André 
Besson, „Osiguranje i građanska odgovornost“, Pravni život, br. 11–12/1992, 2269; Nataša Petrović Tomić, 
Osiguranje od odgovornosti direktora i članova uprave akcionarskog društva, Pravni fakulet Univerziteta u 
Beogradu, Beograd, 2011, 113-116.
17  Predrag Šulejić, „Odnos osiguranja i građanskopravne odgovornosti“, Pravni život, br. 9–10/1992, 2254.
18  U osnovi je ideja da niko ne odgovara samom sebi za izazvanu štetu i da se ne može ni osigurati za 
štetu prema samom sebi! U.: Sabine Abravanel-Jolly, Droit des assurances, Lexis Nexis, 2025, 310.
19  Ovako nešto je bilo nezamislivo u vreme nastanka osiguranja od odgovornosti. Tokom vremena – 
kako se menjala socijalna funkcija ovog osiguranja i radilo na ekstenzivnom poimanju zaštite – uvode se 
odstupanja s ciljem da se osiguranik – štetnik, kada su ispunjeni uslovi za to – obuhvati osiguranjem. V: 
Nataša Petrović Tomić, Pravo osiguranja, Sistem, Knjiga prva, Službeni glasnik RS, Beograd, 2019, 524–526. 
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s postupkom u kome se odlučuje o odgovornosti osiguranika. Teorija pravi razliku 
između ekonomske zaštite osiguranika i pravne zaštite. Iz ugla osiguranika, osigura-
nje im pruža zaštitu koja se sastoji u tome da ne moraju snositi troškove odbrane 
od zahteva uperenih protiv njih, kao ni naknade šteta koje eventualno mogu biti 
dosuđene.20 Dok će funkcija pravne zaštite biti aktivirana skoro uvek (u vansudskom 
ili sudskom postupku!), funkcija ekonomske zaštite će izostati ako se ispostavi da 
osiguranik nije odgovoran za ono što mu se stavlja na teret ili ako je taj propust u 
celini ili delimično izvan pokrića. 

II Osigurani slučaj

Budući da se osiguranik štiti od rizika odgovornosti, jedno od najznačajnijih 
pitanja iz ugla praktičnog delovanja osiguranja jeste pitanje koji u nizu događaja – od 
uzroka štete preko njenog nastanka do podizanja odštetnog zahteva i dosuđivanja 
štete – predstavlja osigurani slučaj. ZOO ne definiše osigurani slučaj, što ugovornim 
stranama omogućava da odrede kada će se smatrati da je on nastao. Evidentno je 
da u osiguranju od odgovornosti osigurani rizik ima određeni razvojni put, te se u 
praksi sreće izraz štete na dugom štapu.21 Najčešći tok stvari je takav da najpre dolazi 
do određene radnje osiguranika, zatim nastaje štetni događaj i pokazuju se štetne 
posledice pričinjene određenom licu, a naknadno dolazi do podizanja odštetnog 
zahteva protiv osiguranika, kao i vođenja postupka i isplate naknade štete. Od svih 
događaja koji dolaze u obzir kao osigurani slučaj, postoje dva načina njegovog 
određivanja koji se u zakonodavstvu i praksi najčešće sreću. 

U našem pravu je uobičajeno da se osigurani slučaj odredi kao štetni događaj 
na osnovu koga se može podići odštetni zahtev protiv osiguranog lica. U uslovima osi-
guranja naših osiguravača osigurani slučaj se definiše kao budući, neizvestan i nezavisan 
od isključive volje osiguranika štetni događaj na osnovu koga treće oštećeno lice može da 
zahteva naknadu štete. Osigurani slučaj je nastao ako se taj događaj zbio za vreme pe-
rioda osiguranja. Za delovanje osiguranja dovoljno je da se osigurani slučaj dogodio za 
vreme važenja ugovora o osiguranju. Nije neophodno da je u istom periodu i oštećeni 
pokrenuo postupak protiv osiguravača. Oštećeni je ograničen primenom instituta 
zastarelosti, jer nakon isteka roka od tri godine od kada je saznao za štetu i lice koje je 
izazvalo štetu, odnosno u roku od pet godina od kada je šteta nastala, ne može zahtevati 
naknadu od osiguravača. Dakle, princip štetnog događaja omogućava kompatibilnost 
rokova zastarelosti i potraživanja po osnovu direktne tužbe. Naglašavamo da su odredbe 
o zastarelosti imperativne, te se od njih ne može odstupati sporazumom strana. 

20  Detaljnije o pravnoj zaštiti osiguranika od strane osiguravača: Nataša Petrović Tomić, „Klauzula o 
vođenju spora u modernom pravu osiguranja“, Evropska revija za pravo osiguranja, br. 2/2020, 19–30.
21  Siniša Ognjanović, Osiguranje od odgovornosti za štete pričinjene motornim vozilom, Centar za privredni 
konsalting, Novi Sad, 2003, 68.
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Drugi način određenja osiguranog slučaja jeste podizanje odštetnog zahteva 
(engl.: claims-made). Taj modalitet koji je zastupljen u anglosaksonskoj praksi pred-
stavlja odgovor na zahteve privrede osiguranja da se uvede vremensko ograničenje 
ugovornih obaveza osiguravača, koji time uslovljavaju prihvatanje u pokriće izuzet-
no skupih rizika (poput posledica zagađenja životne sredine).22 Polise claims made 
pokrivaju samo štete koje osiguranik trpi usled podizanja odštetnih zahteva protiv 
njega u toku perioda osiguranja, a ne i posle toga. Ako se to ne dogodi, osiguranje 
se ne aktivira. Za dejstvo osiguranja u tom slučaju, dakle, nije važno kada se šteta 
dogodila, već kada je odštetni zahtev podignut. Već smo ukazali na to da se u našem 
pravu pravnim poslom ne mogu menjati rokovi zastarelosti. Kako polise claims made 
imaju upravo takav efekat, predstavljaju primer pokušaja da se odredbama ugovora 
zaobiđu zakonske odredbe o dužini roka zastarelosti.23 

Na osnovu svega do sada iznetog, možemo zaključiti da princip štetnog 
događaja kao osiguranog slučaja prati logiku osiguranja od odgovornosti namenjenih 
potrošačkim rizicima, koji su u portfoliju našeg tržišta najfrekventniji. S druge strane, 
kada je reč o pokriću različitih modaliteta profesionalne odgovornosti, takav način 
određenja osiguranog slučaja predstavlja ograničavajući faktor. Stoga je neophodno 
izmeniti zakonske propise u tom delu i omogućiti ugovaranje claims made pokrića 
za B2B rizike. 

III Odnos direkne tužbe i obaveze (ili obaveze) vansudskog 
obraćanja osiguravaču

Na današnjem stepenu razvoja osiguranja od odgovornosti jedno od ključnih 
pitanja je kako napraviti ravnotežu između dva na prvi pogled suprotstavljena cilja: 
adekvatne zakonske zaštite oštećenih lica i smanjenja broja sporova iz osiguranja. 
Direktna tužba je od usvajanja ZOO glorifikovana kao izvanredan pravni mehanizam 
dodatne zaštite trećih oštećenih lica. Iako se tome ne može prigovarati, činjenica je 
da je broj sporova iz osiguranja – pogotovo osiguranja od odgovornosti – u stalnom 
porastu. Stoga je osnovano postaviti pitanje da li je ključ uvođenje posebne procedure 
vansudskog obraćanja oštećenog lica osiguravaču kao prethodnog koraka. Da se 
podsetimo: pravo trećeg oštećenog lica da se obrati direktnom tužbom osiguravaču 
dostignuće je modernog osiguranja od građanske odgovornosti. Kada je osiguranje 
od odgovornosti počelo da se razvija, oštećeno lice nije imalo pravo da se direktno 
obrati osiguravaču.24 To je bilo posledica striktne primene pravila ugovornog prava. 

22  Predrag Šulejić, „Ugovor o osiguranju u Prednacrtu građanskog zakonika Srbije od 2010. godine“, 
Evropske (EU) reforme u pravu osiguranja Srbije (zbornik radova), Palić, 2010, 180. 
23  N. Petrović Tomić (2019), 370–371.
24  Oštećeni je imao na raspolaganju sredstva građanskog prava za zaštitu svojih interesa: vršenje prava 
osiguranika, pobijanje osiguranikovih pravnih radnji, privremene mere radi obezbeđenja potraživanja 
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Tek se usvajanjem modernih zakona o ugovoru o osiguranju, tokom dvadesetog 
veka, osiguranje od građanske odgovornosti posmatra u svetlu zaštite oštećenih lica, 
kojima se priznaje pravo na još jednu tužbu. Da bismo razumeli domašaj direktne 
tužbe i revoluciju koju je pokrenula napominjemo da u Evropskoj uniji još uvek ima 
država koje nisu priznale pravo na direktnu tužbu kao univerzalni institut osiguranja 
od odgovornosti. To najbolje objašnjava specifičnosti tog pravnog instrumenta. 

Ali značaj direktne tužbe se u međuvremenu može sagledati i iz druge per-
spektive. Naime, kada je uvedena, poslužila je primarno isticanju u prvi plan zaštitne 
uloge prema oštećenim licima. I sprečavanju da se to osiguranje zloupotrebljava i na 
taj način izigra zaštita oštećenih lica. Tokom decenijske primene ZOO direktna tužba 
je, između ostalog, odigrala i edukativnu funkciju, te se u svesti prakse osiguranja, 
a postepeno i korisnika, odomaćilo ovo pravo. Da stvari budu jasne, smatramo da 
kapitalni doprinos direktne tužbe sistemu obeštećenja predstavlja distinktivnu ka-
rakteristiku osiguranja od odgovornosti. Ali kako je tokom razvoja tržišta osiguranja 
broj osiguranja od odgovornosti rastao, a naročito obaveznih osiguranja, tako je 
ugovor o osiguranju produkovao sve veći broj sporova. U XXI veku koji karakteriše 
tzv. claims society gde je kultura parničenja na istorijskom maksimumu, legitimno je 
razmišljati o smislenoj strategiji korišćenja direktne tužbe. Da li je došao trenutak da 
se razmatra ideja obavezivanja oštećenih lica na vansudsko obraćanje osiguravaču? 
Ili da se taj korak bar preporuči?

Da bismo dali odgovor na postavljeno pitanje, treba poći od pogodnosti 
koje donosi direktna tužba. Ukratko: iako nije ugovorna strana ugovora o osigura-
nju od građanske odgovornosti, oštećenom se na osnovu zakona dodeljuje pravo da 
se direktnom tužbom obrati osiguravaču i zahteva naknadu štete koju mu je izazvao 
osiguranik. Procesnopravno posmatrano, on stiče aktivnu legitimaciju za podno-
šenje direktne tužbe protiv osiguravača. Oštećeni time dobija dva dužnika: stiče 
mogućnost da po svom izboru i proceni ostvari pravo na naknadu štete od štetnika 
ili od njegovog osiguravača. Što je za njegovu zaštitu krucijalno, zakonima se ne 
uslovljava redosled korišćenja pravnih sredstava, već se prepušta oštećenom da 
proceni kome će se obratiti. Takođe, zaključenje ugovora o osiguranju od odgovor-
nosti ne utiče na prirodu zahteva protiv štetnika. On odgovara prema oštećenom 
po pravilima o odgovornosti za štetu, dok osiguravač odgovora prema odredbama 
ugovora o osiguranju (što znači da njegova obaveza tj. odgovornost može biti uža 
od odgovornosti osiguranika). 

Mnogo radova je posvećeno objašnjenju da je ključna korist direktne tužne 
u ubrzanju i pojednostavljenju procedure obeštećenja. Takođe, uvođenjem direktne 
tužbe doprinosi se sigurnosti naplate potraživanja naknade štete. Poverioci osigura-
nika ostaju van domašaja prava iz osiguranja u meri u kojoj se oštećeni nije namirio. 

osiguranika, izvršenje na potraživanju osiguranika. V. Predrag Šulejić, Pravo osiguranja, Pravni fakultet 
Univerziteta u Beogradu, Beograd, 2005, 403–404.
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Isto važi i za raspolaganje osiguranika naknadom iz osiguranja. Cilj je sprečiti da 
osiguranik-štetnik zloupotrebi naknadu iz osiguranja na štetu oštećenog lica.25 Time 
se stvaraju osnove za uspostavljanje stabilnog i održivog sistema obeštećenja, gde 
je u prvom planu efikasno obeštećenje. 

Direktna tužba tj. zaštita koju ona donosi oštećenom licu ne može se posmatrati 
odvojeno od ugovora o osiguranju. Ovo zato što je odgovornost osiguranika definisana 
ugovorom o osiguranju pretpostavka i gornja granica odgovornosti osiguravača. 
To samo znači da obaveza osiguravača nikako ne može da pređe visinu građanske 
odgovornosti osiguranika. Da li će gornja granica odgovornosti biti dostignuta, od-
nosno u kojoj meri će biti dostignuta, zavisi od odredaba ugovora o osiguranju (kod 
dobrovoljnih) ili zakona (kod obaveznih) osiguranja. Naglašavamo da određivanje 
obima obaveze osiguravača prema oštećenom licu može biti manje, a nikako veće 
od zakonske građanske odgovornosti. 

Osnovno pitanje na koje treba odgovoriti jeste da li bi uvođenje obaveze 
vansudskog obraćanja osiguravaču moglo da pogorša poziciju oštećenog. Evi-
dentno je da takva bojazan nije opravdana. Najpre, uvođenje obaveze vansudskog 
obraćanja, koje može biti prihvatljivo prvenstveno kod obaveznih osiguranja, ne 
znači ukidanje prava na direktnu tužbu, već samo smisleno korišćenje dostupnih 
procesnih mehanizama. Ideja je da se kod oštećenih lica postepeno razvija svest 
o tome da pre pribegavanja direktnoj tužbi pokušaju da se naplate vansudski, od 
osiguravača. Iako i bez postojanja striktne obaveze mnoga lica uviđaju značaj van-
sudskih procedura, taj broj je još uvek zanemarljiv. Ako bi se procedura obeštećenja 
tako uredila da je prvi korak obraćanje osiguravaču u mirnom postupku, pri čemu 
bi jasno bili definisani rokovi za odgovor osiguravača povodom zahteva oštećenih 
lica, verujemo da bi takva strategija doprinela smanjenju parničenja. U osiguranjima 
koja su dobrovoljna može da postoji preporuka, a ne i obaveza. 

IV Da li nam je potrebno osiguranje od opšte odgovornosti  
za štetu

ZOO izričito pominje osiguranje od opšte građanske odgovornosti za štetu 
kao jedno od neživotnih osiguranja (čl. 9 st. 13). Budući da se u istom članu pominju 
brojne specijalne vrste osiguranja od odgovornosti, jasno je da je zakonodavac imao 
u vidu vrstu generalne polise koja bi trebalo da pokriva celokupno polje građanske 
odgovornosti za štetu po rezidualnom principu. Šta bi to konkretno značilo za osi-
guranika koji uloži u ovakvu polisu? Da se pokriće aktivira ukoliko nijedna specijalna 

25  Stoga se naporedo sa uvođenjem direktne tužbe uvodi zabrana osiguravaču da isplati naknadu iz 
osiguranja osiguraniku ili bilo kome drugom, osim oštećenom licu! Ključno je da se oštećenom obezbedi 
ekskluzivitet u pogledu naknade iz osiguranja.
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polisa osiguranja od odgovornosti ne deluje! To bi značilo da osiguranje od opšte 
građanske odgovornosti sadrži klauzulu supsidijariteta, što je u skladu s načelom 
ekonomičnosti osiguravajuće zaštite. 

Imajući u vidu opseg objektivne odgovornosti za štetu, smatramo da je 
polisa osiguranja od opšte građanske odgovornosti više nego potrebna, to jest da 
se ulaganje u ovu vrstu osiguranja može posmatrati kao definicija dužne pažnje. 
Standard pažnje dobrog domaćina govori u prilog percipiranju svih rizika koje nosi 
život u savremenom društvu – od kojih mnogi nisu obuhvaćeni specijalnih vrstama 
osiguranja od odgovornosti – i ulaganju u dodatni vid zaštite koji može da obezbedi 
samo generalna polisa osiguranja od odgovornosti. Utoliko više u prilog tom osigu-
ranju govori standard pažnje dobrog privrednika odnosno stručnjaka. 

„Za razliku od ostalih osiguranja, osiguranje od građanske odgovornosti 
per definitionem podrazumeva učešće tri lica. Ono, dakle, konvertuje dvostrani odnos 
koji proizlazi iz pravila o odgovornosti za štetu (odnos štetnik–oštećenik) u trostrani 
odnos, uključivanjem osiguravača, koji preuzima imovinskopravne posledice štet-
nih događaja, i omogućavanjem oštećenom da ostvari obeštećenje obraćanjem 
osiguravaču. U tome se ogledaju inovativnost i originalnost osiguranja od odgovor-
nosti. Ono nadograđuje regulatorni okvir odgovornosti za štetu, ali interveniše i 
na području ugovornog prava. Intervencija osiguranja od odgovornosti oseća se, 
dakle, na terenu ugovornog i odštetnog prava. Tim odstupanjima se kreira smisaoni 
sistem koji primarno ima servisnu ulogu prema licima koja su štetu pretrpela. U tome 
se ogleda superiornost osiguranja od odgovornosti kao proizvoda sa dvostrukom  
ciljnom funkcijom.“26

Kada se sistem zaštite koji čine brojna specijalna osiguranja od odgovornosti 
dopuni polisom generalnog osiguranja od odgovornosti, dolazi do izražaja puna 
kompatibilnost pravila o odgovornosti za štetu i osiguranja. Zapravo, može se uočiti 
jedna zakonitost s razvijenih tržišta osiguranja: što je osiguranje od odgovornosti šire 
postavljeno, to će obeštećenje de facto bolje funkcionisati. Dok je objektivna odgo-
vornost za štetu nešto s čime moramo naučiti da živimo, generalno osiguranje od 
odgovornosti predstavlja odgovor na izmenjeni regulatorni okvir i sistem podrške 
sistemu odgovornosti za štetu u ostvarivanju postavljenih ciljeva. 

U društvu koje karakteriše povećani ili bolje reći preterani rizik od štete u 
odnosu na rizik kome se redovno izlažemo,27 logično je da je druga strana medalje 
mogućnost čestog podnošenja tužbi za naknadu štete. Suština tzv. claims society 
ogleda se u tome da živimo sa svešću o tome da nas to što postupamo oprezno  

26  Nataša Petrović Tomić, „Povodom 60 godina od odbrane doktorske disertacije profesora Šulejića: osi-
guranje od građanske odgovornosti – pogled u budućnost – šta bi bilo da osiguranje nije došlo da nas 
spasi od odgovornosti?“, Građansko pravo u pokretu – Transformacija pre kodfikacije (ur. Marija Karanikić 
Mirić, Miloš Živković), Pravni fakultet, Beograd, 2024, 221.
27  M. Karanikić Mirić (2013), 7.
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i u skladu s dužnom pažnjom ne može osloboditi odgovornosti za štetu u brojnim 
situacijama, u vezi sa stvarima, profesijama i delatnostima koje su u načelu društve-
no poželjne i korisne, ali po prirodi tako opasne da uz njih ni posebna opreznost i 
razboritost nije dovoljna.28 Upravo suprotno. U postupku utvrđivanja štete primenji-
vaće se pretpostavka uzročnosti (istini za volju, oboriva!), koja nije zamišljena tako 
da odgovornom licu olakša poziciju. Kada tome dodamo zakonsko ovlašćenje koje 
sudovi imaju u skladu sa ZOO da od slučaja do slučaja utvrđuju da li su ispunjeni 
uslovi za objektivnu odgovornost, miran san može da obezbedi samo generalna 
polisa osiguranja od odgovornosti. 

U pitanju je transfer rizika s potencijalno odgovornog lica na osiguravača 
koji je stručnjak za upravljanje rizikom, koji će putem opšteg osiguranja od odgo-
vornosti za štetu doprineti značajnoj socijalizaciji rizika kao preduslovu adekvatno 
i održivog sistema naknade štete.

Iz ugla našeg prava, uvođenje generalnog osiguranja od odgovornosti 
je utoliko više opravdano ako znamo da pripadamo pravnom sistemu koji, poput 
francuskog, sadrži opštu normu o objektivnoj odgovornosti za svaku delatnost koja 
predstavlja izvor povećane opasnosti od štete za okolinu. „Pored stvari i delatnosti 
koje je zakonodavac opredelio kao opasne, propisujući da se za njih odgovara bez 
obzira na krivicu, sudovi su ovlašćeni zakonom da prepoznaju povećani rizik štete i 
da odgovornost za njegovu realizaciju utvrđuju po objektivnom principu.“29 

U uslovima tzv. claims society više se ne postavlja pitanje da li je potrebno 
osiguranje od odgovornosti već kakvo je pokriće najpovoljnije. Kako je istakao pro-
fesor Ćurković, ono što je do pre nekoliko decenija bilo isključeno iz pokrića sada 
se osigurava bar kao dopunski rizik.30 Na šta se tačno misli kada se kaže tako nešto? 
Ako kao primer uzmemo period od 2019. godine pa do sada, najbolje ga opisuje 
termin polikriza, koji se koristi da označi situacije u kojima se iz jedne krize prelazi u 
drugu. Konkretno, najpre smo se uočili sa kovid 19 krizom, koja je, između ostalog, 
testirala kapacitete delatnosti osiguranja. Oni su bili pogođeni ne samo kao ostali 
privredni subjekti već i više od toga, jer se od njih očekivalo da pružaju zaštitu od 
rizika, čak i protivno pravilima struke osiguranja. U tom smislu se aktuelizovalo pita-
nje osigurljivosti katastrofalnih rizika. Nakon zdravstvene, usledila je kriza izazvano 
ratom u Ukrajini, a zatim i izražena geopolitička nestabilnost, koja postaje nova 
normalnost. Stoga je danas pitanje svih pitanja da li će se umesto ratnih i političkih 
rizika ubuduće otvarati pitanje osigurljivosti geopolitičkih rizika. Inflacija, poreme-
ćaji u lancima snabdevanja i energetska kriza zatvaraju začarani krug, čineći život u 
prvim decenijama XXI veka najrizičnijim u istoriji čovečanstva. 

28  Marija Karanikić Mirić (2024), 579.
29  Ibid., 581.
30  M. Ćurković, 14.
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„Ekonomska i zdravstvena kriza koja je zadesila ceo svet pokazala je da pro 
futuro treba više investirati u mehanizme zaštite od rizika. To je više nego jasna po-
ruka, koju ne treba shvatiti kao pretnju sistemima odgovornosti za štetu. Da bismo 
pravilno razumeli ulogu osiguranja u rizičnom ambijentu, moramo koncizno kazati 
da građanska odgovornost nije ukinuta osiguranjem već da je osiguranje fundirani 
sistem čiji je cilj da kompenzuje odgovornost neslućenih razmera. Prebacivanjem 
tereta naknade prevelikih šteta koje se nisu mogle sprečiti na sve osiguranike koji 
posredstvom osiguranja ulaze u klub osiguranih (ili odabranih!) nipošto se ne šalje 
poruka da pitanje odgovornosti gubi značaj. Upravo suprotno. Stvaranjem zajednice 
rizika na temelju potencijalno odgovornih njima se upućuje poruka da nastave s 
korisnim aktivnostima bez straha da će ih odgovornost za štetu preskupo koštati. 
Osiguranje od odgovornosti čini da preduzetništvo i sloboda privređivanja imaju 
protivtežu u mogućnosti da kompenzaciju izvrši jedan od najsolventnijih dužnika 
uopšte. U isto vreme poruka se šalje i svim građanima koji se igrom prilika mogu 
naći u položaju oštećenog lica, da njihovo pravo na naknadu štete rađa dva, a ne 
jednog dužnika.“31 

V Zaključak

U srpskom pravu odavno su se stekli uslovi za razvoj opšteg osiguranja 
od građanske odgovornosti za štetu. Generalna polisa osiguranja od odgovornosti 
poželjna je i može ostvariti zaštitnu funkciju i prema štetniku (što smo svi mi u nekoj 
životnoj situaciji) i prema oštećenom (što smo takođe svi mi u nekom spletu nesreć-
nih okolnosti). Imajući u vidu odredbe našeg odštetnog zakonodavstva, konkretno 
pretpostavku uzročnosti i zakonsko ovlašćenje sudova da utvrđuju jesu li ispunjeni 
uslovi za objektivnu odgovornost za štetu, možemo reći da postoji zakonodavni 
ambijent za razvoj ovog proizvoda osiguranja. Brojne vrste specijalnih osiguranja 
od odgovornosti igraju značajnu ulogu u zaštiti oštećenih lica i ostvarenju funkcije 
obeštećenja. Ipak, jedan deo potencijalne odgovornosti ostaje nepokriven osigu-
ranjem, što građane i privredu čini izloženim odgovornosti koja može biti i veća od 
očekivane u najgorem scenariju. Stoga se zalažemo za edukaciju korisnika osiguranja 
o potencijalu generalne polise osiguranja od odgovornosti kao elementu pismenosti 
u vezi s rizikom.

31  N. Petrović Tomić (2024), 228.
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I Concept, Development Path and Significance of Liability 
Insurance

In addition to property insurance, liability insurance is also classified as a 
form of property insurance. Unlike property insurance, which may be considered 
a standard and traditional type of insurance (given that the very idea of insurance 
originated in connection with property interests),2 liability insurance is characterized 
as a modern and, to some extent, insufficiently understood form of insurance, parti-
cularly among laypersons. Although the protective function of property insurance 
is relatively easy to explain and market to clients, the same is difficult to claim in the 
case of liability insurance. Marketing an insurance service on the basis that it protects 
the policyholder against the consequences of liability, that may arise in various 
contexts, is a considerably more demanding task. From a historical perspective, the 
earliest form of insurance emerged in ancient times as insurance covering goods 
transported by caravans from one city to another, as a means of spreading the risk 
of loss or damage to cargo. This logic of risk sharing was not unfamiliar even in the 
ancient world. However, there was no concept of liability insurance at that time. 

What are the specific characteristics of this type of insurance? It is a contract 
under which the insurer protects the insured against third-party liability claims by 
compensating the injured party in place of the insured.3 The Law on Contracts and 
Torts, which gives insufficient attention to this type of insurance (more precisely, 
only two articles!),4 stipulates that, in the case of liability insurance, the insurer shall 
be liable for damage caused by the insured event only if the injured third-party claims 
compensation for such damage.5 Civil liability insurance differs from property insurance, 
inter alia, with regard to the number of persons involved in this type of coverage. In 
addition to the insurer and the insured – parties regularly encountered in all types of 
insurance – an injured third party also appears in this relationship. This is the person 
to whom the insured has caused damage and who, from a strictly legal perspective, 

2  Let us recall fire insurance, which is associated with the Great Fire of London in 1666 and is therefore 
more than 300 years old.
3  Marijan Ćurković, Osiguranje od izvanugovorne i ugovorne (profesionalne) odgovornosti, Inženjerski biro 
d.d., Zagreb, 2015, 8.
4  The Law on Contracts and Torts (Official Gazette of the SFRY, Nos. 29/78, 39/85, 45/89 – Constitutional 
Court of Yugoslavia Decision, and 57/89, Official Gazette of the FRY, No. 31/93, Official Gazette of Serbia 
and Montenegro, No. 1/2003 – Constitutional Charter and Official Gazette of the Republic of Serbia, No. 
18/2020; hereinafter: the LCT).
LCT contains only two provisions relating to liability insurance: one defining liability insurance and the other 
defining the insured event within this type of insurance. It is evident that amendments to the regulatory 
framework are necessary if the development of this type of insurance is to be adequately supported.
5  The insufficient regulation of liability insurance constitutes one of the arguments supporting the 
adoption of a separate Insurance Contract Law. See: Nataša Petrović Tomić, „O potrebi unapređenja 
sprskog regulatornog okvira osiguranja usvajanjem Zakona o ugovoru o osiguranju“, Tokovi osiguranja, 
No. 2/2018, 7–18.
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stands outside the contractual insurance relationship. Since such a person was for-
tunate that the damage was caused by a person acting with due care and who had 
concluded an insurance contract or was legally obliged to do so, their legal position 
differs from that of other injured parties. Specifically, they may seek compensation 
directly from the tortfeasor’s insurer and thereby obtain specific legal rights. All of 
this is governed by law and without the possibility for the contracting parties to 
modify the most important provisions by mutual agreement.

Over time, particularly during the 20th and early 21st centuries, numerous 
forms of liability insurance have developed: ranging from insurance against liability, 
arising from the use of motor vehicles (better known as motor third-party liability 
insurance or MTPL insurance!), through various forms of professional liability insu-
rance covering professional negligence (lawyers,6 auditors,7 doctors, tax advisers, 
engineers, architects, insurance intermediaries,8 etc.), to specialized forms of corpo-
rate liability insurance. The subject matter of liability insurance is therefore the civil 
liability of the insured. Civil liability insurance covers liability for damages arising from 
the destruction of or damage to property (property damage) as well as damages 
resulting from death, bodily injury, or impairment of a person’s health (personal 
injury). In relation to property damage, insurance coverage also extends to so-called 
consequential losses, meaning financial losses arising as a consequence of the loss 
or destruction of property. With regard to personal injury, insurance covers direct 
pecuniary losses (loss of earnings, funeral expenses, medical treatment expenses, 
etc.), non-pecuniary damages (pain and suffering, fear, loss of general life capacity), 
as well as consequential losses. Other forms of so-called pure economic loss and 
damages resulting from the disappearance of property are covered only if agreed 
upon or where such losses constitute the primary type of damage that the insured 
may cause while performing its professional activity.9 10

Liability insurance began to develop at the time when the conditions for 
the emergence of strict liability for damages had matured.11 Accordingly, legal 

  6  On lawyers’ liability insurance: Nataša Petrović Tomić, „Osiguranje od profesionalne odgovornosti 
advokata – srpska verzija novog oblika obaveznog osiguranja“, Tokovi osiguranja, No. 3/2012, 17–40.
  7  Dionis Jurić, Loris Belanić, „Odgovornost za štetu zakonskog revizora i obveza osiguranja od odgovor-
nosti za štetu“, Zbornik pravnog fakulteta Sveučilišta u Rijeci, Vol. 39. No. 4/2018, 1836.
  8  Jasna Pak, „Obaveze, odgovornost i osiguranje od odgovornosti posrednika u osiguranju“, Tokovi 
osiguranja, No. 1/2018, 39–56.
  9  Yvonne Lambert-Faivre, Laurent Laveneur, Droit des assurances, Dalloz, Paris, 2011, 493.
10  Such losses are typically covered under professional liability insurance policies (e.g. directors’ liability 
insurance, lawyers’ liability insurance, etc.). They arise as a consequence of a breach of contractual obli-
gations or the unlawful conduct of persons exercising specific professional powers or authority.
11  For a more detailed discussion of strict liability: Marija Karanikić Mirić, Obligaciono pravo, Official 
Gazette, Belgrade, 2024, 579–629; Jakov Radišić, Obligaciono pravo, Opšti deo, Nolit, Belgrade, 1971, 161 
ff.; Jožef Salma, Obligaciono pravo, (Opšti deo) Osnovna načela, ugovori i prouzrokovanje štete, Naučna 
knjiga, Belgrade, 1988, 499–513.
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doctrine holds that these two institutions developed in parallel, particularly in the 
context of property, professions, and activities associated with an increased degree 
of risk.12 Starting from the LCT, whoever causes damage to another person shall be 
obliged to compensate for such damage unless he proves that the damage occurred 
without his fault (Article 154, paragraph 1). This is supplemented by the provision 
stipulating that liability for damage arising from things or activities creating an in-
creased danger of harm to the environment shall exist irrespective of fault (Article 
154, paragraph 2).13 This provision constitutes the conceptual justification for the 
introduction of liability insurance, the scope of which is determined by the limits of 
the insured’s civil liability.

As liability insurance developed, its protective function changed as well. At 
the very beginning of its development, liability insurance was primarily intended to 
protect the insured against liability exposure.14 A characteristic feature of that period, 
easily observed and demonstrated, was that liability insurance was predominantly 
voluntary. However, as the concept of strict liability for damages became firmly 
established in legal doctrine and legislation, and as the number of injured parties 
increased, an additional function gradually developed – namely, the protection of 
the injured party. A number of legal mechanisms designed to secure the injured 
party’s right to compensation are recognized within the legal system (which will 

12  Marija Karanikić Mirić, Objektivna odgovornost za štetu, Faculty of Law, University of Belgrade, Belgrade, 
2013, 7.
13  According to the position adopted by the Supreme Court of Cassation:
“A dangerous thing is a movable or immovable object whose location, use, inherent characteristics, or 
mere existence creates an increased risk to its surroundings, such that it must be supervised and used 
with the utmost care. Liability for damage caused by a dangerous thing is imposed on its possessor 
irrespective of fault, since it is presumed that the damage originated from the thing unless proven 
otherwise. The liable party may be released from liability if they prove that the damage was caused 
by force majeure, by the actions of the injured party, or by the actions of a third party. The rules on 
liability set out in Articles 173, 174, and 175 of the LCT cannot be applied in the present case. A field is 
immovable property, but it is not a dangerous thing because neither its location, nor its use, nor its 
inherent characteristics, nor its mere existence creates an increased risk to the environment. It serves 
the purpose of food production rather than the generation of fire. Since it is not self-combustible, 
liability for fire damage occurring in a field does not rest with its possessor but with the person who 
ignited or caused the fire.”
(Judgment of the Supreme Court of Serbia, Rev. No. 3849/95, 13 September 1995.)
“The concept of a dangerous thing implies an objective possibility or likelihood of causing damage. 
Dangerous things include all movable and immovable objects which, by virtue of their location, 
characteristics, or mere existence, create an increased risk to the environment. They give rise to a 
risk of damage that cannot always be avoided even through the exercise of the utmost care. Some things 
are dangerous by their very existence, others by virtue of the position in which they are situated, while 
some become dangerous only while in motion.”
(Decision of the Supreme Court of Cassation, Rev. No. 4771/2019, 24 December 2020.)
14  Predrag Šulejić, Osiguranje od građanske odgovornosti, Faculty of Law, University of Belgrade, Belgrade, 
1967, 127–130.
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not be examined here), among which particular importance is attributed to the 
direct action (actio directa). The key advantage of liability insurance for injured 
parties lies in the possibility of obtaining compensation directly from the insurer, 
despite the lack of a contractual relationship between them. Nowadays, liability 
insurance has reached such a level of development that it constitutes a significant 
segment of the legal system of every modern state. New forms of compulsory li-
ability insurance continue to be introduced. As emphasized in legal doctrine, due 
to the social significance of this type of insurance, the conclusion of an insurance 
contract cannot be left entirely to the discretion of the insured, but must in certain 
cases, be imposed as a legal obligation. This explains the existence of numerous 
forms of compulsory liability insurance, which are used as regulatory instruments 
in the normative governance of liberal professions.15 As previously stated, the 
subject matter of liability insurance is the civil liability of the insured. The liability 
risk cannot be materialized in advance because it constitutes a purely legal risk. 
Moreover, such risk is complex, frequent, and variable in nature.16 As Professor Šu-
lejić, a distinguished figure in insurance law, noted: “Every change in the system of 
liability is reflected in insurance”.17 Among the various specific features of liability 
risk, two are of particular importance.

Liability insurance cannot be understood independently of the rules gover-
ning liability for damages. Under the law of obligations, the occurrence of damage 
gives rise to two parties: the tortfeasor and the injured party. Over time, liability 
insurance has come to be concluded as a result of statutory requirements, business 
practices, or simply by voluntary choice. A tortfeasor who has concluded liability 
insurance becomes the insured, whereas the person who suffers damage becomes 
the injured party. Generally speaking, under the rules governing liability for damages, 
any person other than the tortfeasor may qualify as an injured party.18 However, this 
is not necessarily the case in liability insurance. Within insurance law, two types of de-
viation from the civil law concept of the injured party may be identified. First, insurance 
practice frequently relies on contractual clauses to restrict the category of persons 
regarded as third injured parties. This is achieved through exclusion clauses relating 

15  Nataša Petrović Tomić, „Renesansa profesionalizma – uticaj osiguranja od profesionalne odgovornosti 
na razvoj pravila struke i uvažavanje profesionalnih standarda“, Zbornik Treće regionalne konferencije o obve-
znom pravu, (eds. Marko Baretić, Saša Nikšić), Faculty of Law, University of Zagreb, Zagreb, 2022, 375–399.
16  Predrag Šulejić, Osiguranje od građanske odgovornosti, doctoral dissertation, Belgrade, 1967, 14–15; 
André Besson, „Osiguranje i građanska odgovornost“, Pravni život, No. 11–12/1992, 2269; Nataša Petrović 
Tomić, Osiguranje od odgovornosti direktora i članova uprave akcionarskog društva, Faculty of Law, University 
of Belgrade, Belgrade, 2011, 113–116.
17  Predrag Šulejić, „Odnos osiguranja i građanskopravne odgovornosti“, Pravni život, No. 9–10/1992, 2254.
18  The underlying rationale is that no person can be held liable to themselves for damage they have 
caused, nor can anyone obtain insurance coverage against liability for damage suffered by themselves. 
In: Sabine Abravanel-Jolly, Droit des assurances, Nexis Lexis, 2025, 310.
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to excluded damages, as well as through clauses limiting the scope of coverage. The 
ultimate consequence of such contractual delineation is that certain persons who 
would otherwise qualify as injured parties under statutory liability may be deprived 
of insurance protection. It is understood, however, that such contractual provisions 
cannot affect the statutory liability regime itself, meaning that those persons retain 
the right to pursue claims directly against the tortfeasor. What is increasingly present 
in modern insurance law are deviations from the statutory compensation regime 
aimed at enabling the tortfeasor (insured), under restrictive conditions, to obtain 
compensation through the operation of insurance coverage.19 

The dual protective function – relating both to the insured and to the injured 
party – makes civil liability insurance a unique insurance product. From a commercial 
perspective, the price of a single product provides protection for two mutually connected 
interests. It should be emphasized that this protective function operates differently in 
relation to the insured and the injured party. The insured’s liability, which constitutes the 
subject matter of insurance, must first be established in the appropriate proceedings. 
Consequently, the insurer has a legitimate interest in providing legal assistance and, 
more generally, in covering the costs associated with proceedings in which the insured’s 
liability is determined. Legal doctrine distinguishes between the economic protection of the 
insured and legal protection. From the insured’s perspective, insurance provides protection 
in the sense that they are not required to bear the costs of defending claims brought 
against them, nor the costs of compensating for losses or damages that may ultimately 
be awarded.20 While the function of legal protection will be activated in almost every 
case (whether in out-of-court or judicial proceedings!), the economic protection function 
will not arise if it is ultimately established that the insured is not liable for the conduct 
alleged against him, or where such conduct falls completely or partially outside the scope  
of insurance coverage.

II The insured events

Since the insured is protected against the risk of liability, one of the most 
significant issues from the perspective of the practical operation of insurance con-
cerns the question of which event, within the sequence ranging from the cause 

19  Such an approach would have been unimaginable at the time liability insurance first emerged. 
Over time, however, as the social function of this type of insurance evolved and protection came to be 
interpreted more broadly, departures from the traditional framework were introduced with the aim 
of extending insurance coverage to the insured tortfeasor, provided that the relevant conditions are 
satisfied. See: Nataša Petrović Tomić, Pravo osiguranja, Sistem, Knjiga prva, Official Gazette of the Republic 
of Serbia, Belgrade, 2019, 524–526.
20  For a more detailed discussion of the insurer’s legal protection of the insured, see: Nataša Petrović 
Tomić, „Klauzula o vođenju spora u modernom pravu osiguranja“, European Insurance Law Review, No. 
2/2020, 19–30.
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of damage, through its occurrence, to the filing of a compensation claim and the 
awarding of damages, constitutes the insured event. The LCT does not define the 
insured event, thereby allowing the contracting parties to determine when it shall 
be deemed to have occurred. It is evident that, in liability insurance, the insured risk 
follows a particular development path, which is why insurance practice frequently 
refers to so-called long-tail losses.21 The most common course of events is such that 
a certain act or omission of the insured first occurs, followed by the harmful event 
and the manifestation of loss or damage suffered by a specific person, after which 
a compensation claim is filed against the insured, proceedings are conducted, and 
compensation for damages is ultimately paid. Of all events that may potentially qualify 
as the insured event, two principal methods of determination are most commonly 
encountered in legislation and insurance practice.

In Serbian law, it is usual for the insured event to be defined as the harmful 
event giving rise to a compensation claim against the insured person. Under the 
insurance terms and conditions of domestic insurers, the insured event is defined as 
a future, uncertain occurrence, independent of the exclusive will of the insured, on the 
basis of which the injured third party may seek compensation for damages. The insured 
event is deemed to have occurred if such event took place during the insurance 
period. For insurance coverage to apply, it is sufficient that the insured event occur-
red during the validity period of the insurance contract. It is not necessary that the 
injured party also initiated proceedings against the insurer within the same period.

The injured party is limited by the application of statutory limitation peri-
ods and may no longer seek compensation from the insurer once three years have 
elapsed from the date on which they became aware of both the damage and the 
person responsible for it, or, in any event, after five years from the date the damage 
occurred. Accordingly, the loss-occurrence principle ensures compatibility between 
limitation periods and claims based on the right of direct action. It should be empha-
sized that statutory limitation rules are mandatory in nature and cannot be altered 
by agreement between the parties.

Another method of determining the insured event is based on the filing 
of a compensation claim (claims-made). This model, predominantly present in 
Anglo-American insurance practice, represents a response to the demands of the 
insurance industry for the introduction of temporal limitations on insurers’ contrac-
tual obligations, thereby conditioning the acceptance into coverage of exceptionally 
expensive risks (such as environmental pollution liability).22 Claims-made policies 
provide coverage only for claims brought against the insured during the policy 

21  Siniša Ognjanović, Osiguranje od odgovornosti za štete pričinjene motornim vozilom, Centar za privredni 
konsalting, Novi Sad, 2003, 68.
22  Predrag Šulejić, „Ugovor o osiguranju građanskog zakonika Srbije od 2010. godine“, Evropske (EU) 
reforme u pravu osiguranja Srbije (collected papers), Palić, 2010, 180.
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period, and not thereafter. If no such claim is filed within the insurance period, in-
surance coverage is not triggered. Accordingly, for the purposes of coverage under 
such policies, the decisive factor is not when the damage occurred, but rather when 
the compensation claim was made. As already noted, under Serbian law, statutory 
limitation periods cannot be altered by legal transaction. Since claims-made policies 
effectively produce such an effect, they represent an example of contractual provisions 
attempting to circumvent mandatory statutory rules governing limitation periods.23

In light of the foregoing, it may be concluded that the occurrence-based 
principle as a definition of the insured event corresponds to the logic of liability 
insurance intended for consumer risks, which remain the most frequent category 
within the portfolio of our insurance market. On the other hand, in the context of 
coverage for various forms of professional liability, such a method of defining the 
insured event represents a limiting factor. Therefore, it is necessary to amend the 
relevant statutory provisions in this respect and permit the use of claims-made 
coverage for B2B risks. 

III The relationship between direct action and requirement  
(or recommendation!) of out-of -court submission of claims  

to the insurer

At the present stage in the development of liability insurance, one of the key 
issues is how to make a balance between two objectives that appear, at first sight, to 
be conflicting: ensuring adequate legal protection of injured parties and reducing the 
number of insurance disputes. Direct action has, ever since the adoption of the LCT, 
been regarded as an exceptional legal mechanism providing additional protection 
for injured third parties. While this characterization is difficult to dispute, the fact 
remains that the number of insurance disputes – particularly in the field of liability 
insurance – has been steadily increasing. Therefore, it is legitimate to ask whether 
the introduction of a specific procedure requiring the injured party to first approach 
the insurer out of court should be considered as a preliminary step. To recall, the 
right of the injured third party to bring a direct action against the insurer represents 
one of the major achievements of modern civil liability insurance. During the early 
development of liability insurance, the injured party had no right to address the 
insurer directly.24 This was a consequence of the strict application of contractual law 

23  Nataša Petrović Tomić (2019), 370–371.
24  The injured party had at their disposal various civil-law remedies for the protection of their interests: 
the exercise of the insured’s rights, the challenge of the insured’s legal acts, interim measures aimed at 
securing the insured’s claims, and enforcement against the insured’s claims. See: Predrag Šulejić, Pravo 
osiguranja, Faculty of Law, University of Belgrade, Belgrade, 2005, 403–404.
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principles. It was only with the adoption of modern insurance contract laws during 
the 20th century that civil liability insurance began to be viewed through the lens of 
protecting injured parties, who were thereby granted an additional right of action. 
In order to understand the significance of direct action and the legal revolution it 
initiated, it should be noted that, even within the European Union, there are still juris-
dictions that have not recognized the right of direct action as a universal institution 
of liability insurance. This alone illustrates the specific nature of this legal instrument.

However, the significance of the direct action may today also be viewed 
from another perspective. At the time of its introduction, its primary purpose was to 
emphasize the protective function of liability insurance in relation to injured parties 
and to prevent abuse of liability insurance in ways that could undermine their pro-
tection. Over decades of application under the LCT, the direct action has also served 
an educational function, contributing to the gradual establishment of awareness of 
this right within insurance practice and increasingly recognized by insurance users 
themselves. To be clear, the contribution of direct action to the compensation system 
represents one of the defining characteristics of liability insurance. Nevertheless, as 
the insurance market developed and the number of liability insurance contracts, par-
ticularly compulsory liability insurance policies, increased, insurance contracts began 
generating an ever-growing number of disputes. In the 21st century, characterized 
by the so-called claims society, where litigation culture has reached a historical peak, 
it is legitimate to consider a more purposeful approach to the use of direct action. 
Has the time come to consider obliging injured parties to first address the insurer 
out of court? Or should such a step at least be recommended?

In order to answer this question, it is necessary to begin with the advantages 
provided by direct action. In brief, although the injured party is not a contracting party 
to the civil liability insurance contract, the law grants them the right to bring a direct 
action against the insurer and seek compensation for damage caused by the insured. 
From a procedural standpoint, the injured party acquires standing to bring a direct 
claim against the insurer. In this manner, the injured party effectively provides two 
debtors: he acquires the possibility, at his own discretion and according to his own 
assessment, to seek compensation either from the tortfeasor or from the tortfeasor’s 
insurer. Most importantly for the protection of the injured party, the law does not 
prescribe any order in which legal remedies must be pursued, but instead leaves 
the choice to the injured party. Furthermore, the conclusion of a liability insurance 
contract does not affect the legal nature of the claim against the tortfeasor. The 
tortfeasor remains liable to the injured party under the rules governing liability for 
damages, whereas the insurer’s liability is governed by the provisions of the insurance 
contract (meaning that the insurer’s obligation, and therefore its liability, may be 
narrower than the liability of the insured). 
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Numerous scholarly works have explained that the principal advantage of 
direct action lies in accelerating and simplifying the compensation process. Moreo-
ver, the introduction of the direct action contributes to the security of recovery of 
compensation claims. Creditors of the insured cannot reach insurance proceeds to 
the extent that the injured party has not yet been compensated. The same applies 
to any disposition of insurance compensation by the insured. The objective is to 
prevent the insured tortfeasor from misusing insurance compensation to the detri-
ment of the injured party.25 In this way, the foundations are established for a stable 
and sustainable compensation system in which efficient compensation remains the 
primary objective.

Direct action, i.e. the protection it affords to the injured party, cannot be vie-
wed separately from the insurance contract. This is because the insured’s liability, as 
defined by the insurance contract, constitutes both the precondition and the upper 
limit of the insurer’s liability. This simply means that the insurer’s liability can never 
exceed the amount of the insured’s civil liability. Whether this upper limit of liability 
will be reached, and to what extent, depends on the provisions of the insurance 
contract (in voluntary insurance) or statutory provisions (in compulsory insurance). 
It should be emphasized that the determination of the insurer’s liability toward the 
injured party may be narrower, but never broader, than the insured’s civil liability  
established by law.

The key question is whether introducing a requirement to submit claims to 
the insurer through an out-of-court procedure could adversely affect the position of 
the injured party. It is clear that such concern is unjustified. First of all, introducing a 
requirement of prior out-of-court to submit claims, which may primarily be acceptable 
in the context of compulsory insurance, does not imply the abolition of the right of 
direct action, but a more rational use of available procedural mechanisms. The idea 
is to gradually develop awareness among injured parties that, before resorting to 
direct action, they should first attempt to obtain compensation out of court from 
the insurer. Although many individuals already recognize the importance of out-of-
court procedures even in the absence of a strict requirement, their number remains 
negligible. If the compensation procedure were structured in such a way that the 
first step required injured parties to submit their claims to the insurer through an 
amicable procedure, while clearly defining deadlines within which the insurer must 
respond to the injured party’s claim, such a strategy would likely contribute to redu-
cing litigation. In the context of voluntary insurance, such a mechanism could exist 
as a recommendation rather than as a mandatory requirement. 

25  Accordingly, alongside the introduction of direct action, insurers were prohibited from paying insurance 
proceeds to the insured or to any other person except the injured party! The key objective is to ensure 
the injured party’s exclusive right to insurance proceeds.
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IV Do we need general liability insurance ?

The Insurance Law specifically refers to general civil liability insurance as 
one of the classes of non-life insurance (Article 9, paragraph 13). Since the same 
provision also refers to numerous specific forms of liability insurance, it is evident 
that the legislator had in mind a general policy intended to cover the entire field 
of civil liability for damages on a residual basis. What would this mean in practical 
terms for an insured who invests in this type of policy? It would mean that insurance 
coverage is activated whenever no specific liability insurance policy applies. In other 
words, general civil liability insurance would contain a subsidiarity clause, which is 
consistent with the principle of economic efficiency of insurance protection. 

Given the scope of strict liability for damages, we take the view that a ge-
neral civil liability insurance policy is more than necessary, i.e. that investing in this 
type of insurance may itself be regarded as an expression of due care. The standard 
of care of a prudent person supports the perception of all risks arising from life in 
contemporary society – many of which are not covered by specialized forms of lia-
bility insurance – and justifies investment in an additional form of protection that 
only a general liability policy can provide. The case for such insurance becomes even 
stronger when applied to the standard of care expected of a prudent businessperson 
or professional. 

“Unlike other forms of insurance, civil liability insurance per definitionem 
involves the participation of three parties. It therefore converts the bilateral relati-
onship arising under the rules governing liability for damages (the tortfeasor–injured 
party relationship) into a tripartite relationship by including the insurer, who assumes 
the financial consequences of harmful events, and by enabling the injured party to 
obtain compensation by addressing the insurer directly. This reflects the innovative 
and distinctive nature of liability insurance. It supplements the regulatory framework 
governing compensation for damages, while also intervening within the field of con-
tract law. The impact of liability insurance is therefore felt both in contract law and 
in tort law. Through these deviations, a coherent system is created whose primary 
function is to serve persons who have suffered damage. This is where the superiority 
of liability insurance as a product with a dual protective function lies.”26

When the protection system created through numerous specific forms of 
liability insurance is supplemented by a general liability insurance policy, the full 
compatibility between the rules governing liability for damages and insurance be-
comes apparent. In fact, a common pattern can be noticed in developed insurance  

26  Nataša Petrović Tomić, „Povodom 60 godina od odbrane doktorske disertacije profesora Šulejića: osi-
guranje od građanske odgovornosti – pogled u budućnost – šta bi bilo da osiguranje nije došlo da nas 
spasi od odgovornosti?“, Građansko pravo u pokretu – Transformacija pre kodifikacije, (eds. Marija Karanikić 
Mirić, Miloš Živković), Faculty of Law, Belgrade, 2024, 221.
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markets may be identified: the broader the scope of liability insurance coverage, the 
more effectively the compensation system functions de facto. While strict liability for 
damages is something with which modern society must learn to coexist, general 
liability insurance represents a response to the altered regulatory framework and a 
support mechanism for the system of compensation for damages in achieving its 
objectives. 

In a society characterized by an increased, or rather excessive, risk of damage 
compared with the risks to which individuals are ordinarily exposed,27 it is logical that 
the other side of the equation is a greater likelihood of frequent compensation cla-
ims and litigation. The essence of the so-called claims society lies in the awareness 
that acting with caution and due care cannot, in many situations, exempt a person 
from liability for damages arising from things, professions, and activities that are 
generally regarded as socially desirable and beneficial, yet inherently so dangerous 
that even special caution and prudence are insufficient.28 Quite the contrary. In de-
termining liability for damage, a presumption of causation will apply (admittedly, a 
rebuttable one!), and it is certainly not intended to place the liable party in a more 
favorable position. When this is combined with the statutory authority granted to 
courts under the LCT to determine, on a case-by-case basis, whether the conditions 
for strict liability are fulfilled, only a general liability insurance policy can provide 
genuine peace of mind.

At its core, this involves the transfer of risk from the potentially liable person 
to the insurer, who is a professional risk manager and who, through general liability 
insurance against damages, contributes to a significant socialization of risk as a 
prerequisite for an adequate and sustainable compensation system. 

From the perspective of Serbian law, the introduction of general liability 
insurance is all the more justified when one considers that we belong to a legal 
system which, similarly to the French legal system, contains a general rule of strict 
liability for any activity representing a source of increased risk of damage to the 
environment. “In addition to things and activities which the legislator has classified 
as dangerous, prescribing liability irrespective of fault, courts are legally entitled 
to identify an increased risk of damage and to determine liability for its realization 
according to the strict liability principle.”29

In the conditions of the so-called claims society, the issue is no longer 
whether liability insurance is necessary, but rather what type of coverage is the most 
appropriate. As Professor Ćurković observed, what was excluded from coverage, until 
only a few decades ago, is now insured at least as a supplementary risk.30 But what 

27  M. Karanikić Mirić (2013), 7.
28  M. Karanikić Mirić (2024), 579.
29  Ibid, 581.
30  M. Ćurković, 14.
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exactly does such a statement mean? If we take the period from 2019 to the present 
as an example, it is best described by the term polycrisis, used to denote situations in 
which one crisis transitions into another. Specifically, we were first confronted with 
the COVID-19 crisis, which, inter alia, tested the capacities of the insurance industry. 
Insurers were affected not only in the same manner as other business entities, but 
to an even greater extent, because they were expected to provide risk protection 
even contrary to the fundamental principles of insurance practice. In this context, 
the question of the insurability of catastrophic risks became particularly relevant. 
The health crisis was followed by the crisis caused by the war in Ukraine, and sub-
sequently by pronounced geopolitical instability, which is increasingly becoming 
the new normal. Hence, the question of all questions today is whether, instead of 
traditional war and political risks, future discussions will increasingly concern the 
insurability of geopolitical risks. Inflation, disruptions in supply chains, and the energy 
crisis complete the vicious circle, making life in the first decades of the 21st century 
the riskiest period in the history of humankind. 

“The economic and health crisis that affected the entire world demonstrated 
that, pro futuro, greater investment in risk protection mechanisms is necessary. This 
is more than a clear message and should not be interpreted as a threat to systems 
governing liability for damages. To properly understand the role of insurance within 
a risk-prone environment, it must be stated concisely that civil liability has not been 
abolished by insurance, rather, insurance constitutes a structured system whose 
purpose is to compensate for liability of unforeseeable proportions. By transferring 
the burden of compensation for excessive damages that could not have been pre-
vented among all insured persons who, through insurance, enter the community 
of the insured (or the selected!), no message is conveyed that the issue of liability 
loses significance. On the contrary. By creating a risk community based on potentially 
liable persons, they are encouraged to continue engaging in socially useful activi-
ties without fear that liability for damages will impose an excessive burden upon 
them. Liability insurance ensures that entrepreneurship and freedom of economic 
activity are balanced by the possibility that compensation may be provided by one 
of the most solvent debtors in general. At the same time, a message is also sent to 
all citizens who may, by force of circumstances, find themselves in the position of 
an injured party, namely that their right to compensation for damages gives rise to 
two debtors rather than only one.”31

31  N. Petrović Tomić (2024), 228.
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V Conclusion

In Serbian law, the conditions necessary for the development of general 
liability insurance have long been established. A general liability insurance policy is 
both desirable and may serve a protective function in relation not only to the tortfe-
asor (a position in which any of us may find ourselves at some point in life), but also 
to the injured party (a position in which any of us may likewise find ourselves due 
to unfortunate circumstances). Given the provisions of our law governing liability 
for damages, particularly the presumption of causation and the statutory authority 
granted to courts to determine whether the conditions for strict liability have been 
fulfilled, it may be concluded that an appropriate legislative framework exists for the 
development of this insurance product. Numerous types of specialized liability insurance 
play an important role in protecting injured parties and in fulfilling the compensatory 
function of liability insurance. Nevertheless, a portion of potential liability remains 
outside the scope of insurance coverage, leaving individuals and businesses exposed 
to liability that may exceed even worst-case scenarios. Therefore, we advocate greater 
awareness and education among insurance users regarding the potential of general 
liability insurance policies as an important component of risk literacy.
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MEDIJACIJA U OSIGURANJU

STRUČNI RAD

Apstrakt
Autorka u radu koji sledi najpre analizira prirodu ugovora o osiguranju i ra-

zloge zbog kojih kao takav ima značajan parnični potencijal. Osnovna hipoteza rada 
je da bi za rešavanje sporova iz osiguranja, i to s naročitim naglaskom na potrošačka 
osiguranja, racionalnije rešenje od parničenja pred državnim sudom bilo korišćenje 
nekog ADR metoda, pogotovo medijacije. Kao razloge za utemeljenje zauzetog stava, 
autorka najpre uzima prednosti medijacije u odnosu na sudski postupak, i to kako 
te prednosti naročito dolaze do izražaja u sporovima iz osiguranja. Radi potpunijeg 
uvida u ADR sistem koji nudi domaći pravni okvir u oblasti osiguranja, analizirana 
je Odluka o prigovoru Narodne banke Srbije kojom je uređeno posredovanje pred 
NBS. Najzad, razmatraju se razlozi zbog kojih se medijacija ne koristi više te nude 
potencijalna rešenja. 

Ključne reči: sporovi u osiguranju, alternativno rešavanje sporova, medi-
jacija, posredovanje pred NBS.

I Uvod

U svetu današnjice, institut osiguranja predstavlja jedan od ključnih činilaca 
funkcionisanja modernih privrednih tokova i savremenog života uopšte. Ekspo-
nencijalni progres kao normalan tok stvari u savremenom biznisu nužno sa sobom 
donosi i brojne nove rizike. U tom smislu, cilj industrije osiguranja je upravljanje 

1  Master student Pravnog fakulteta Univerziteta u Beogradu, imejl: anamarkovic0205@gmail.com, ORCID: 
0009-0003-6062-9548.
Rad primljen: 29.7.2026. 
Rad prihvaćen: 21.8.2026. 
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datim rizicima radi obezbeđivanja stabilnog poslovnog ambijenta i ublažavanje 
posledica nepredviđenih događaja. 

Osim što igra značajnu ulogu za privredni sistem jedne države, osiguranje 
ima snažan uticaj i na svakodnevni život pojedinaca. Osnovna uloga potrošačkih 
osiguranja ogleda se u pružanju finansijske izvesnosti u situacijama neočekivanih 
događaja i omogućavanju lakšeg prevazilaženja posledica ostvarenih rizika. U ši-
rem smislu, pozitivni efekti pribavljenog osiguranja ne ispoljavaju se samo kada se 
osigurani slučaj dogodi već i tokom celog perioda osiguravajućeg pokrića u kome 
osiguranje pruža osećaj sigurnosti.

Imajući sve navedeno u vidu, stručnjaci iz oblasti osiguranja ističu da danas 
nije pitanje da li ste uložili u proizvod osiguranja već u koja sve osiguranja ste uložili.2

II Ugovor o osiguranju i njegov parnični potencijal

Konsultujući istoriju osiguranja, možemo zaključiti da je ovaj institut kroz 
vekove imao različite pojavne oblike: od Hamurabijevog zakonika, koji pominje 
osiguranje trgovačkih karavana, preko kredita koji su posednici kapitala izdavali 
brodarima pre odlaska na put, pa sve do formiranja interesnih zajednica među tr-
govcima i zanatlijama.3 U savremenom svetu, pribavljanje usluga osiguranja počiva 
na zaključenju ugovora o osiguranju.

Ugovor o osiguranju definisan je Zakonom o obligacionim odnosima,4 i to 
tako da je predviđeno da se ugovorom o osiguranju ugovarač osiguranja obavezuje 
da plati određeni iznos organizaciji za osiguranje (osiguravač), a organizacija se 
obavezuje da, ako se desi događaj koji predstavlja osigurani slučaj, osiguraniku ili 
nekom trećem licu isplati naknadu, to jest ugovorenu svotu, ili pak učini nešto drugo. 
Dakle, cilj ovog ugovornog odnosa jeste prenošenje rizika od nastupanja određenog 
štetnog događaja sa osiguranika na osiguravača, uz određenu naknadu. Uzmemo li 
u obzir već pomenutu činjenicu da je rizik praktično svuda oko nas (s tendencijom 
porasta!), izdvajanje ugovora o osiguranju kao primera masovne transakcije i njego-
vo karakterisanje kao jednog od frekventnijih ugovora, neporecivo nije pogrešno.5 
Kako potreba za zaštitom i upravljanjem rizicima danas izrasta u nužnost, ugovor 
o osiguranju postaje jedan od najšire zastupljenih ugovornih odnosa savremenog 

2  Nataša Petrović Tomić, Arbitraža i alternativno rešavanje sporova iz osiguranja i reosiguranja, Službeni 
glasnik, Beograd, 2024, 23.
3  Volfgang R. Rorbah, „Značaj istorije osiguranja“, Tokovi osiguranja, br. 3/2018, 18–21.
4  Zakon o obligacionim odnosima, Sl. list SFRJ, br. 29/78, 39/85, 45/89 – odluka USJ i 57/89, Sl. list SRJ, br. 
31/93, Sl. list SCG, br. 1/2003 – Ustavna povelja i Sl. glasnik RS, br. 18/2020, čl. 897.
5  Miloš Milanović, „Specifičnosti sudskih sporova iz osiguranja – Zašto je neophodno razviti strategiju 
smanjenja parničenja?“, Novi proizvodi osiguranja, tehnološke inovacije i zaštita korisnika u osiguranju, (ur. 
Nataša Petrović Tomić), Pravni fakultet Univerziteta u Beogradu, Beograd, 2025, 339–340.
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pravnog prometa. U načelu, ako znamo da je rizik kao takav neizbežan, veliki broj 
ugovora o osiguranju možemo uzeti kao pozitivan ishod. Međutim, s velikim brojem 
zaključenih ugovora, raste i broj potencijalnih konflikata. U okolnostima masovnih 
transakcija, takav scenario je neminovan. Iz navedenog možemo izvesti zaključak 
da je frekventnost tog ugovora upravo izazov broj jedan kada govorimo o razlozima 
velikog broja sporova koji iz ugovora o osiguranju proizlaze.

Ipak, ako bismo se zadržali na velikom broju zaključenih ugovora kao ra-
zlogu za veliki broj sporova, takvo pojednostavljeno sagledavanje datog problema 
ne bi bilo opravdano. Suština problema leži u specifičnoj pravnoj prirodi ugovora o 
osiguranju i njegovim bitnim obeležjima.

U razgovorima sa stručnjacima iz osiguravajuće prakse često se može čuti 
da oni, kada prodaju osiguranje, prodaju obećanje.6 I zapravo: osiguranik plaća 
osiguravaču sada, verujući da će mu osiguravač pomoći ako mu pomoć uopšte 
bude i bila potrebna. Tako bi praktičari definisali aleatornost. U teoriji se aleatorni 
ugovori najčešće određuju kao oni što zavise od nekog neizvesnog događaja, te 
kod kojih ugovorne strane pristaju na mogućnost da ne dobiju nikakvu, ili da do-
biju nesrazmernu protivvrednost za ono što su sami dali. Ugovor o osiguranju je 
tipičan primer aleatornog ugovora. U suštini, ugovor o osiguranju je do samog kraja 
neizvestan kako za osiguranika tako i za osiguravača. Stoga je opravdano reći da je 
cela delatnost zasnovana na međusobnom poverenju ugovornih strana. Naličje te 
karakteristike osiguranja jeste da je narušeno poverenje pogodno tlo za izbijanje 
konflikata i potencijalnih sporova.

Kao druga strana tog poverenja javlja se još jedno od obeležja tog ugovo-
ra – ugovor o osiguranju je ugovor po pristupu. Takav način zaključivanja ugovora 
bez sumnje ima svojih pogodnosti. Ugovori se zaključuju brzo, brzina u radu štedi 
troškove osiguravaču, čime utiče i na krajnju cenu proizvoda.7 Ipak, i nedostaci su 
očigledni. Prvo, prekoputa osiguravača često se nalazi neuki ugovarač osiguranja, 
čime je ravnopravnost ugovornih strana momentalno narušena. Drugo, unapred 
sastavljeni ugovori naročito su podložni uključivanju nepravičnih klauzula koje 
štete potrošačima. Navedeno je jedna od posledica asimetrije moći i informacija 
među ugovaračima.

Dodatno, ne sme se ispustiti činjenica da osiguranje nije samo pravna ka-
tegorija. Neophodno je uvek imati na umu multidisciplinarni karakter tog složenog 
instituta, njegov tehnički i ekonomski aspekt, što ga za prosečnog potrošača čini 
teško razumljivim.8 Samim tim, ne može se zaobići činjenica da uzrok spora često 

6  Lična beleška autorke sa predavanja studija za inovaciju znanja Novi proizvodi osiguranja, tehnološke 
inovacije i zaštita korisnika u osiguranju, održavanih tokom školske 2025/26. godine.
7  Tamara Radojčić, „Uticaj informacione paradigme na ugovorno pravo osiguranja“, Pravo i privreda, br. 
7–9/2018, 374.
8  Nataša Petrović Tomić, Osnovi prava osiguranja, Pravni fakultet Univerziteta u Beogradu, Beograd, 2014, 21.
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nije pravne prirode već predstavlja posledicu nesporazuma osiguravača i korisnika 
usluga osiguranja.9 

III Medijacija kao način rešavanja sporova u osiguranju

Tradicionalno, učesnici u pravnom prometu svoje sporove rešavaju pred 
državnim sudovima. Stranke po pravilu državni sud vide kao stub pravne sigurnosti, a 
sudski postupak kao jedini način zakonitog ostvarivanja svojih prava. Zbog toga je u 
Srbiji sud i dalje najčešće korišćeni mehanizam zaštite prava i kada je reč o sporovima 
iz osiguranja. Međutim, specifičnost delatnosti osiguranja, i ugovora o osiguranju 
kao srži delatnosti, nameće pitanje da li je sudsko rešavanje sporova najbolja opcija, 
kako iz ugla korisnika usluga osiguranja tako i iz ugla osiguravača. Kada se tome 
doda i nedoumica da li prosečan sudija građanskog odeljenja domaćih sudova ima 
potrebna tehnička i ekonomska znanja, kao i činjenica da parnice pred sudovima 
najčešće dugo traju i troše dosta novca i energije, čini se da bi neki od alternativnih 
metoda rešavanja sporova u delatnosti osiguranja bio daleko bolje i ekonomski 
racionalnije rešenje. Da li je, u tom smislu, medijacija potencijalno optimalan metod 
za rešavanje sporova iz potrošačkih osiguranja?

Medijacija je ADR10 metod čiji je osnovni motiv pomirenje sukobljenih stra-
na i iznalaženje obostrano pogodnog rešenja, mirnim putem i van suda, uz pomoć 
trećeg neutralnog lica. Uspešan epilog postupka medijacije predstavlja zaključeno 
poravnanje, nastalo kao plod međusobnog popuštanja i uvažavanja posebnih inte-
resa obeju strana. U tom smislu, sporazum proizašao iz postupka medijacije može 
imati dalekosežnije dejstvo od sudske presude jer se u postupku medijacije radi na 
integrativnom rešavanju sukoba, a u najboljem slučaju mogu biti rešeni svi postojeći 
sukobi među stranama, istovremeno.11 

Postavlja se pitanje da li su sporovi iz osiguranja medijabilni. Zakon o po-
sredovanju u rešavanju sporova12 medijabilnost definiše tako da se posredovanje 
primenjuje u spornim odnosima u kojima strane mogu slobodno da raspolažu svojim 
zahtevima, ako drugim zakonom nije propisana isključiva nadležnost suda ili drugog 
organa. ZPRS dalje exempli causa nabraja u kojim je sporovima posredovanje naro-
čito moguće, pa među ostalima nabraja i potrošačke sporove. Deluje da su sporovi 
između korisnika usluga osiguranja i osiguravača primer sporova u kojima strane 
mogu slobodno da raspolažu svojim zahtevima, a za koje sud nije isključivo nadležan. 
Dodatno, sporovi u kojima je jedna strana trgovac u literaturi se opisuju kao sporovi 

  9  Aneta Spaić, „Medijacija u osiguranju“, Pravo i privreda, br. 10–12/2012, 27.
10  Skraćeno od Alternative Dispute Resolution. ADR je široko prihvaćen akronim koji se takođe koristi i u 
domaćoj literaturi, bez obzira na to što bi, u skladu sa srpskim prevodom, akronim bio ARS.
11  Jelena Belović, „Medijacija u pravnom sistemu Srbije“, Pravo i privreda, br. 1–4/2009, 472.
12  Zakon o posredovanju u rešavanju sporova – ZPRS, Sl. glasnik RS, br. 55/2014.
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uglavnom lišeni lične i emocionalne dimenzije,13 zbog čega se može pretpostaviti 
da će strane postupku medijacije pristupiti raspoložene za pregovore i, u najboljem 
slučaju, postići međusobno prihvatljiv sporazum.

Na ovom mestu značajno je napomenuti da medijacija ne isključuje sudski 
postupak kao metod rešavanja sporova. Ukoliko se postupak pred medijatorom 
okonča bez uspeha, sukobljenim stranama uvek ostaje da spor iznesu pred sudiju. 
Dakle, medijacija samo proširuje set mehanizama rešavanja sporova a da pritom ne 
dira u postojeće oblike zaštite prava.14 Zapravo, postojeći sistem rešavanja sporova 
putem medijacije sugeriše da država nudi bolju ponudu pravne zaštite, što iz ugla te 
države može biti višestruko korisno.15

1. Prednosti medijacije u osiguranju

Univerzalne prednosti medijacije su mnogobrojne i različite, ali neke od 
njih poseban značaj imaju u sporovima iz osiguranja. 

Medijacija je procesno fleksibilan postupak koji, iako funkcioniše u skladu 
sa zakonom postavljenim opštim principima, omogućava stranama u sporu da ga 
maksimalno prilagode svojim potrebama. Osim procesne fleksibilnosti, nije pogre-
šno reći da fleksibilnost postoji i u materijalnom smislu. Ilustracije radi, uzmimo da 
osiguravač tuži štetnika ističući prema njemu regresni zahtev. Tuženi, na primer, zna 
da je zahtev osiguravača u celosti osnovan, ali se u parnicu upušta nadajući se da će 
što duže da traje, budući da bi momentalno ispunjenje zahteva vrlo negativno uticalo 
na njegovo materijalno stanje. U postupku pred sudom, te okolnosti nemaju uticaj na 
odluku, a motivi, potrebe i interesi strana ostaju van utvrđenog činjeničnog stanja. 
U postupku medijacije, vešt medijator podstaći će strane da se međusobno otvore, 
čuju i razumeju. Tako recimo, u ovakvoj situaciji, osiguravač može da odobri izmirenje 
potraživanja u nekoliko rata.16 Pravično i interesno orijentisan sporazum predstavlja 
jedan od ključnih razloga za optiranje medijacije kao metoda rešavanja sporova.17

U literaturi se kao najveća komparativna prednost medijacije navodi pover-
ljivost postupka.18 Značaj principa poverljivosti se, iz ugla osiguravača, može posma-
trati na dva nivoa.19 Prvo, za određeno osiguravajuće društvo nikako nije korisno da 

13  Srđan Šimac, „Mirenje – aletnativni način rješavanja sporova“, Zbornik Pravnog fakulteta Sveučilišta u 
Rijeci, Vol. 27, br. 1/1991, 622.
14  J. Belović, 470.
15  Nataša Petrović Tomić, „Medijacija u osiguranju“, Zbornik Pravnog fakulteta Sveučilišta u Rijeci, br. 1/2010, 477.
16  Navedeni primer je beleška autorke sa predavanja od 7. marta 2026. godine na kome je govorio Ne-
nad Grujić, u okviru studija za inovaciju znanja Novi proizvodi osiguranja, tehnološke inovacije i zaštita 
korisnika u osiguranju.
17  J. Belović, 479.
18  N. Petrović Tomić (2010), 478–479.
19  Slično kod: N. Petrović Tomić (2024), 74. 
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javnost bude obaveštena o velikom broju sporova koje ono vodi, ili pak o jednom 
značajnom sporu koji dovodi u pitanje ugled osiguravača. Pored toga što gotovo 
uvek gubi klijenta s kojim vodi dugotrajan sudski spor, negativan publicitet ugroziće 
i porast broja potencijalnih, novih klijenata. Drugo, i možda značajnije, loš publicitet 
jednog osiguravača nepovoljno će se odraziti na celokupnu delatnost osiguranja. S 
druge strane, zaštita informacija može biti od značaja i za korisnike usluga osigura-
nja. Naime, javno iznošenje podataka o skrivanju okolnosti od značaja za procenu 
rizika loša je reklama za osiguranika, te može dovesti do budućeg odbijanja drugih 
osiguravača da s konkretnim osiguranikom zaključe ugovor, naročito ukoliko su i 
sami osiguranici privredna društva.20

Još jedna od posebnih pogodnosti postupka medijacije jeste i mogućnost 
odabira ličnosti medijatora. Stručna i specijalizovana znanja medijatora u sporovima 
iz osiguranja naročito dobijaju na značaju. Potpuno je zamislivo da se u okviru spo-
rova iz osiguranja mogu čak postaviti pitanja koja zahtevaju različite vrste stručnosti. 
U takvim složenijim sporovima, sve češće učešće uzimaju komedijatori, stručnjaci 
iz različitih oblasti, koji dele uloge i međusobno se dopunjuju.21 Ipak, navedeno je 
rezervisano za sporove veće vrednosti, pogotovo za komercijalna osiguranja, 
dok u potrošačkim sporovima angažovanje komedijatora ne bi bilo ekonomski  
opravdano.22

Konačno, ušteda troškova je još jedan od razloga zbog kojih se učesnici na 
tržištu osiguranja sve češće odlučuju za rešavanje sporova medijacijom. Iako trošak 
vođenja konkretnog sudskog spora po prirodi stvari teže pada potrošaču, ne treba 
zaboraviti činjenicu da osiguravač ipak takvih sporova ima više. Stručnjaci iz prakse 
ističu da sporovi u osiguranju mogu uticati na finansijsku stabilnost društva pre 
svega zbog potrebe dugotrajnog rezervisanja koje povlači sudski spor, naročito 
zbog nemogućnosti preciznog određivanja potrebnog obima rezervacije.23 Takvo 
zaključavanje sredstava smanjuje finansijsku fleksibilnost osiguravača i ograničava 
potencijalna ulaganja i operativno poslovanje. S druge strane, kada nastane spor s 
davaocem usluge, za potrošača je od suštinske važnosti da ga rešavanje tog spora 
ne izloži dodatnim troškovima. Naime, u trenutku kada dođe do sporne situacije, 
korisnik usluge osiguranja je najverovatnije pretrpeo neki neželjeni događaj, što ga 
je potencijalno već izložilo određenim izdacima i gubicima. U takvoj situaciji, troškovi 
advokata i sudskih taksi za prosečnog potrošača predstavljaju značajno opterećenje. 
U tom smislu, medijacija je znatno pristupačnija. Navedeno naročito stoji ukoliko se 
postupak medijacije za korisnika usluge osiguranja sprovodi besplatno. Posmatrajući 

20  N. Petrović Tomić (2010), 479.
21  Robert H. Jerry, „Vade Mecum: Mediators and Disputes Involving Insurance“, Journal of Dispute Reso-
lution, No. 1/2019, 64.
22  Ibidem.
23  M. Milanović, 479.
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uporedno zakonodavstvo, postoje načini da se u delatnosti osiguranja primene ADR 
metode kojima će potrošači moći da pristupaju bez plaćanja bilo kakve naknade. U 
suštini, ideja je da se pri strukovnim udruženjima osiguravača osnuju tela za vansudsko 
rešavanje sporova. Rad tih tela finansirali bi članovi udruženja – sama osiguravajuća 
društva. Na taj način, ako uzmemo da korisnik usluge nije angažovao advokata, te da 
nema posebnih logističkih troškova u smislu pristupa sesiji medijacije, ta procedura 
za njega je u potpunosti besplatna. Osim finansijskog aspekta, u literaturi se ističe 
da se lakoća učešća u sistemu vansudskog rešavanja sporova za potrošače ima po-
smatrati na još jednom nivou. Naime, ADR mehanizmi su tehnički manje zahtevni, 
najčešće otpočinju popunjavanjem nekog generičnog formulara i inicijalni akt se 
sasvim lako može preduzeti i bez angažovanja advokata.24

2. Uloga Narodne banke Srbije

Iako ne postoji prepreka da se sporovi iz osiguranja rešavaju angažovanjem 
licenciranog medijatora sa spiska Ministarstva pravde, Odlukom o postupku po pri-
govoru korisnika usluge osiguranja25 Narodne banke Srbije predviđen je postupak 
posredovanja pred NBS. Ako u obzir uzmemo posebnost materije osiguranja, sek-
torski pristup regulisanju ADR-a razumno je rešenje. Uostalom, osiguranje je oblast 
u kojoj su, uporednopravno gledano, prisutna najrazličitija ADR rešenja, prilagođena 
potrebama delatnosti.26 U tom smislu, sama intencija za uređivanje medijacije u 
osiguranju može se oceniti kao pozitivna.

Međutim, Odluka o prigovoru u ovom delu broji određene nedostatke, 
zbog čega je predmet raznih kritika. Pre svega, poveravanje postupka medijacije 
istom telu koje odlučuje o prigovorima korisnika usluga ocenjuje se kao problema-
tično: razmatranje prigovora može potpadati pod nadzorna ovlašćenja NBS, što s 
postupkom medijacije ne može biti slučaj.27 Postupak pred regulatornim organom 
tržišta jednostavno ne odgovara prirodi medijacije. Kao opravdanje za takvo reše-
nje, u literaturi se navodi da je ideja možda bila da NBS na taj način preuzme ulogu 
garanta za usluge koje pružaju njeni zaposleni.28 Čak i uz prihvatanje uloge NBS kao 
ovlašćene institucije za sprovođenje tog ADR metoda, u literaturi se kritikuju rešenja 
koja se odnose na sâm postupak posredovanja. Najpre, Odluka o prigovoru isključuje 

24  Marko Jovanović, „Rešavanje sporova između korisnika i pružalaca usluga prema Uredbi EU o digitalnim 
uslugama“, Pravni režim digitalnih usluga u pravu Srbije i pravu Evropske unije, (ur. Dušan Popović), Pravni 
fakultet Univerziteta u Beogradu, Beograd, 2025, 84.
25  Odluka o postupku po prigovoru korisnika usluge osiguranja – Odluka o prigovoru, Sl. glasnik, br. 87/2021. 
26  Ombudsman za osiguranje, potrošačke arbitraže, medijacija i dr...
27  Nataša Petrović Tomić, „Zaštita potrošača usluga osiguranja i informaciona paradigma – Odluka Narodne 
banke Srbije o zaštiti prava i interesa korisnika usluga osiguranja“ – Pravo i privreda, br. 7–9/2016, 572.
28  Jasna Bujuklić Mitrović, „Medijacija u oblasti osiguranja u svetlu Zakona o posredovanju u rešavanju 
sporova“, Pravo i privreda, br. 7–9/2019, 569.



3/2026|� 551

A. Marković: Medijacija u osiguranju

primenu ZPRS. Takođe, u ulozi posrednika je lice zaposleno u NBS, koje pak poseduje 
odgovarajuća znanja i veštine. Upitno je šta ta konstrukcija uopšte podrazumeva. 
Postavljanje tako neodređenog pravnog standarda ne ide u korist obezbeđivanju 
pravne sigurnosti. Dodatno je naglašeno da to lice ne mora biti upisano u registar 
posrednika Ministarstva pravde.29 Dakle, potpuno je nejasno šta tačno kvalifikuje 
određenog zaposlenog da postupa kao medijator u konkretnom postupku. Deluje 
da je ideja bila potpuno izuzimanje tog postupka od redovnog postupka medijacije 
i izdvajanje u poseban pravni režim. Šta smo time dobili? Postupak koji, oslobođen 
od primene ZPRS, zavisi od maštovitosti zaposlenih?30 Takvo stanje stvari ne uliva 
poverenje korisnicima usluga osiguranja. Poželjno bi bilo da navedeni zaposleni 
prođu makar osnovnu obuku, koja je redovan uslov za sticanje svojstva ovlašćenog 
posrednika.31 Takvo licenciranje bi moglo doprineti povećanju valjanosti usluga po-
sredovanja i smanjenju rizika od neprofesionalnog postupanja.32 Prolaskom obuke 
zaposleni u NBS stekli bi znanja o principima na kojima počiva medijacija, bez kojih 
je praktično nemoguće uspešno sprovesti ovaj delikatan postupak. Nakon toga, 
svakako bi bilo poželjno njihovo dalje usavršavanje i specijalizacija specifično za 
sporove iz oblasti osiguranja.

Postupak medijacije pred NBS sprovodi se bez naknade. Potrošači se ne bi 
lako odlučivali na posredovanje da moraju da ga plate, a da s druge strane znaju da 
im niko ne jemči konačno rešenje spora. Stoga je takvo rešenje pohvalno. Međutim, 
Odlukom o prigovoru naglašeno je da svaka strana snosi eventualne troškove koji 
su nastali u vezi s posredovanjem, bez obzira na ishod postupka.

Naposletku, pokretanje i vođenje postupka medijacije pred NBS ne utiče na 
ostvarivanje prava na sudsku zaštitu. Iako smatramo da se to podrazumeva, korisno 
je da takva odredba stoji u Odluci po prigovoru.

IV Zašto se medijacija ne koristi više?

Postavlja se pitanje zbog čega u domaćem pravnom sistemu medijacija još 
uvek nije uzela maha. Iako sa sobom nosi brojne pogodnosti, naročito za rešavanje 
sporova iz osiguranja, deluje da se i dalje ne koristi koliko za to postoji prostora. Za 
odgovor na pitanje zašto medijacija u osiguranju nije ostvarila svoj pun potencijal, 
treba razmotriti razloge koji slede.

Razlog pre svih je neinformisanost potrošača. Neobaveštenost o institutu 
medijacije uopšte i njenim osobinama verovatno je osnovni razlog zbog koga se 

29  Vidi tač. 23 Odluke o prigovoru. 
30  Nataša Petrović Tomić, „Vansudsko rešavanje sporova iz osiguranja u režimu Zakona o zaštiti potrošača 
– privilegija izuzeća ili diskriminacije osiguranja?!“ Pravo i privreda, br. 2/2022, 278.
31  Čl. 42-46 ZPRS. 
32  Ruslana Pikus, Nataliia Prykaziuk, Nataliia Kudryavska, „Prospects of Development of Insurance Medi-
ation in Ukraine“, Baltic Journal of Economic Studies, Vol. 4, No. 2/2018, 174–175.
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medijacija ne koristi više. Čini se da stavljanje akcenta na informisanje potrošača o 
mogućnosti vansudskog rešavanja sporova nije ni u fokusu zakonodavca. Recimo, 
Zakon o osiguranju33 navodi listu informacija kojima osiguravajuće društvo treba da 
snabde ugovarača osiguranja pre zaključenja ugovora o osiguranju. Međutim, na toj 
listi nema informacije o mogućnosti vansudskog rešavanja potencijalnih sporova. 
Ni Odluka o prigovoru ne predviđa obavezu predugovornog informisanja o mo-
gućnosti posredovanja pred NBS. Izričito navođenje prava na vansudsko rešavanje 
sporova bilo bi korisno za promociju ADR metoda.34 Zapravo, pravu potrošača na ADR 
korelativna je obaveza trgovca da ih upoznaju s tim pravom!35 Dakle, iako ovo pravo u 
suštini postoji, ono ostaje bez značaja ukoliko potrošači o njemu nemaju saznanja. 
Kompletiranje regulatornog okvira u tom smislu moglo bi da bude polazna tačka 
za dalje razvijanje medijacije u osiguranju. 

Drugi razlog je neadekvatnost ADR infrastrukture u domaćem pravnom 
uređenju. To naročito važi za sektor osiguranja, iako nema sumnje da je vansudsko 
rešavanje sporova kao stvoreno za ovu delatnost. Naš pravni sistem praktično ne 
poznaje ADR mehanizme za rešavanje sporova iz osiguranja. Iako postoji mogućnost 
posredovanja pred NBS, deluje da aktuelno rešenje nije dovoljno. U relevantnoj 
literaturi se već dugo ukazuje na to da bi medijaciju trebalo poveriti Udruženju 
osiguravača Srbije.36 U prilog toj ideji govori i uporednopravna analiza. 

Šta dalje? Deluje da je pre svega potrebno usredsrediti se na promociju 
medijacije i edukaciju potrošača. Popularizacija ADR metoda je conditio sine qua 
non daljeg razvoja vansudskog rešavanja sporova iz osiguranja. U ostvarivanju 
tog cilja, čitava pravnička profesija treba da uzme ulogu. Sudije bi trebalo da 
budu obučene da prepoznaju koji su predmeti medijabilni i da pravilno pouče 
stranke o prirodi i proceduri medijacije.37 Isto važi i za advokate. Za ideje o nači-
nima promovisanja medijacije ne bi bilo loše konsultovati ni uporednopravna 
rešenja. Na primer, još krajem prošlog veka, suočena s krizom u pravosudnom 
sistemu, holandska država je pružila finansijsku podršku privatnoj inicijativi za ra-
zvoj medijacije. Razvijani su posebni projekti koji podržavaju vansudsko rešavanje 
sporova, organizovane su obuke za rad medijatora, a čak su publikovani i časopisi 
o medijaciji.38 Takvi primeri treba da budu zvezda vodilja donosiocima odluka  
u organizaciji pravosuđa.

33  Zakon o osiguranju, Sl. glasnik RS, br. 139/2014 i 44/2021, vidi čl. 82.
34  N. Petrović Tomić (2022), 278.
35  Ibidem.
36  N. Petrović Tomić (2016), 571-572; N. Petrović Tomić (2010), 489.
37  Ljubica Milutinović, Milena Đorđević, „Medijacija i arbitraža“ Bilten Vrhovnog kasacionog suda, br. 
2/2016, 18–20.
38  Aleksandar Mojašević, „Efikasnost (sudske) medijacije u Srbiji u odnosu na pojedine evropske zemlje“, 
Zbornik radova Pravnog fakulteta u Nišu, br. 68/2014, 783–784.
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Ipak, ne možemo a da na ovom mestu ne konstatujemo kako je ključni nosilac 
promocije medijacije u osiguranju upravo delatnost osiguranja. Popularizacija insti-
tuta medijacije i nekonfliktnih načina rešavanja sporova morala bi biti deo poslovne 
strategije osiguravajućih društava. I to iz najmanje dva razloga. Prvo, načelo zaštite 
slabije ugovorne strane nalaže osiguravaču da nezadovoljnom korisniku usluge 
osiguranja ponudi brz i jednostavan način rešavanja spora.39 Drugo, medijacija je 
kao takva iz više razloga pogodna i za osiguravače. Smanjenje broja dugotrajnih i 
skupih parnica, uz izbegavanje negativnog publiciteta, dobitna je kombinacija za 
svako osiguravajuće društvo. Nema sumnje da se zalažemo za kompletiranje regula-
tornog okvira definisanjem obaveze obaveštavanja potrošača o ADR mehanizmima. 
Ipak, odgovorni osiguravači trebalo bi da prepoznaju značaj blagovremenog infor-
misanja potrošača, čak i onda kada takva obaveza nije izričito propisana zakonom. 
Uostalom, u savremenom svetu koji odlikuju stalne i ubrzane promene, nekad neće 
biti moguće da zakonodavac pravovremeno isprati sve potrebe tržišta. Tu postoji 
prostor za osiguravače za stvaranje dobre poslovne prakse usmeravanjem tržišta i 
kreiranjem novih pravac razvoja kada je u pitanju rešavanje sporova s korisnicima 
usluga. Upravo takav pristup poslovanju razlikuje izvrsnog pružaoca usluga od onoga 
koji se zadovoljava ispunjavanjem propisanog zakonskog minimuma.

V Zaključak

Savremeni razvoj tržišta osiguranja, masovnost zaključivanja ugovora o 
osiguranju i njegova specifičnost neminovno vode do velikog broja sporova između 
osiguravača i korisnika usluga osiguranja. Tradicionalni sudski postupak, iako i dalje 
predstavlja osnovni oblik pravne zaštite, neretko se pokazuje kao dugotrajan, skup 
i nedovoljno prilagođen specifičnostima samog instituta osiguranja. Dodatno se 
javlja i zahtev za specijalizovanim i tehničkim znanjima koja prevazilaze poznavanje 
prava i propisa, što je za sudije domaćih sudova visoko očekivanje. Stoga, sporovi iz 
osiguranja zahtevaju mehanizme rešavanja koji izlaze iz okvira formalnog i krutog 
pristupa karakterističnog za parnični postupak.

U tom smislu, mehanizmi alternativnog rešavanja sporova predstavljaju 
važan korektiv tradicionalnog sudskog postupka. Uvođenjem ADR metoda smanjuju 
se troškovi sukobljenih strana, do rešenja se dolazi brže, a istovremeno se postiže cilj 
rasterećenja sudova. U ovom radu posebno smo se osvrnuli na značaj koji kao ADR 
metod ima medijacija. Njene prednosti ogledaju se najpre u mogućnosti postizanja 
sporazumnog i obostrano prihvatljivog rešenja, pri čemu pažnja nije usmerena samo 
na pravni aspekt spora već i na interese strana, očuvanje poslovne saradnje i uspo-
stavljanje međusobnog poverenja. U medijaciji je naročito naglašena poverljivost 

39  A. Spaić, 27.
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postupka i ravnopravnost strana, što je u sporovima iz osiguranja od značaja i za 
osiguravača, s jedne strane, i za korisnika usluge osiguranja, s druge strane. Sama 
priroda tog ugovornog odnosa, koji je sam po sebi nužno odnos nejednakih pozicija 
ugovornih strana, medijaciju čini najpogodnijim rešenjem u slučaju nastanka spora.

Međutim, primetno je da praksa još uvek nije dostigla zadovoljavajući nivo 
razvijenosti medijacije u osiguranju koji postoji u mnogim uporednopravnim siste-
mima. U okviru sistema NBS, i to Odlukom o prigovoru iz 2021. godine, primenjen je 
mehanizam posredovanja za sektor osiguranja. Iako za delatnost kakva je osiguranje 
postoji potreba za sektorskim pristupom u regulisanju mehanizama ADR, određena 
rešenja sadržana u Odluci tokom godina njene primene su mete različitih kritika. 
Najznačajnija se upravo odnosi na činjenicu da bi vansudsko rešavanje sporova ipak 
trebalo poveriti Udruženju osiguravača Srbije kao strukovnom udruženju, a ne NBS 
kao nadzornom organu.

Dalji razvoj medijacije u osiguranju zahteva kontinuirano unapređenje norma-
tivnog i institucionalnog okvira, edukaciju učesnika na tržištu i promociju vansudskog 
rešavanja sporova uopšte. Najveća odgovornost je na osiguravačima kao nosiocima 
delatnosti osiguranja. Za njih bi uvođenje ADR metoda kao osnovnog principa rešavanja 
sporova trebalo da bude deo poslovne strategije i reakcija na potrebe tržišta, čak i bez 
postojanja konkretne zakonske obaveze. Potencijal ovog ADR metoda ocenjujemo kao 
izuzetan, zbog čega zaključujemo da bi šira primena medijacije nesumnjivo doprinela 
efikasnijem i ekonomičnijem rešavanju sporova iz osiguranja. 
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Abstract
In this paper, the author first examines the nature of the insurance contract 

and the reasons why it gives rise to a significant potential for litigation. The central 
hypothesis of the paper is that, in resolving insurance disputes, particularly those 
arising from consumer insurance contracts, the use of alternative dispute resolution 
metod, especially mediation, represents a more rational solution than litigation before 
courts. To substantiate this hypothesis, the author first analyzes the advantages of 
mediation over judicial proceedings, with particular emphasis on the ways in which 
these advantages are especially pronounced in insurance disputes. In order to pro-
vide a comprehensive overview of the ADR framework available under Serbian law, 
the paper also examines the Decision on Handling Complaints of the National Bank 
of Serbia, which regulates mediation proceedings conducted before the National 
Bank of Serbia. Finally, the paper considers the reasons why mediation remains 
underutilized in practice and proposes potential solutions for its wider application.

Key words: Insurance Disputes, Alternative Dispute Resolution, Mediation, 
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I. Introduction

In today’s world, the institution of insurance represents one of the key 
factors of the functioning of modern economic activity and modern life in general. 
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Exponential progress, as a natural course of developments in modern business, 
necessarily brings with it numerous new risks. In this regard, the objective of the 
insurance industry is to manage such risks in order to ensure a stable business en-
vironment and mitigate the consequences of unforeseen events. 

In addition to playing a significant role in a state’s economic system, insur-
ance also has a strong impact on the everyday lives of individuals. The primary role of 
consumer insurance lies in providing financial certainty in situations of unexpected 
events and enabling individuals to cope more easily with the consequences of ma-
terialized risks. In a broader sense, the positive effects of obtaining insurance are not 
manifested solely when an insured event occurs, but throughout the entire period 
of insurance coverage, during which it provides a sense of security.

Taking all of the above into consideration, insurance experts emphasize that 
today the question is no longer whether you have invested in an insurance product, 
but rather which types of insurance you have invested in?2

II. Insurance Contract and Its Litigation Potential

A review of the history of insurance reveals that this institution has taken 
various forms throughout the centuries: from the Code of Hammurabi, which men-
tions the insurance of merchant caravans, through loans that owners of capital issued 
to shippers before going on a journey, to the establishment of mutual associations 
among merchants and craftsmen.3 In the modern world, obtaining insurance cov-
erage is based on the conclusion of an insurance contract.

The insurance contract is defined by the Law of Contracts and Torts4, which 
provides that, under an insurance contract, an insured person shall assume the obligation 
to pay a specific amount to an insurance organization (insurer), while the organization 
shall assume the obligation, should an event take place which represents the case cov-
ered by insurance, to pay to the insured person, or to a third party, compensation, i.e. a 
stipulated amount, or to do something else. Therefore, the purpose of this contractual 
relationship is to transfer the risk of the occurrence of a particular harmful event 
from the insured to the insurer, in return for a certain fee. If we take into account the 
aforementioned fact that risk is practically all around us (and continues to increase!), 
it is definitely not wrong to regard the insurance contract as an example of a mass 
transaction and to characterize it as one of the most frequently concluded types 

2  Nataša Petrović Tomić, Arbitraža i alternativno rešavanje sporova iz osiguranja i reosiguranja, Službeni 
glasnik, Beograd, 2024, 23.
3  Volfgang R. Rorbah, „Značaj istorije osiguranja“, Tokovi osiguranja, No. 3/2018, 18–21.
4  Law of Contracts and Torts, Official Gazette of SFRY, Nos. 29/78, 39/85, 45/89 - decision of the CCY and 
57/89, Official Gazette of FRY, No. 31/93, Official Gazette of SM, No. 1/2003 - Constitutional Charter, and 
Official Gazette of RS, No. 18/2020. Article 897.
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of contract.5 As the need for protection against and risk management increasingly 
becomes a necessity, the insurance contract has become one of the most widely 
represented contractual relationships in modern legal transactions. Generally, given 
that risk is inevitable, the large number of insurance contracts concluded may be 
regarded as a positive outcome. However, with a large number of concluded contracts, 
the number of potential conflicts also increases. In the context of mass transactions, 
such a scenario is inevitable. It may therefore be concluded that the frequency of 
insurance contracts represents challenge number one when considering the reasons 
for the large number of disputes arising from insurance contracts.

Nevertheless, if we were to regard the large number of insurance contracts 
concluded as the sole reason for the high number of disputes, such a simplified 
approach to the problem would not be justified. The essence of the problem lies in 
the specific legal nature of the insurance contract and its essential characteristics.

In conversations with experts from the insurance industry, one can often 
hear the observation that, when selling insurance, they are selling a promise.6 In fact, 
the insured pays the insurer now, trusting that the insurer will assist them if such 
assistance is ever needed. This is how practitioners would describe the aleatory nature 
of the insurance contract. In legal theory, aleatory contracts are most commonly de-
fined as contracts whose performance depends on an uncertain event, whereby the 
parties accept the possibility of receiving no consideration at all, or a consideration 
disproportionate to what they themselves have provided. The insurance contract is 
a typical example of an aleatory contract. In essence, the insurance contract remains 
uncertain until the very end, both for the insured and for the insurer. It is therefore 
justified to state that the entire insurance industry is founded on the mutual trust 
of the contracting parties. The downside of this characteristic of insurance is that a 
breach of trust creates fertile ground for conflicts and potential disputes.

As another aspect of this trust, another characteristic of the insurance con-
tract comes into play – the insurance contract is an adhesion contract. This method of 
concluding contracts undoubtedly has its advantages. Contracts can be concluded 
quickly, and efficiency in the process reduces the insurer’s costs, thereby also affect-
ing the final price that consumer pays.7 Nevertheless, the disadvantages are equally 
apparent. First, the insurer is often dealing with a person who lacks sufficient knowl-
edge and expertise, which immediately undermines the equality of the contracting 

5  Miloš Milanović, „Specifičnosti sudskih sporova iz osiguranja – Zašto je neophodno razviti strategiju 
smanjenja parničenja?“, Novi proizvodi osiguranja, tehnološke inovacije i zaštita korisnika u osiguranju, (ed. 
Nataša Petrović Tomić), Pravni fakultet Univerziteta u Beogradu, Beograd, 2025, 339–340.
6  Note taken by the author based on lectures delivered as part of the continuing education program 
Novi proizvodi osiguranja, tehnološke inovacije i zaštita korisnika u osiguranju, held during the 2025/26 
academic year.
7  Tamara Radojčić, „Uticaj informacione paradigme na ugovorno pravo osiguranja“, Pravo i privreda, No. 
7-9/2018, 374.



3/2026|� 559

A. Marković: Meditation in Insurance

parties. Second, pre-drafted contracts are particularly susceptible to the inclusion of 
unfair terms that may be harmful for consumers. This is one of the consequences of 
the imbalance of power and information between the contracting parties.

Furthermore, it should not be overlooked that insurance is not merely a legal 
category. It is essential to bear in mind the multidisciplinary nature of this complex 
institution, including its technical and economic aspects, which make it difficult 
for the average consumer to understand.8 Consequently, it cannot be disregarded 
that the cause of a dispute is often not legal in nature, but rather a consequence 
of a misunderstanding between the insurer and the insurance service consumer.9

III. Mediation as a Method of Resolving Insurance Disputes

Traditionally, participants in legal transactions resolve their disputes before 
state courts. As a rule, parties regard state courts as a cornerstone of legal certainty 
and court proceedings as the only way to lawfully enforce their rights. Conse-
quently, in Serbia, the court is still the most used mechanism for the protection 
of rights when it comes to insurance disputes. However, the specific nature of the 
insurance business, with the insurance contract at its core, raises the question of 
whether judicial dispute resolution is the best option, both from the perspective of 
insurance service consumers and from that of insurers? When you add to that the 
dilemma of whether the average civil court judge has the necessary technical and 
economic knowledge, as well as the fact that litigation before courts usually lasts 
a long time and consumes a lot of money and energy, it seems that some form of 
alternative dispute resolution in the insurance industry would be a far better and 
more economically rational solution. In this regard, the question arises: Is medi-
ation a potentially optimal method for resolving disputes arising from consumer  
insurance contracts? 

Mediation is an ADR10 method whose main purpose is to reconcile the parties 
in conflict and find a solution acceptable to both parties, peacefully and out of court, 
with the assistance of a neutral third party. A successful outcome of mediation is a 
settlement reached as a result of mutual concessions and consideration of the specific 
interests of both parties. In this sense, an agreement reached through mediation 
may have a broader effect than a court judgment, as mediation aims to resolve the 
conflict in an integrative manner and, in the best case, all existing disputes between 
the parties may be resolved at the same time.11

  8  Nataša Petrović Tomić, Osnovi prava osiguranja, Pravni fakultet Univerziteta u Beogradu, Beograd, 2014, 21.
  9  Aneta Spaić, „Medijacija u osiguranju“, Pravo i privreda, No. 10-12/2012, 27.
10  Alternative Dispute Resolution.
11  Jelena Belović, „Medijacija u pravnom sistemu Srbije“, Pravo i privreda, No. 1-4/2009, 472.
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There is one question: Are insurance disputes suitable for mediation? The 
Law of Mediation in Resolving Disputes12 defines the scope of mediation by providing 
that mediation applies to disputes in which the parties are free to dispose of their claims, 
unless another law provides for the exclusive jurisdiction of a court or other authority. The 
Law further exempli causa lists the types of disputes in which mediation is particularly 
suitable, including consumer disputes. It appears that disputes between insurance 
service consumers and insurers are examples of disputes in which the parties are free 
to dispose of their claims and in which the court does not have exclusive jurisdiction. 
In addition, disputes in which one of the parties is a commercial entity are described 
in the literature as generally lacking a personal and emotional dimension13 which 
suggests that the parties may approach mediation with a willingness to negotiate 
and, at best, reach a mutually acceptable agreement.

At this point, it is important to note that mediation does not exclude court 
proceedings as a method of dispute resolution. If the process before a mediator 
ends unsuccessfully, the parties in conflict can always bring the dispute before a 
judge. Thus, mediation merely expands the set of dispute resolution mechanisms 
without affecting the existing forms of legal protection.14 In fact, the existing system 
of dispute resolution through mediation suggests that the state offers a better range 
of legal protection, which can be highly beneficial from the state’s perspective.15

1. Advantages of Mediation in Insurance Disputes

The general advantages of mediation are numerous and diverse, but some 
of them are particularly significant in insurance disputes.

Mediation is a procedurally flexible process which, although it operates 
in accordance with the general principles established by law, allows the parties 
to adapt the process to their needs to the greatest extent possible. In addition to 
procedural flexibility it is not wrong to say that flexibility also exists in the material 
sense. For example, let us assume that an insurer brings a claim against the party 
responsible for the damage, asserting a recourse claim. The defendant knows that 
the insurer’s claim is fully justified, but nevertheless enters into litigation hoping that 
the proceedings will last as long as possible, since immediate fulfillment of the claim 
would have a very negative impact on their financial situation. In court proceedings, 
these circumstances have no bearing on the decision, while the motives, needs, and 
interests of the parties remain outside the established facts of the case. In mediation,  

12  Law on Mediation in Resolving Disputes, Official Gazette of RS, No. 55/2014.
13  Srđan Šimac, „Mirenje – aletnativni način rješavanja sporova“, Zbornik Pravnog fakulteta Sveučilišta u 
Rijeci, Vol. 27, No. 1/1991, 622.
14  J. Belović, 470.
15  Nataša Petrović Tomić, Medijacija u osiguranju“, Zbornik Pravnog fakulteta Sveučilišta u Rijeci, No. 1/2010, 477.
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a skilled mediator will encourage the parties to open up to one another, listen 
to each other, and understand each other. Thus, in such a situation, for example, 
the insurer may allow the claim to be settled in several installments.16 A fair and 
interest-oriented settlement is one of the key reasons for opting for mediation as a 
method of dispute resolution.17

The literature identifies the confidentiality of the mediation process as its 
greatest comparative advantage.18 From the insurer’s perspective, the importance of 
the principle of confidentiality can be considered on two levels.19 First, an insurance 
company has no interest in the public becoming aware of the large number of dis-
putes it is involved in, or of a significant dispute that could damage its reputation. In 
addition to almost certainly losing the client with whom it is engaged in a lengthy 
court dispute, negative publicity may also hinder the acquisition of potential new 
clients. Second, and perhaps more importantly, the negative publicity surrounding 
one insurer may have an adverse effect on the insurance industry as a whole. On 
the other hand, the protection of information may also be important for insurance 
costumers. For example, publicly disclosing information about the concealment of 
circumstances relevant to risk assessment may have a negative impact on the pol-
icyholder’s reputation and could potentially lead other insurers to refuse to enter 
into an insurance contract with them in the future, particularly where the insured 
is a company.20

Another particular advantage of mediation is the possibility of choosing 
the mediator. The mediator’s professional and specialized knowledge is particularly 
important in insurance disputes. It is entirely conceivable that insurance disputes 
may involve questions requiring different types of expertise. In such more com-
plex disputes, comediators, who are experts in different fields, are increasingly 
involved, sharing roles and complementing each other.21 However, this is generally 
reserved for higher-value disputes, particularly in commercial insurance, while 
the engagement of comediators would not be economically justified in consumer  
disputes.22

Finally, cost savings are another reason why participants in the insurance 
market are increasingly opting for mediation to resolve disputes. Although the 

16  The given example is the author’s note from the lecture on 7 March 2026, at which Nenad Grujić spo-
ke as part of the continuing education program Novi proizvodi osiguranja, tehnološke inovacije i zaštita 
korisnika u osiguranju. 
17  J. Belović, 479.
18  N. Petrović Tomić (2010), 478-479.
19  Similarly, see: N. Petrović Tomić (2024), 74.
20  N. Petrović Tomić (2010), 479.
21  Robert H. Jerry, „Vade Mecum: Mediators and Disputes Involving Insurance“, Journal of Dispute Reso-
lution, No. 1/2019, 64.
22  Ibidem.
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cost of pursuing a particular court dispute is, by its nature, more burdensome for 
the consumer, it should not be forgotten that insurers nevertheless face a larger 
number of such disputes. Practitioners point out that insurance disputes may af-
fect the financial stability of an insurance company, primarily due to the need to 
maintain long-term reserves arising from court proceedings, particularly because 
of the difficulty of accurately determining the amount of the required reserve.23 That 
locking-up of funds could reduce the insurer’s financial flexibility and limit potential 
investments and operational activities. On the other hand, when a dispute arises 
with a service provider, it is essential for the consumer that resolving the dispute 
does not expose them to additional costs. Namely, when a dispute arises, the insured 
has most likely already suffered an adverse event, which may have already caused 
certain expenses and losses. In such a situation, the costs of a lawyer and court fees 
can represent a significant burden for the average consumer. In this regard, medi-
ation is considerably more affordable. This is particularly the case when mediation 
is provided to them free of charge. A review of comparative legislation shows that 
there are ways to introduce ADR methods in the insurance industry that consumers 
can access without paying any fees. Essentially, the idea is to establish out-of-court 
dispute resolution bodies within professional associations of insurers. The work of 
these bodies would be financed by the members of the associations, the insurance 
companies themselves. In this way, assuming that the insurance service consumer 
has not engaged a lawyer and has no particular logistical costs related to attending 
the mediation session, the procedure would be completely free of charge for them. 
Apart from the financial aspect, the literature points out that the ease of consumer 
participation in an out-of-court dispute resolution system should also be considered 
from another perspective. ADR mechanisms are technically less demanding, usually 
starting with the completion of a standard form, and the initial step can easily be 
taken without engaging a lawyer.24

2. The Role of the National Bank of Serbia

Although there is no obstacle to resolving insurance disputes by engaging 
a licensed mediator from the list maintained by the Ministry of Justice, the Decision 
on Handling Complaints of Insurance Service Consumers25 of the National Bank 
of Serbia provides for a mediation procedure before the NBS. Given the specific  

23  M. Milanović, 479.
24  Marko Jovanović, „ Rešavanje sporova između korisnika i pružalaca usluga prema Uredbi EU o digitalnim 
uslugama“, Pravni režim digitalnih usluga u pravu Srbije i pravu Evropske unije, (ed. Dušan Popović), Pravni 
fakultet Univerziteta u Beogradu, Beograd, 2025, 84.
25  Decision on Handling Complaints of Insurance Service Consumers – the Decision, Official Gazette of 
RS, No. 87/2021.
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nature of insurance matters, a sector-specific approach to the regulation of ADR is a 
reasonable solution. After all, insurance is an area in which, from a comparative law 
perspective, a wide variety of ADR solutions can be found, adapted to the needs of 
the industry.26 In this regard, the very intention to regulate mediation in insurance 
can be viewed positively. 

However, the Decision has certain shortcomings in this respect, which is 
why it has been subject to various criticisms. First of all, entrusting the mediation 
process to the same body that decides on complaints from insurance service con-
sumers is considered problematic: the examination of complaints may fall within 
the supervisory powers of the NBS, which cannot be the case with mediation.27 
The procedure before a market regulator is simply not compatible with the nature 
of mediation. In seeking to justify such a solution, the literature suggests that the 
idea may have been for the NBS to assume the role of a guarantor for the services 
provided by its employees.28 Even if the role of the NBS as an authorized institution 
for the implementation of this ADR method is accepted, solutions related to the 
mediation procedure itself are criticized in the literature. The Decision excludes the 
application of the Law of Mediation in Resolving Disputes. In addition, the mediator 
is an NBS employee possessing adequate expertise and skills. It is questionable what 
this provision actually entails? Establishing such an undefined legal standard does 
not contribute to legal certainty. It is further emphasized that this person does not 
have to be registered in the Ministry of Justice’s Register of Mediators.29 Thus, it is 
entirely unclear what exactly qualifies a particular employee to act as a mediator 
in a given proceeding. It appears that the intention was to completely exclude this 
procedure from the regular mediation process and place it under a separate legal 
regime. What has this achieved? A procedure which, exempt from the application 
of the Law, is left to the creativity of NBS employees?30 This situation does not in-
spire confidence among insurance service consumers. It would be desirable for the 
employees in question to undergo at least introductory training, which is a regular 
requirement for obtaining the status of an authorized mediator.31 Such licensing 
could contribute to improving the quality of mediation services and reducing the 
risk of unprofessional conduct.32 By completing the training, NBS employees would 

26  Insurance Ombudsman, Consumer Arbitration, Mediation…
27  Nataša Petrović Tomić, „Zaštita potrošača usluga osiguranja i informaciona paradigma – Odluka Narodne 
banke Srbije o zaštiti prava i interesa korisnika usluga osiguranja –„ Pravo i privreda, No. 7-9/2016, 572.
28  Jasna Bujuklić Mitrović, „Medijacija u oblasti osiguranja u svetlu Zakona o posredovanju u rešavanju 
sporova“, Pravo i privreda, No. 7-9/2019, 569.
29  See Article 23 of the Decision. 
30  Nataša Petrović Tomić, „Vansudsko rešavanje sprova iz osiguranja u režimu Zakona o zaštiti potrošača 
– privilegija izuzeća ili diskriminacije osiguranja?!“, Pravo i privreda, No. 2/2022, 278.
31  See Articles 42/46 of the Law of Mediation in Resolving Disputes. 
32  Ruslana Pikus, Nataliia Prykaziuk, Nataliia Kudryavska, „Prospects of Development of Insurance Medi-
ation in Ukraine“, Baltic Journal of Economic Studies, Vo. 4, No. 2/2018, 174–175.
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acquire knowledge of the principles on which mediation is based, without which it 
is practically impossible to successfully conduct this delicate process. After that, it 
would certainly be useful for them to continue their training and specialize specif-
ically in insurance disputes.

The mediation process before the NBS is conducted free of charge. Consum-
ers would be unlikely to opt for mediation if they had to pay for it, while at the same 
time knowing that no one guarantees a final resolution of the dispute. Therefore, 
this is a good solution. However, the Decision emphasizes that each party bears any 
costs incurred in connection with the mediation, regardless of the outcome of the  
process. 

Finally, initiating and conducting mediation proceedings before the NBS 
does not prevent the parties from bringing the dispute before a court. Although 
we consider this to be self-evident, it is useful that such a provision is included in 
the Decision.

IV. Why Is Mediation Still Underused in Insurance Disputes?

The question arises: Why mediation has still not gained wider acceptance 
in the domestic legal system? Although it offers numerous advantages, particularly 
in resolving insurance disputes, it appears that it is still not used to the extent pos-
sible. To answer the question of why mediation in insurance has not reached its full 
potential, the following reasons should be considered.

The primary reason is the lack of consumer awareness. The lack of infor-
mation about the mediation process itself and its characteristics is probably the 
main reason why mediation is not used more widely. It appears that informing 
consumers about the possibility of out-of-court dispute resolution is not even a 
focus of the legislator. For example, the Law on Insurance33 lists the information that 
an insurance company must provide to the insured before concluding an insurance 
contract. However, this list does not include information about the possibility of out-
of-court resolution of potential disputes. Nor does the Decision provide for a duty to 
provide pre-contractual information about the possibility of mediation before the 
NBS. Explicitly stating the right to out-of-court dispute resolution would be useful 
for promoting ADR methods.34 In fact, the consumer’s right to ADR is matched by the 
commercial entity’s obligation to inform consumers of that right.35 Therefore, although 
this right essentially exists, it remains meaningless if consumers are not aware of it. 
Completing the regulatory framework in this respect could be a starting point for 
further development of mediation in insurance.

33  Law on Insurance, Official Gazette of RS, No. 139/2014 i 44/2021, Article 82.
34  N. Petrović Tomić (2022), 278.
35  Ibidem.
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The second reason is the inadequacy of the ADR infrastructure within the 
domestic legal framework. This is especially relevant in the insurance sector, although 
there is no doubt that out-of-court dispute resolution is well suited to this industry. 
Our legal system practically has no ADR mechanisms for resolving insurance disputes. 
Although mediation before the NBS is possible, the current solution does not appear 
to be sufficient. The relevant literature has long suggested that mediation should 
be entrusted to the Association of Serbian Insurers.36 Comparative legal analysis 
also supports this idea.

And what should be done next? It seems that the primary focus should be 
on promoting mediation and educating consumers. The promotion of ADR methods 
is a conditio sine qua non for the further development of out-of-court resolution of 
insurance disputes. In achieving this goal, the entire legal profession should play 
a role. Judges should be trained to identify which cases are suitable for mediation 
and to properly inform the parties about the nature and procedure of mediation.37 
The same applies to lawyers. Comparative legal solutions may also be useful when 
considering ways to promote mediation. For example, as early as the end of the last 
century, faced with a crisis in its judicial system, the Netherlands provided financial 
support for a private initiative aimed at developing mediation. The initiative devel-
oped special projects to support out-of-court dispute resolution, organized training 
for mediators, and even published journals on mediation.38 Such examples should 
serve as a guiding principle for decision-makers in organizing the court system.

Nevertheless, it should be noted that the insurance industry itself must be 
the main driver of promoting mediation in insurance. The promotion of mediation 
and non-confrontational methods of dispute resolution should be part of the busi-
ness strategy of insurance companies. This is justified for at least two reasons. First, 
the principle of protecting the weaker contracting party requires the insurer to offer 
a dissatisfied consumer a quick and simple way of resolving the dispute.39 Second, 
mediation is also suitable for insurers for several reasons. Reducing the number of 
lengthy and costly court proceedings while avoiding negative publicity is a winning 
combination for any insurance company. There is no doubt that we support complet-
ing the regulatory framework by defining an obligation to inform consumers about 
ADR mechanisms. However, responsible insurers should recognize the importance 
of informing consumers in advance, even when such an obligation is not expressly 
prescribed by law. After all, in the modern world, characterized by constant and rapid 

36  N. Petrović Tomić (2016), 571–572; N. Petrović Tomić (2010), 489.
37  Ljubica Milutinović, Milena Đorđević, „Medijacija i arbitraža“ Bilten Vrhovnog kasacionog suda, No. 
2/2016, 18–20.
38  Aleksandar Mojašević, „Efikasnost (sudske) medijacije u Srbiji u odnosu na pojedine evropske zemlje“, 
Zbornik radova Pravnog fakulteta u Nišu, No. 68/2014, 783–784.
39  A. Spaić, 27.
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change, the legislator will not always be able to keep up with all market needs in a 
timely manner. This creates an opportunity for insurers to develop good business 
practices by shaping the market and creating new trends in resolving disputes with 
consumers. This approach to business is precisely what distinguishes an excellent 
service provider from one that is satisfied with merely meeting the legal minimum.

V. Conclusion

The modern development of the insurance market, the large number of 
insurance contracts concluded, and the specific nature of insurance inevitably lead 
to a large number of disputes between insurers and insurance service consumers. 
Traditional court proceedings, although they still represent the main form of legal 
protection, often prove to be lengthy, costly, and insufficiently adapted to the specific 
nature of insurance itself. In addition, there is a need for specialized and technical 
knowledge that goes beyond knowledge of law and regulations, which is a high 
expectation for judges of domestic courts. Therefore, insurance disputes require 
resolution mechanisms that go beyond the formal and rigid approach characteristic 
of court proceedings. 

In this regard, alternative dispute resolution mechanisms represent an 
important complement to traditional court proceedings. The introduction of ADR 
methods reduces the costs for the parties in conflict, allows disputes to be resolved 
more quickly, and at the same time helps to reduce the burden on the courts. In 
this paper, we have focused in particular on the importance of mediation as an 
ADR method. Its advantages are primarily reflected in the possibility of reaching 
an amicable and mutually acceptable solution, where attention is focused not 
only on the legal aspects of the dispute, but also on the interests of the parties, the 
preservation of business relations, and the establishment of mutual trust. Mediation 
places particular emphasis on the confidentiality of the process and the equality of 
the parties, which is important in insurance disputes both for the insurer, on the 
one hand, and for the insurance service consumers, on the other. The very nature 
of this contractual relationship, which is by its nature necessarily characterized by 
unequal positions of the contracting parties, makes mediation the most suitable 
solution when a dispute arises.

However, it is clear that practice has still not reached a satisfactory level 
of development of mediation in insurance compared to that found in many com-
parative legal systems. Within the system of National Bank of Serbia, the Decision 
on Handling Complaints of Insurance Service Consumers introduced a mediation 
mechanism for the insurance sector. Although the insurance industry requires a 
sector-specific approach to the regulation of ADR mechanisms, certain solutions 
contained in the Decision have been subject to various criticisms during the years 
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of its application. The most significant criticism concerns the fact that out-of-court 
dispute resolution should nevertheless be entrusted to the Association of Serbian 
Insurers, as a professional association, rather than to the National Bank of Serbia as 
a supervisory authority.

The further development of mediation in insurance requires continuous 
improvement of the normative and institutional framework, education of market 
participants, and promotion of out-of-court dispute resolution in general. The 
greatest responsibility lies with insurers as the main actors in the insurance industry. 
For them, introducing ADR methods as a primary approach to dispute resolution 
should be part of their business strategy and a response to market needs, even in 
the absence of a specific legal obligation. We consider the potential of this ADR 
method to be exceptional and therefore conclude that wider use of mediation 
would undoubtedly contribute to more efficient and cost-effective resolution  
of insurance disputes.
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OSIGURANJE OD ODGOVORNOSTI DIREKTORA  
I ČLANOVA UPRAVE I MORALNI HAZARD

INFORMATIVNI PRILOG

Apstrakt 
Nesporno je da su direktori i članovi uprave danas izloženi znatnom riziku 

od odgovornosti prilikom obavljanja funkcije, često nezavisno od valjanosti donetih 
poslovnih odluka. Osiguranje od odgovornosti direktora i članova uprave (engl. Di-
rectors and Officers Liability Insurance – D&O) osmišljeno je radi zaštite direktora od 
odgovornosti koja proizlazi iz radnji preduzetih u vršenju funkcija. Iako je osnovna 
svrha te vrste osiguranja zaštita direktora, primena u praksi može dovesti do pojave 
moralnog hazarda. Predmet ovog rada jeste ispitivanje odnosa između osiguranja 
od odgovornosti direktora i članova uprave i moralnog hazarda, te analiza u kojoj 
meri ovo osiguranje umanjuje preventivnu funkciju odgovornosti.

Ključne reči: D&O osiguranje, direktori i članovi uprave, moralni hazard, 
osiguranje od odgovornosti. 
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Rad prihvaćen: 1.8.2026. 
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I Uvod

Opravdano je reći da je rizik od odgovornosti u dvadeset prvom veku veći 
nego ikad pre,2 tako da se pogrešni akti direktora više ne tolerišu, čak ni ako su re-
zultati loše poslovne procene, a ne kršenja dužnosti.3 

Osiguranje od odgovornosti počinje intenzivnije da se razvija krajem 
dvadesetog veka s pojavom ogromnih rizika od odgovornosti.4 Njegovi počeci ve-
zuju se za period nakon „crnog petka“ i ekonomske krize,5 dok se savremeni oblici 
ovog osiguranja razvijaju sredinom prošlog veka, kada je engleski „Lloyd’s“ uveo 
mogućnost pokrića za korporativne direktore i članove uprave.6 Ta vrsta osiguranja 
dostiže vrhunac u rasprostranjenosti s povećanjem broja tužbi protiv direktora i 
članova uprave, te je danas ono u poslovnom svetu postalo gotovo obavezno.7 
Osiguranje od odgovornosti ostvaruje dvojnu funkciju: štiti imovinsku stabilnost 
osiguranika, ali istovremeno ima i značajnu socijalnu funkciju,8 jer povećava ve-
rovatnoću da će oštećeno lice biti obeštećeno, čak i u slučajevima insolventnosti  
štetnika.9 

Iako pruža brojne prednosti, njegovo postojanje može dovesti do smanjenja 
podsticaja za pažljivo postupanje, stvarajući rizik od moralnog hazarda. Stoga je cilj 
ovog rada da analizira značaj osiguranja od odgovornosti direktora i članova uprave, 
njegove prednosti i ograničenja u kontekstu moralnog hazarda.

II Odgovornost direktora i članova uprave

1. Odgovornost prema društvu

Odgovornost direktora i članova uprave prema društvu naziva se i interna 
odgovornost, a nju prouzrokuje član uprave: a) kršenjem odredaba Zakona o pri-
vrednim društvima, b) povredom odredaba statuta, i v) povredom odredaba odluke 

2  Paul Wollny Die Directors’ and Officers’ Liability Insurance in den Vereinigten Staaten von Amerika (D&0-Ver-
sicherung), Vorbild für eine Aufsichtsratshaftpflichtversicherung in Deutschland?, Frankurt am Main, 1993, 
148; prema Nataša Petrović Tomić, Osiguranje od odgovornosti direktora i članova upravnog odbora akci-
onarskog društva, Beograd, 2011, 105.
3  Stefan Martin Shmitt, Organhaftung und D&O-Versicherung: zu haftungs- und deckungsrechtlichen Pro-
blemen der Managementhaftung, München, 2007, 95; prema N. Petrović Tomić (2011), 105.
4  Gunnar Franck, „Injured Parties and Personal Liability Insurance: Legal Protection In European Private 
International Law“, Zbornik radova Pravnog fakulteta u Nišu, 2015, 942.
5  N. Petrović Tomić (2011), 97.
6  Tom Baker, Sean Griffith, Ensuring Corporate Misconduct, Chicago and London, 2011, 42. 
7  Fay Hansen, „D&O Goes Global“, Business Finance, 2006, 1; u N. Petrović Tomić (2011), 98.
8  Mirko Vasiljević, Trgovinsko pravo, Beograd, 2018, 189–190.
9  Nataša Petrović Tomić, Osnovi prava osiguranja, Beograd, 2023, 216–218.
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skupštine društva.10 U pitanju su slučajevi kada je samom društvu naneta šteta od 
strane njegovih organa.11 Tada se ustanovljava lična odgovornost direktora za propust 
u vršenju ili u vezi sa vršenjem funkcije.12 

Kršenje odredaba zakona podrazumeva kršenje brojnih dužnosti koje direk-
tori i članovi uprave imaju prema privrednom društvu. Reč je o dužnostima kojima 
se nastoji postići njihova lojalnost društvu.13 To su dužnost pažnje, prijavljivanja po-
slova i radnji u kojima postoji lični interes, izbegavanja sukoba interesa, poštovanja 
zabrane konkurencije, i čuvanja poslovne tajne.14

2. Odgovornost prema trećim licima

Direktor, kao zastupnik društva, istupa u pravnom prometu u ime i za račun 
društva i zaključuje pravne poslove s trećim licima.15 Šteta koju pri tome prouzrokuje 
trećim licima, po pravilu, pripisuje se društvu.16 Ipak, naš zakon predviđa i institut 
individualne tužbe,17 kao izraz prihvatanja neposredne odgovornosti subjekta po-
sebnih dužnosti prema članovima društva.

U državama koje poznaju osiguranje od odgovornosti direktora i članova 
uprave koje je nastalo pod uticajem anglosaksonskog prava, interna odgovornost se 
redovno ne pokriva osiguranjem, što se može kritikovati,18 dok je osiguranje ekster-
ne odgovornosti opšteprihvaćeno. U praksi se to ograničenje sprovodi putem tzv. 
Insured v. Insured exclusion (IVI), koja je standardna (boilerplate) klauzula u polisama. 
Njome se isključuje pokriće za zahteve koje jedan osiguranik podnosi protiv drugog 
osiguranika,19 s ciljem sprečavanja koluzivnih sporova i pretvaranja osiguranja od 
odgovornosti u osiguranje od poslovnih gubitaka.20 

Naime, relativno je manji broj slučajeva eksterne odgovornosti u poređenju 
s brojem slučajeva interne odgovornosti, budući da treća lica, po pravilu, ostvaruju 

10  Zakon o privrednim društvima – ZOPD, Službeni glasnik Republike Srbije, br. 36/2011, 99/2011, 83/2014 
– dr. zakon, 5/2015, 44/2018, 95/2018, 91/2019, 109/2021 i 19/2025, čl. 415, st. 1; Mirko Vasiljević, Tatjana 
Jevremović Petrović, Jelena Lepetić, Kompanijsko pravo, Beograd, 2023, 645.
11  Nataša Petrović Tomić, „Odgovornost direktora za štetu po zakonu o privrednim društvima“, Pravo i 
privreda, br. 4-6/2014, 134.
12  Ibid., 131.
13  Nebojša Jovanović, Vuk Radović, Mirjana Radović, Kompanijsko pravo, Beograd, 2020, 169.
14  ZOPD, čl. 63, 65, 69, 72, 75.
15  ZOPD, čl. 31.
16  Zakon o obligacionim odnosima – ZOO, Službeni list SFRJ, br. 29/78, 39/85, 45/89 – odluka USJ i 57/89, 
Sl. list SRJ, br. 31/93, Sl. list SCG, br. 1/2003 – Ustavna povelja i Službeni glasnik Republike Srbije, br. 18/2020, 
čl. 170, st. 1.
17  ZOPD, čl. 78. 
18  Vid. N. Petrović Tomić (2014), 134–135.
19  Lawrence J. Trautman, Kara Altenbaumer-Price, „D&O Insurance: A Primer“, American University Business 
Law Review, Vol. 1, No. 2/2012, 354–355.
20  Biltmore Associates, LLC v Twin City Fire Insurance Co 572 F.3d 668 (9th Cir 2009).
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svoje zahteve neposredno prema društvu kao pretpostavljeno solventnijem subjek-
tu, dok se odgovornost članova uprave najčešće aktivira u odnosu između samog 
društva i njegovih organa. 

III Osiguranje od odgovornosti direktora i članova uprave

1. Pojam

Osiguranje od odgovornosti direktora i članova uprave ugovorni je odnos 
iz koga za osiguravača nastaje obaveza naknade štete trećem licu, a osiguranik se 
obavezuje da mu zauzvrat plati odgovarajuću premiju osiguranja. Šteta mora biti 
posledica građanskopravne odgovornosti osiguranika nastale u vršenju njegove 
funkcije direktora ili člana uprave.21 

Reč je o institutu koji se u savremenom pravu i poslovnoj praksi označava 
kao Directors and Officers Liability Insurance (D&O osiguranje). 

2. Vrste osiguranja od odgovornosti

U praksi se pod osiguranjem od odgovornosti direktora i članova uprave 
podrazumevaju tri osnovna tipa pokrića. 

Prvo, pokriće tipa A (engl. „Side A Coverage“) pokriva sve troškove koje su 
direktori i članovi uprave dužni da naknade a za koje ne mogu dobiti obeštećenje 
od društva.22 To pokriće dolazi u obzir ukoliko društvo ne može ili neće da isplati 
naknadu štete umesto direktora,23 i primenjuje se na osnovu tzv. first-dollar principa, 
to jest bez učešća osiguranika u šteti.24 Drugo, pokriće tipa B (engl. „Side B Coverage; 
indemnity coverage“) omogućava društvu da od osiguravača regresira troškove koje 
je isplatilo umesto direktora i članova uprave za štete nanete u vršenju funkcija.25 
Ovde je reč o osiguranju indirektne odgovornosti društva, tačnije odgovornosti 
nastale kao posledica pokrića direktne odgovornosti članova njegove uprave.26 

21  Nataša Petrović Tomić, Osiguranje od odgovornosti direktora i članova upravnog odbora akcionarskog 
društva, Beograd, 2011, 83. 
22  Kay Schelauske, „D&O Versicherung, Airbag für jeden Firmenchef“, Steuern & Finanzen, Heft 2/2008, 
36; prema Nataša Petrović Tomić, „Osiguranje od odgovornosti direktora i članova uprave kompanija“, 
Anali, br. 2/2008, 181.
23  Robert Anderson, „Considering D&O Insurance“, 2006, dostupno na adresi: 
https://www.entrepreneurship.org/articles/2006/05/considering-dandampampampo-insurance, 17. 3. 
2026.; u N. Petrović Tomić (2011), 86.
24  Priya Cherian Huskins, „D&O Liability Insurance: An Overview”, The Initial Public Offering: A Guidebook 
for Executives and Boards of Directors, No. 3/2016, 2.
25  Gary Mogel, „A-Side D&O is „Sleep’ Cover“, NU, No. 12/2003, 14; u N. Petrović Tomić (2011), 87.
26  N. Petrović Tomić (2011), 87.
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Zajedno posmatrano, pokriće tipa A i B raspodeljuju rizik gubitaka tako što društvo 
najpre obeštećuje direktore i članove uprave za nastalu odgovornosti, nakon čega 
osiguravač nadoknađuje te troškove na osnovu pokrića tipa B. U situacijama u kojima 
društvo nije pravno ili faktički u mogućnosti da naknadi štetu (naročito kod deriva-
tivnih tužbi i pri insolventnosti), obaveza isplate direktno se prenosi na osiguravača 
putem pokrića tipa A, pri čemu u većini slučajeva teret odgovornosti inicijalno pada 
na društvo.27 Treće, pokriće tipa C (engl. „Side C Coverage; entity coverage“) odnosi 
se na zaštitu samog privrednog društva kada se ono nađe u ulozi tuženog u vezi sa 
akcijama i drugim hartijama od vrednosti (engl. securities claims).28 To pokriće razvilo 
se poslednje, radi prevazilaženja praznine u zaštiti društva, budući da omogućava 
neposredno osiguranje društva od direktnih zahteva.29

Jedino se pokriće tipa A može smatrati osiguranjem od odgovornosti 
direktora i članova uprave u užem, striktnom smislu, budući da je neposredno 
usmereno na zaštitu direktora i članova uprave. Nasuprot tome, pokriće tipa B 
obuhvata osiguranje u širem značenju, dok pokriće tipa C ima isključivo funkciju 
zaštite samog društva. Iz navedenih razloga, analiza u ovom radu biće ograničena 
na osiguranje od odgovornosti direktora i članova uprave u užem smislu, dakle na  
pokriće tipa A.

Ipak, u savremenoj poslovnoj praksi ta tri vida pokrića ne egzistiraju izolova-
no već se najčešće ugovaraju kumulativno (tzv. ABC coverage),30 čime se uspostavlja 
sveobuhvatan sistem osiguravajuće zaštite koji obuhvata kako nosioce upravljačkih 
funkcija tako i samo privredno društvo.31 

3. Značaj

Značaj osiguranja od odgovornosti direktora i članova uprave proizlazi 
iz sve izraženijeg širenja standarda njihove odgovornosti i povećanog broja tužbi 
protiv njih. Ističe se da savremeni period karakterišu stroži kriterijumi njihovog 
postupanja i izraženo nepoverenje, pri čemu potencijalna lična odgovornost može 
dostići izuzetno visoke iznose.32 U takvim okolnostima, D&O osiguranje predstavlja 

27  T. Baker, S. J. Griffith (2011), 46–48.
28  Tom Baker, Sean J Grifftith, „Predicting Corporate Governance Risk: Evidence from the Directors’ & 
Officers’ Liability Insurance Market“, The University of Chicago Law Review, Vol. 74, No. 2/2007, 498.
29  T. Baker (2011), 48.
30  John Baadsgaard, „D&O Insurance Basics“, IPO Hub, 2023, dostupno na adresi: https://www.ipohub.
org/article/do-insurance-basics, 18. 3. 2026. 
31  Vid. Priya Cherian Huskins, „How CFOs Can Balance Personal And Corporate D&O Insurance Protecti-
on“, Forbes, 2025, dostupno na adresi: https://www.forbes.com/sites/priyacherianhuskins/2025/12/22/
how-cfos-can-balance-personal-and-corporate-do-insurance-protection/, 18. 3. 2026.; T. Baker, S. J. 
Griffith (2011), 57. 
32  N. Petrović Tomić (2008), 184–185.
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ključni mehanizam zaštite od prekomernog ličnog rizika,33 što se ističe kao njegova 
primarna prednost i svrha.34 Pored toga, to osiguranje ima važnu ulogu u privlačenju 
i zadržavanju visokokvalifikovanih kadrova jer ublažava negativne efekte povećane 
odgovornosti i reputacionih rizika.35 Istovremeno, proces procene rizika od strane 
osiguravača pre zaključenja ugovora može delovati kao signal valjanosti korpora-
tivnog upravljanja.36

Poseban doprinos razumevanju značaja te vrste osiguranja dao je Kliford 
Dži Holdernes (Clifford G. Holderness), koji je sproveo pionirsko istraživanje u oblasti 
osiguranja od odgovornosti direktora i članova uprave te korporativnog upravljanja. 
Istraživanje je pokazalo da je u društvima koja imaju D&O osiguranje broj agencijskih 
konflikata manji.37 

S tim u vezi, ističe se nadzorna funkcija osiguranja, koja je postala naglašena 
nakon finansijskih kriza „Enron“-a, „Worldcom“-a i drugih kompanija.38 Nadzorna 
funkcija ima tri dimenzije. Najpre, pre zaključenja ugovora o osiguranju, osiguravač 
vrši procenu faktora koji utiču na izloženost riziku, a ti podaci su od ključnog značaja 
za određivanje visine premije. Pored toga, nadzorna funkcija osiguravača ogleda se i 
u obimu pokrića, kao i u uslovima i trajanju sudskih postupaka.39 Naime, osiguravači 
imaju snažne podsticaje da kontinuirano nadziru položaj osiguranika i preduzimaju 
mere radi sprečavanja nastanka štete, čime se posredno prati i unapređuje korpora-
tivno upravljanje u osiguranom društvu. Konačno, D&O osiguranje smanjuje rizike 
kojima su izloženi članovi uprave i podstiče ih na aktivnije i odgovornije poslovanje. 
S tim u vezi, Džordž Kalčev (George Kalchev) potvrđuje da osiguranje može ublažiti 
rizik od stečaja.40 Nadalje, Bojer (Boyer) ističe da D&O osiguranje u većoj meri štiti 
imovinske interese akcionara nego interese članova uprave.41

33  L. Trautman, K. Altenbaumer-Price, 339.
34  Paul Reynolds, „Differences in D&O Coverage“, Canadian Underwriter, 2006, 60; u N. Petrović Tomić 
(2008), 194.
35  N. Petrović Tomić (2008), 194.
36  John E. Core, „The Directors’ and Officers’ Insurance Premium: An Outside Assessment of the Quality 
of Corporate Governance“, 2000, 28, dostupno na adresi: https://papers.ssrn.com/sol3/papers.cfm?ab-
stract_id=229803, 18. 3. 2026. 
37  Clifford G. Holderness, „Liability Insurers as Corporate Monitors“,  International Review of Law and 
Economics, No. 10/1990, 115, 127.
38  Vidi N. Petrović Tomić (2011), 105–108.
39  C. Holderness, 129.
40  George Kalchev, „The Demand for Directors’ and Officers’ Liability Insurance by US Public Companies“, 
2004, 1, dostupno na adresi: http://ssrn.com/abstract=565183, 18. 3. 2026. 
41  M. Martin Boyer, „Directors’ and Officers’ Insurance and Shareholder Protection“, 2005, 5, dostupno na 
adresi: http://ssrn.com/abstract=886504, 19. 3. 2026. 



3/2026|� 575

T. Tadić: Osiguranje od odgovornosti direktora i članova uprave  
i moralni hazard

IV Moralni hazard u kontekstu D&O osiguranja

Koncept moralnog hazarda u kontekstu osiguranja odnosi se na tendenciju 
osiguranja da poveća gubitke usled smanjenja osiguranikovog podsticaja da vodi 
računa o izbegavanju rizika.42 Zbog posedovanja osiguranja od odgovornosti, direktori 
i članovi uprave u slučaju spora neće snositi troškove odbrane i naknadu štete, već 
se ti rizici prenose na osiguravača, tako da se osiguranici ne suočavaju s troškovima 
koji proizlaze iz njihovog delanja,43 te neizvršni direktori imaju manje podsticaja da 
sprovode efektivan nadzor nad radom izvršnih direktora.44 

Stoga postojanje D&O osiguranja podrazumeva i smanjenje podsticaja za 
postupanje s dužnom pažnjom,45 te se ističe da kao rezultat preventivna funkcija 
odštetnog prava u načelu biva narušena.46

1. Kako D&O osiguranje podstiče moralni hazard?

Prenošenjem rizika od odgovornosti na osiguravača, potencijalni tuženi 
direktori više nisu prinuđeni da internalizuju posledice sopstvenih postupaka. Šta-
više, u takvim uslovima, potencijalni tuženi mogu biti skloniji štetnom ponašanju, 
čime se stvara problem moralnog hazarda u kojem efekat postojanja osiguranja od 
odgovornosti, paradoksalno, dovodi do povećanja gubitaka.47 Reč je o klasičnom 
odnosu između osiguranja i „odvraćanja“ (engl. insurance–deterrence trade-off), 
koji je u velikoj meri ostao zanemaren u pravnoj teoriji korporativnog i prava tržišta 
kapitala,48 a ima poseban značaj kod korporativne odgovornosti. 

Međutim, teorijska pretpostavka o gorepomenutoj nadzornoj funkciji 
dovedena je u pitanje empirijskim istraživanjima koja ukazuju na njen ograničen 
ili zanemarljiv praktični značaj. S tim u vezi, Tom Bejker (Tom Baker) i Šon Džej Grifit 
(Sean J. Griffith) osporavaju prethodno nepomenutu hipotezu funkcije nadzora, kao 
i tvrdnju o postojanju pozitivne veze između osiguranja od odgovornosti direktora 
i članova uprave i valjanosti korporativnog upravljanja. 

42  Steven Shavell, „On Moral Hazard and Insurance“, The Quarterly Journal of Economics, Vol. 93, No. 4/1979, 
541; Tom Baker, Sean J. Griffith, „The Missing Monitor in Corporate Governance: The Directors’ & Officers’ 
Liability Insurer“, The Georgetown Law Journal, Vol. 95, 2007, 1818.
43  Boris Begović, Miroljub Labus, Aleksandra Jovanović, Ekonomija za pravnike, Beograd, 2022, 384.
44  T. Baker, S. J. Griffih (2011), 2, 11. 
45  Samuel Rea, „The Economics of Insurance Law“, International Review of Law and Economics, Vol. 13, No. 2/1993, 147.
46  Gerhard Wagner, „Tort Law and Liability Insurance”, Geneva Papers on Risk and Insurance – Issues and 
Practice, Vol. 31, No. 2/2006, 278; u Wim Weterings, „Directors’ & Officers’ liability, D&O insurance and moral 
hazard: more control of moral hazard by D&O insurers needed to increase the incentives of directors 
and supervisory board members“, 2012, 7, dostupno na adresi: https://papers.ssrn.com/sol3/papers.
cfm?abstract_id=2153129, 21. 3. 2026. 
47  T. Baker, S. J. Griffith (2011), 10-11.
48  Tom Baker, „On the Genealogy of Moral Hazard“, Texas Law Review, Vol. 75, No. 2/1996, 252–254.
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Pomenuti autori polaze od ekonomske analize osiguranja, koja govori da 
osiguranje dovodi do povećanja mogućnosti nastanka štete onda kada su ispunjeni 
sledeći uslovi: a) novac predstavlja adekvatnu kompenzaciju za gubitak, b) nosioci 
upravljačkih funkcija su racionalni i teže minimizaciji gubitaka, v) pažljivo postupanje 
iziskuje određeni napor, g) pažljivo postupanje je delotvorno, d) korisnici osiguranja 
imaju kontrolu nad aktivnostima koje se odnose na pažljivo postupanje, đ) isplate 
iz osiguranja nisu uslovljene određenim stepenom pažnje.49 

D&O osiguranje ispunjava sve navedene uslove. Većina gubitaka je novčane 
prirode, a ekstremni oblici protivpravnog ponašanja, poput krivične odgovornosti 
ili reputacione štete, retko se javljaju.50 Korporativno odlučivanje se u teoriji posma-
tra kao racionalno, dok pažljivo postupanje, uključujući sprovođenje mehanizama 
upravljanja, poštovanje propisa i kontrolu rizika, zahteva značajan napor. Ti napori 
su delotvorni u smanjenju štete, dok direktori i članovi uprave, kao neposredni ko-
risnici osiguranja, imaju odlučujuću kontrolu nad poslovnim odlukama i merama 
prevencije. Istovremeno, pokrića nisu uslovljena nivoom pažnje, čime se dodatno 
slabi odvraćajući efekat odgovornosti.51

Bejker i Grifit su sproveli detaljna istraživanja kroz intervjue sa osiguravačima, 
stručnjacima, brokerima, advokatima i direktorima. Utvrđeno je da se osiguravači usred-
sređuju kako na finansijsku analizu tako i na „duboke“ varijable korporativnog upravljanja, 
poput organizacione kulture i karaktera rukovodilaca.52 Takođe, utvrđeno je da saveti 
koje osiguravači daju ugovaračima osiguranja najčešće ostaju bez praktičnog efekta.53

Slično tome, Dobjak (Dobiac) zaključuje da je nadzorna uloga marginal-
na, te da eventualni uticaj lošeg korporativnog upravljanja na visinu premije nije 
dovoljan da dovede do promene ponašanja uprave.54 Bojer i Delvo-Derom (Boyer i 
Delvaux-Derome) zaključuju da privredna društva sa slabim sistemima korporativ-
nog upravljanja lakše pribegavaju oportunističkom ponašanju te da su, posledično, 
sklonija zaključenju D&O osiguranja.55 

To dovodi u pitanje pretpostavku o pozitivnoj vezi između zaključenja 
D&O osiguranja i valjanosti korporativnog upravljanja osiguranih društava, te iz 
ove perspektive, pojedini autori smatraju da D&O osiguranje ne predstavlja nužan 
instrument korporativnog upravljanja i upravljanja rizicima.56

49  T. Baker, S. J. Griffith (2011), 60.
50  Vid. Dan Bailey , „Recent D&O Claims Developments“, 2025, 8, dostupno na adresi: 
https://baileycav.com/service/directors-officers-liability, 20. 3. 2026.
51  T. Baker, S. J. Griffith (2011), 61-62.
52  T. Baker, S. J. Griffith (2007a), 543.
53  T. Baker, S. J. Griffith (2007b), 1808–1812.
54  Joshua Dobiac, „I Came, I Saw, I Underwrote: D&O Liability Insurance’s Past Underwriting Practices and 
Potential Future Directions“, Connecticut Insurance Law Journal, Vol. 37, 2008, 508.
55  M. Martin Boyer, Mathieu Delvaux-Derome, „The Demand for Directors’ and Officers’ Insurance in 
Canada“, Corporate Ownership and Control, No. 4/2002, 9. 
56  Chun-Yuan Chen, „Functions of Directors’ and Officers’ (D&O) Liability Insurance and Litigation Risk: An 
Empirical Legal Study of Taiwan“, National Taiwan University Law Review, Vol. 12, No. 1/2017, 10.
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Međutim, pomenuti autori ne uzimaju u obzir relevantna ograničenja 
koja proizlaze iz uslova osiguranja i odgovornosti direktora. Naime, postupanje s 
pažnjom dobrog privrednika predstavlja standard koji obavezuje upravu, te je u 
slučaju njegovog kršenja, pokriće iz osiguranje po pravilu isključeno. S druge strane, 
pravilo poslovne procene (engl. business judgment rule) u praksi često štiti direktore 
od zahteva zasnovanih na kršenju dužnosti pažnje,57 i otvara mogućnost isplate 
naknade iz osiguranja. Navodi se da pravilo poslovne procene „znači da poslovne 
odluke direktora neće biti osporavane ili poništavane od strane sudova, i da direktori 
neće biti odgovorni za posledice svoje poslovne procene“.58 

Iz navedenog proizlazi da odnos između osiguranje od odgovornosti direktora 
i članova uprave nije suprotstavljen već komplementaran. Upravo zbog činjenice 
da u slučaju povrede dužnosti pažnje pokriće izostaje, direktori imaju podsticaj da 
postupaju s pažnjom dobrog privrednika, te se osiguranje od odgovornosti direktora 
i članova uprave može smatrati delom dobre prakse korporativnog upravljanja.59 

V Zaključak

Osiguranje od odgovornosti direktora i članova uprave nesumnjivo pred-
stavlja važan instrument savremenog korporativnog prava, kojim se ublažava rizik 
lične odgovornosti i omogućava donošenje racionalnih poslovnih odluka. Ipak, 
njegovo postojanje otvara pitanje moralnog hazarda, budući da prenošenje rizika 
na osiguravača može oslabiti podsticaje za pažljivo postupanje i dovesti u pitanje 
preventivnu funkciju odgovornosti.

Međutim, takav zaključak ne može se prihvatiti bez značajnih ograničenja. 
Pravo na osiguravajuće pokriće uslovljeno je poštovanjem standarda pažnje, te je 
u slučajevima kvalifikovane nepažnje pokriće po pravilu isključeno. Nasuprot tome, 
kada su ispunjeni uslovi za primenu pravila poslovne procene, direktor ne odgovara 
za poslovne odluke donete savesno i u najboljem interesu društva, pa upravo u tim 
okvirima osiguranje ostvaruje svoju funkciju.

Stoga se odnos između D&O osiguranja i moralnog hazarda ne može po-
smatrati kao isključivo konfliktan. Naprotiv, uz postojanje ograničenja, osiguranje 
može doprineti tome da direktori svoju funkciju obavljaju lege artis. U tom smislu, 
D&O osiguranje ne predstavlja zamenu za odgovornost već njen korektiv i komple-
mentaran mehanizam u savremenom korporativnom upravljanju.

57  Tijana Kovačević, „Pravilo poslovne procene“, Strani pravni život, br. 2/2020, 143–144.
58  Robert Clark, Corporate law, Boston, 1986, § 3.4.
59  N. Petrović Tomić (2011), 126–131.
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I Introduction

It is reasonable to say that the risk of liability in the twenty-first century is 
greater than ever before,2 thus wrongful acts of directors are no longer tolerated, 
even where they are result of poor business judgment rather than a breach of duty.3

Liability insurance began to develop more intensively toward the end of 
the twentieth century, driven by the emergence of increasingly significant liability 
risks.4 Its origins are commonly traced back to the period following the “Black Friday” 
financial crisis,5 while its modern forms took shape in the mid-twentieth century, 
when Lloyd’s of London introduced coverage for corporate directors and officers.6 This 
type of insurance reached its full expansion with the rise in claims brought against 
directors and officers, and has today become an almost indispensable feature of the 
business environment.7 It performs a dual function: on the one hand, it protects the 
financial stability of the insured; on the other, it serves an important social role8 by 
increasing the likelihood that injured parties will be compensated, even in cases 
where the liable party is insolvent.9

Despite its advantages, the existence of such insurance may reduce incentives 
for careful conduct, thereby giving rise to moral hazard. Accordingly, the aim of this 
paper is to examine the significance of directors’ and officers’ liability insurance, as 
well as its benefits and limitations in the context of moral hazard.

II Liability of Directors and Officers

1. Liability towards the Company

The liability of directors and members of the management board toward 
the company is also referred to as internal liability., and it arises where a member of 
the management body: (a) breaches the provisions of Companies Act; (b) violates the 

2  Paul Wollny, Die Directors’ and Officers’ Liability Insurance in den Vereinigten Staaten von Amerika (D&0-Ver-
sicherung), Vorbild für eine Aufsichtsratshaftpflichtversicherung in Deutschland?, Frankurt am Mein, 1993, 
148; as cited in Nataša Petrović Tomić, Osiguranje od odgovornosti direktora i članova upravnog odbora 
akcionarskog društva, Beograd, 2011, 105.
3  Stefan Martin Shmitt, Organhaftung und D&O-Versicherung: zu haftungs- und deckungsrechtlichen Pro-
blemen der Managementhaftung, München, 2007, 95; as cited in N. Petrović Tomić (2011), 105.
4  Gunnar Franck, „Injured Parties and Personal Liability Insurance: Legal Protection In European Private 
International Law“, Zbornik radova Pravnog fakulteta u Nišu, 2015, 942.
5  N. Petrović Tomić (2011), 97.
6  Tom Baker, Sean Griffith, Ensuring Corporate Misconduct, Chicago and London, 2011, 42. 
7  Fay Hansen, „D&O Goes Global“, Business Finance, 2006, 1; cited in N. Petrović Tomić, 2011, 98.
8  Mirko Vasiljević, Trgovinsko pravo, Beograd, 2018, 189–190.
9  Nataša Petrović Tomić, Osnovi prava osiguranja, Beograd, 2023, 216–218.
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company’s articles of association; or (c) resolutions of the general meeting.10 These 
are situations in which damage is caused to the company itself by its own corporate 
organs.11 In such cases, the personal liability of directors is established for failures in 
the performance of, or in connection with, their duties.12

A breach of provisions encompasses violations of the various duties owed 
by directors and members of the management board to the company. These duties 
are designed to secure their loyalty to the company.13 They include the duty of care, 
the duty to disclose transactions and actions in which a personal interest exists, the 
duty to avoid conflicts of interest, compliance with non-compete obligations, and 
the duty to maintain business confidentiality.14

2. Liability towards Third Parties

A director, acting as a representative of the company, participates in legal 
transactions in the name and on behalf of the company and concludes legal trans-
actions with third parties.15 Any damage caused to third parties in this context is, as a 
rule, attributed to the company.16 Nevertheless, our law also provides for the institution 
of an individual action,17 as an expression of the acceptance of the direct liability of 
persons subject to special duties towards the members (shareholders) of the company.

In countries that recognize directors’ and officers’ liability insurance, devel-
oped under the influence of Anglo-Saxon law, internal liability is generally not cov-
ered by insurance, which may be subject to criticism,18 whereas insurance coverage 
for external liability is widely accepted. In practice this limitation is implemented 
through the so-called Insured vs. Insured exclusion (IVI), which constitutes a stan-
dard (boilerplate) clause in insurance policies. This clause excludes coverage for 
claims brought by one insured against another insured,19 with the aim of preventing  

10  Companies Act, Off. Herald of RS, Nos. 36/2011, 99/2011, 83/2014 - other law, 5/2015, 44/2018, 95/2018, 
91/2019 and 109/2021, art. 415, paragraph 1; Mirko Vasiljević, Tatjana Jevremović Petrović, Jelena Lepetić, 
Kompanijsko pravo, Beograd, 2023, 645.
11  Nataša Petrović Tomić, „Odgovornost direktora za štetu po zakonu o privrednim društvima“, Pravo i 
privreda, br. 4-6/2014, 134.
12  Ibid., 131.
13  Nebojša Jovanović, Vuk Radović, Mirjana Radović, Kompanijsko pravo, Beograd, 2020, 169.
14  Companies Act, art. 63, 65, 69, 72, 75.
15  Ibid., art. 31.
16  Law on Contracts and Torts – LCT, Official Gazette of the SFRY, Nos. 29/78, 39/85, 45/89 – Constitutional 
Court of Yugoslavia decision, and 57/89; Official Gazette of the FRY, No. 31/93; Official Gazette of Serbia and 
Montenegro, No. 1/2003 – Constitutional Charter; Official Gazette of the RS, No. 18/2020., art. 170, paragraph 1.
17  Companies Act, art. 78. 
18  See N. Petrović Tomić (2014), 134-135.
19  Lawrence J. Trautman, Kara Altenbaumer-Price, „D&O Insurance: A Primer“, American University Business 
Law Review, Vol. 1, No. 2/2012, 354-355.
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collusive litigation and the transformation of liability insurance into insurance against 
business losses.20

Namely, the number of cases involving external liability is relatively smaller 
compared to those involving internal liability, since third parties, as a rule, assert 
their claims directly against the company as the presumably more solvent entity, 
whereas the liability of directors and officers is most commonly triggered within the 
relationship between the company itself and its governing bodies.

III Directors’ and Officers’ Liability Insurance

1. Definition

Directors’ and officers’ liability insurance is a contractual relationship under 
which the insurer undertakes to compensate damage suffered by a third party, while 
the insured undertakes to pay a corresponding insurance premium in return. The 
damage must arise from the civil liability of the insured incurred in the performance 
of their function as a director or member of the management body.21

2. Types of D&O Insurance

In practice, directors’ and officers’ liability insurance encompasses three 
basic types of coverage.

First, Side A Coverage covers all costs that directors and officers are obliged 
to pay and for which they cannot obtain indemnification from the company.22 
This coverage applies where the company is unable or unwilling to indemnify the 
director,23 and it operates on a so-called first-dollar basis, i.e. without the insured’s 
participation in the loss.24 Second, Side B Coverage (indemnity coverage) enables 
the company to recover from the insurer the amounts it has paid on behalf of 
directors and officers for damage caused in the performance of their functions.25 

20  Biltmore Associates, LLC v Twin City Fire Insurance Co 572 F.3d 668 (9th Cir 2009).
21  Nataša Petrović Tomić, Osiguranje od odgovornosti direktora i članova upravnog odbora akcionarskog 
društva, Beograd, 2011, 83. 
22  Kay Schelauske, „D&O Versicherung, Airbag für jeden Firmenchef“, Steuern & Finanzen, Heft 2/2008, 36; 
as cited in Nataša Petrović Tomić, „Osiguranje od odgovornosti direktora i članova uprave kompanija“, 
Anali, br. 2/2008, 181.
23  Robert Anderson, „Considering D&O Insurance“, 2006, available at: 
https://www.entrepreneurship.org/articles/2006/05/considering-dandampampampo-insurance, 17.3.2026.; 
cited in N. Petrović Tomić (2011), 86.
24  Priya Cherian Huskins, „D&O Liability Insurance: An Overview”, The Initial Public Offering: A Guidebook 
for Executives and Boards of Directors, No. 3/2016, 2.
25  Gary Mogel, „A-Side D&O is “Sleep’ Cover“, NU, No. 12/2003, 14; cited in N. Petrović Tomić (2011), 87.
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This constitutes insurance of the company’s indirect liability, i.e. liability arising as 
a consequence of covering the direct liability of its directors and officers.26 Taken 
together, Side A and Side B coverage allocate the risk of loss in such a way that 
the company first indemnifies the directors and officers, after which the insurer 
reimburses those costs under Side B coverage. In situations where the company 
is not legally or factually able to provide indemnification (particularly in derivative 
actions and insolvency), the obligation to pay is transferred directly to the insurer 
through Side A coverage, although in most cases the initial burden of liability falls 
on the company.27 Third, Side C Coverage (entity coverage) relates to the protection 
of the company itself when it appears as a defendant in connection with shares and 
other securities (securities claims).28 This type of coverage developed later in order 
to address gaps in the protection of the company, as it allows for direct insurance 
against claims brought against the company.29

Only Side A coverage may be regarded as directors’ and officers’ liability 
insurance in the narrow, strict sense, as it is directly aimed at protecting directors 
and officers. By contrast, Side B coverage represents insurance in a broader sense, 
while Side C coverage serves exclusively to protect the company itself. For these 
reasons, the analysis in this paper will be limited to directors’ and officers’ liability 
insurance in the narrow sense, i.e. to Side A coverage.

Nevertheless, in modern business practice these three forms of coverage 
do not exist in isolation, but are most often contracted cumulatively (so-called ABC 
coverage),30 thereby establishing a comprehensive system of insurance protection 
covering both holders of managerial functions and the company itself.31

3. Significance

The significance of directors’ and officers’ liability insurance comes from the 
increasingly expansive standards of their liability and the growing number of claims 
brought against them. It is emphasized that the contemporary period is characterized 
by stricter standards of conduct and a pronounced level of distrust, while potential 
personal liability may reach exceptionally high amounts.32 In such circumstances, 

26  N. Petrović Tomić (2011), 87.
27  T. Baker, S. J. Griffith (2011), 46-48.
28  Tom Baker, Sean J Grifftith, „Predicting Corporate Governance Risk: Evidence from the Directors’ & 
Officers’ Liability Insurance Market“, The University of Chicago Law Review, Vol. 74, No. 2/2007, 498.
29  T. Baker (2011), 48.
30  John Baadsgaard, „D&O Insurance Basics”, IPO Hub, 2023, available at: https://www.ipohub.org/article/
do-insurance-basics, 18.3.2026. 
31  See Priya Cherian Huskins, „How CFOs Can Balance Personal And Corporate D&O Insurance Protection”, 
Forbes, 2025, available at: https://www.forbes.com/sites/priyacherianhuskins/2025/12/22/how-cfos-can-ba-
lance-personal-and-corporate-do-insurance-protection/, 18.3.2026.; T. Baker, S. J. Griffith (2011), 57. 
32  N. Petrović Tomić (2008), 184–185.
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D&O insurance represents a key mechanism for protection against excessive personal 
risk,33 which is regarded as its primary advantage and purpose.34 In addition, this 
form of insurance plays an important role in attracting and retaining highly qualified 
personnel, as it mitigates the adverse effects of increased liability and reputational 
risks.35 At the same time, the insurer’s risk assessment prior to the conclusion of the 
contract may serve as a signal of the quality of corporate governance.36

A particular contribution to understanding the importance of this type of 
insurance was made by Clifford G. Holderness, who conducted pioneering research 
in the field of directors’ and officers’ liability insurance and corporate governance. 
His research showed that companies with D&O insurance demonstrate a lower rate 
of agency conflicts.37

In this regard, the monitoring function of insurance is emphasized, which 
became particularly prominent following the financial crises of companies such as 
Enron and WorldCom, among others.38 The monitoring function has three dimensions. 
First, prior to concluding the insurance contract, the insurer assesses the factors 
affecting risk exposure, and this information is crucial for determining the level 
of the premium. Furthermore, the insurer’s monitoring function is reflected in the 
scope of coverage, as well as in the conditions and duration of legal proceedings.39 
Insurers have strong incentives to continuously monitor the position of the insured 
and to take measures aimed at preventing the occurrence of loss, thereby indirectly 
overseeing and improving corporate governance within the insured company. Finally, 
D&O insurance reduces the risks faced by directors and officers and encourages more 
active and responsible management. In this respect, George Kalchev confirms that 
insurance can mitigate the risk of bankruptcy.40 Furthermore, Boyer points out that 
D&O insurance tends to protect shareholders’ financial interests to a greater extent 
than the interests of directors and officers.41

33  L. Trautman, K. Altenbaumer-Price, 339.
34  Paul Reynolds, „Differences in D&O Coverage“, Canadian Underwriter, 2006, 60; cited in N. Petrović 
Tomić (2008), 194.
35  N. Petrović Tomić (2008), 194.
36  John E. Core, „The Directors’ and Officers’ Insurance Premium: An Outside Assessment of the Quality 
of Corporate Governance”, 2000, 28, available at: https://papers.ssrn.com/sol3/papers.cfm?abstract_
id=229803, 18.3.2026. 
37  Clifford G. Holderness, „Liability Insurers as Corporate Monitors“,  International Review of Law and 
Economics, No. 10/1990, 115, 127.
38  See N. Petrović Tomić (2011), 105-108.
39  C. Holderness, 129.
40  George Kalchev, „The Demand for Directors’ and Officers’ Liability Insurance by US Public Companies“, 
2004, 1, available at: http://ssrn.com/abstract=565183, 18.3.2026. 
41  M. Martin Boyer, „Directors’ and Officers’ Insurance and Shareholder Protection“, 2005, 5, available at: 
http://ssrn.com/abstract=886504, 19.3.2026. 
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IV Moral Hazard in the Context of D&O Insurance

The concept of moral hazard in the context of insurance refers to the ten-
dency of insurance to increase losses as a result of a reduced incentive on the part 
of the insured to take care to avoid risk.42 Due to the existence of liability insurance, 
directors and officers, in the event of a dispute, do not bear the costs of defense 
or damages, as these risks are transferred to the insurer, so the insured do not face 
the costs arising from their conduct,43 and non-executive directors have reduced 
incentives to exercise effective oversight over the activities of executive directors.44

Accordingly, the existence of D&O insurance implies a reduction in incentives 
to act with due care,45 and it is emphasized that, as a result, the preventive function 
of tort law is, in principle, undermined.46

1. How Does D&O Insurance Encourage Moral Hazard?

By transferring the risk of liability to the insurer, potential defendant direc-
tors are no longer compelled to internalize the consequences of their own actions. 
Moreover, in such circumstances, potential defendants may be more inclined toward 
harmful conduct, thereby giving rise to the problem of moral hazard, in which the 
very existence of liability insurance paradoxically leads to an increase in losses.47 This 
reflects the classic relationship between insurance and deterrence (the insurance–
deterrence trade-off ), which has largely remained neglected in the legal theory of 
corporate and capital markets law,48 despite its particular importance in the context 
of corporate liability.

However, the theoretical assumption regarding the aforementioned moni-
toring function has been called into question by empirical studies indicating its lim-
ited or negligible practical significance. In this regard, Tom Baker and Sean J. Griffith 
challenge the previously unexamined monitoring hypothesis, as well as the claim of a 
positive correlation between D&O insurance and the quality of corporate governance.

42  Steven Shavell, „On Moral Hazard and Insurance“, The Quarterly Journal of Economics, Vol. 93, No. 4/1979, 
541; cited in Tom Baker, Sean J. Griffith, „The Missing Monitor in Corporate Governance: The Directors’ & 
Officers’ Liability Insurer“, The Georgetown Law Journal, Vol. 95, 2007, 1818.
43  Boris Begović, Miroljub Labus, Aleksandra Jovanović, Ekonomija za pravnike, Beograd, 2022, 384.
44  T. Baker, S. J. Griffih (2011), 2, 11. 
45  Samuel Rea, „The Economics of Insurance Law“, International Review of Law and Economics, Vol. 13, No. 2/1993, 147.
46  Gerhard Wagner, „Tort Law and Liability Insurance”, Geneva Papers on Risk and Insurance - Issues and 
Practice, Vol. 31, No. 2/2006, 278; cited in Wim Weterings, „Directors’ & Officers’ liability, D&O insurance and 
moral hazard: more control of moral hazard by D&O”, available at: https://papers.ssrn.com/sol3/papers.
cfm?abstract_id=2153129, 21.3.2026. 
47  T. Baker, S. J. Griffith (2011), 10–11.
48  Tom Baker, „On the Genealogy of Moral Hazard“, Texas Law Review, Vol. 75, No. 2/1996, 252–254.
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These authors proceed from the economic analysis of insurance, which suggests 
that insurance increases the likelihood of loss when the following conditions are met: 
(a) money constitutes an adequate compensation for loss; (b) holders of managerial 
functions are rational and seek to minimize losses; (c) careful behavior requires effort; 
(d) careful behavior is effective; (e) insured parties have control over activities related to 
precaution; and (f ) insurance payouts are not conditioned upon a certain level of care.49

D&O insurance satisfies all of these conditions. Most losses are pecuniary 
in nature, while extreme forms of unlawful conduct, such as criminal liability or 
reputational harm, occur rarely.50 Corporate decision-making is theoretically viewed 
as rational, whereas careful conduct—such as the implementation of governance 
mechanisms, regulatory compliance, and risk control—requires significant effort. 
These efforts are effective in reducing harm, while directors and officers, as direct 
beneficiaries of the insurance, exercise decisive control over business decisions and 
preventive measures. At the same time, coverage is not conditioned upon the level 
of care exercised, which further weakens the deterrent effect of liability.51

Baker and Griffith conducted extensive research through interviews with 
insurers, experts, brokers, lawyers, and directors. It was found that insurers focus 
both on financial analysis and on “deep” corporate governance variables, such as 
organizational culture and the character of management.52 It was also established 
that the recommendations provided by insurers to policyholders most often remain 
without practical effect.53

Similarly, Dobiac concludes that the monitoring role is marginal, and that any 
potential impact of poor corporate governance on the level of premiums is insufficient 
to induce changes in managerial behavior.54 Boyer and Delvaux-Derome conclude 
that companies with weaker systems of corporate governance are more prone to 
opportunistic behavior and, consequently, more likely to purchase D&O insurance.55

This calls into question the assumption of a positive relationship between 
the conclusion of D&O insurance and the quality of corporate governance in insured 
companies. From this perspective, some authors argue that D&O insurance does not 
constitute a necessary instrument of corporate governance and risk management.56

49  T. Baker, S. J. Griffith (2011), 60.
50  Vid. Dan Bailey , „Recent D&O Claims Developments“, 2025, 8, available at: 
https://baileycav.com/service/directors-officers-liability, 20.3.2026.
51  T. Baker, S. J. Griffith (2011), 61-62.
52  T. Baker, S. J. Griffith (2007a), 543.
53  T. Baker, S. J. Griffith (2007b), 1808-1812.
54  Joshua Dobiac, „I Came, I Saw, I Underwrote: D&O Liability Insurance’s Past Underwriting Practices and 
Potential Future Directions“, Connecticut Insurance Law Journal, Vol. 37, 2008, 508.
55  M. Martin Boyer, Mathieu Delvaux-Derome, „The Demand for Directors’ and Officers’ Insurance in 
Canada“, Corporate Ownership and Control, No. 4/2002, 9. 
56  Chun-Yuan Chen, „Functions of Directors’ and Officers’ (D&O) Liability Insurance and Litigation Risk: An 
Empirical Legal Study of Taiwan“, National Taiwan University Law Review, Vol. 12, No. 1/2017, 10.
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However, these authors do not take into account relevant limitations arising 
from the terms of insurance coverage and the liability regime of directors. Namely, 
the duty to act with the care in a prudent manner constitutes a binding standard 
for management, and in the event of its breach, insurance coverage is, as a rule, 
excluded. On the other hand, the business judgment rule in practice often protects 
directors from claims based on breaches of the duty of care57 and creates the pos-
sibility of indemnification under insurance. It is commonly stated that the business 
judgment rule “means that business decisions of directors will not be challenged or 
overturned by courts, and that directors will not be held liable for the consequences 
of their business judgment.”58 

It follows that the relationship between directors’ and officers’ liability 
insurance and liability is not antagonistic, but rather complementary. Precisely be-
cause coverage is excluded in cases of breach of the duty of care, directors retain an 
incentive to act with the care of a prudent businessperson, and D&O insurance may 
therefore be regarded as part of good corporate governance practice.59

V CONCLUSION

Directors’ and officers’ liability insurance undoubtedly represents an important 
instrument of modern corporate law, which mitigates the risk of personal liability 
and enables the making of rational business decisions. However, its existence raises 
the issue of moral hazard, since the transfer of risk to the insurer may weaken incen-
tives for careful conduct and call into question the preventive function of liability.

Nevertheless, such a conclusion cannot be accepted without significant 
qualifications. The right to insurance coverage is conditioned upon compliance with 
standards of care, and in cases of gross negligence, coverage is generally excluded. 
By contrast, where the conditions for the application of the business judgment rule 
are met, a director is not liable for business decisions made in good faith and in the 
best interest of the company; it is precisely within this framework that insurance 
fulfils its function.

Accordingly, the relationship between D&O insurance and moral hazard 
cannot be viewed as purely antagonistic. On the contrary, subject to these limitations, 
insurance may contribute to directors performing their duties lege artis. In this sense, 
D&O insurance does not constitute a substitute for liability, but rather its corrective 
and complementary mechanism in modern corporate governance.

57  Tijana Kovačević, „Pravilo poslovne procene“, Strani pravni život, No. 2/2020, 143-144.
58  Robert Clark, Corporate law, Boston, 1986, § 3.4.
59  N. Petrović Tomić (2011), 126–131.
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Corrigendum / Ispravka

10.5937/TokOsig2603591U

Corrigendum / Ispravka

U članku “Neka pitanja poveravanja poslova trećim licima u društvima za 
osiguranje” autora Jovana V. Brajić, objavljenom u časopisu Tokovi osiguranja, Godina 
XLII, broj 2 (2026), na stranicama 320-366, sa DOI: 10.5937/TokOsig2602320B, greškom 
je u metapodacima i naslovnoj strani klasifikovana vrsta rada kao “pregledni članak”. 
Pravilna klasifikacija rada je “originalni naučni rad”. Ova ispravka se odnosi isključivo 
na promenu vrste rada i ne menja sadržaj, zaključke niti metodologiju iznetu u članku.

Objavljuje: Redakcija Tokovi osiguranja 
Datum ispravke: [10. 09.2026.]
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Uputstvo za autore

UPUTSTVO ZA AUTORE

Članak se predaje u elektronskom obliku na adresu nataly@ius.bg.ac.rs i 
tokoviosiguranja@uos.rs . Prijem svih radova biće potvrđen elektronskom poštom.

Redakcija će razmotriti podobnost svih radova da budu podvrgnuti postupku 
recenziranja. Postupak recenziranja podrazumeva dvostruku anonimnu recenziju.

Naučni radovi mogu da imaju maksimalno tri koautora, pri čemu 
Redakcija podstiče autore da samostalno obavljaju svoje radove. Radovi koji 
imaju više od tri autora/koautora neće biti razmatrani za objavljivanje. 

Redakcija časopisa zadržava pravo da članak prilagodi jedinstvenim stan-
dardima uređivanja i pravopisnim pravilima srpskog i engleskog jezika.

Predati radovi treba da odgovaraju standardima naučnog rada u pogledu 
obima i naučne aparature. Standardan obim rada je 1 autorski tabak (16 kucanih 
strana), odnosno maksimalno 1,5 autorski tabak (24 kucane strane).

Radovi se pišu fontom Times New Roman 12 pt, prored 1,5. Članak na 
srpskom jeziku treba da bude pisan latinicom, osim stranih reči i reči na latinskom 
jeziku, koji se pišu latinicom i kurzivom (kosim slovima, odnosno italik).

Članak mora da na početku sadrži naslov, puno prezime i ime (svih) au-
tora, pun (zvanični) naziv i sedište (uključujući i državu) institucije u kojoj je autor 
zaposlen. U napomeni na dnu prve stranice navodi se e-adresa (svih) autora, kao i 
njihov ORCID broj.

Izvori (literatura) se navode u fusnotama, fontom veličine 10 pt. Na kraju 
svake fusnote stavlja se tačka.

Rad mora da sadrži sažetak (apstrakt), sa osnovnim ciljevima istraživanja, 
metodama, rezultatima i zaključcima rada. Sažetak treba da ima do 150 reči.

Nakon sažetka rad mora da ima ključne reči koje najbolje opisuju 
sadržaj članka za potrebe indeksiranja i pretraživanja. Broj ključnih reči ne 
može biti veći od 5.

Rad mora da sadrži listu referenci (literatura) koja obuhvata samo bibli-
ografske izvore (članke, monografije i sl.) i daje se isključivo u zasebnom odeljku 
nakon teksta. Reference se navode na dosledan način, prema azbučnom redosledu 
prezimena autora, kako glase u originalu.

Rad mora da ima sažetak i ključne reči i na engleskom jeziku. Rezime i ključne 
reči se daju na kraju članka, nakon odeljka Literatura.
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Naslov članka se piše na sredini, velikim slovima. Naslovi unutar članka 
moraju da imaju sledeći format. 

1) �Prvi nivo naslova – na sredini; numeracija: rimski broj (npr. I, II, III, itd.); 
prvo slovo veliko, a ostala mala.

2) �Drugi nivo naslova – na sredini; numeracija: arapski broj sa tačkom (npr. 
1., 2., 3., itd.); prvo slovo veliko, a ostala mala.

3) �Treći nivo naslova – na sredini; kurziv (kosa slova, italik); numeracija: 
malo slovo azbuke sa zatvorenom zagradom (npr. a), b), v), itd.); prvo 
slovo veliko, a ostala mala.

4) �Četvrti nivo naslova – na sredini; numeracija: arapski broj sa zatvorenom 
zagradom (npr. 1), 2), 3), itd.); prvo slovo veliko, a ostala mala.

Primer:

I Pojam
Definicija 
Definicija u uporednom pravu
1) Francusko zakonodavstvo

PRAVILA CITIRANJA

Knjige

a) Knjige se citiraju na sledeći način: ime autora, prezime autora, naslov dela 
naveden kurzivom, eventualno redni broj izdanja, mesto izdanja, godina izdanja, 
broj strane.

Primer: Nenad Grujić, Raskid ugovora zbog neispunjenja i pravna dejstva 
raskida, Beograd, 2016, 111; Susan Hodges, Cases and Materials on Marine Insurance 
Law, Cavendish Publishing Limited, London, 2002, 74.

Kada se citira tekst sa više strana koje su tačno određene, one se razdvajaju 
crtom, posle čega sledi tačka. U slučaju da se citira više strana koje se ne određuju 
tačno, posle broja koji označava prvu stranu navodi se ,,i dalje” s tačkom na kraju. 

Primer: Nenad Grujić, Raskid ugovora zbog neispunjenja i pravna dejstva 
raskida, Beograd, 2016, 111–120.

Primer: Nenad Grujić, Raskid ugovora zbog neispunjenja i pravna dejstva 
raskida, Beograd, 2016, 111 i dalje.

v) Kada se citira knjiga više autora (do tri)njihova imena i prezimena se 
razdvajaju zarezom.
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Primer: Vladimir Kapor, Slavko Carić, Ugovori robnog prometa, Deveto 
izdanje, Centar za privredni konsalting, Novi Sad, 1996, 67.

Katherine B. Posner, Tim Marland, Philip Chrystal, Margo on  Aviation Insu-
rance, Fourth edition, London, 2014, 429.

g) Ako se citira knjiga sa više od tri autora, navodi se samo ime i prezime 
prvog autora, uz dodavanje skraćenice reči et alia kurzivom. 

Primer: Hugh Beale et al., Contract Law, 2nd edition, Bloomsbury Publishing, 
London, 2010, 54.

d) Knjiga koju je neko lice priredilo kao urednik se citira tako što se nakon 
njegovog imena i prezimena u zagradi navodi oznaka „urednik“ ili skraćenica „ur.“, 
odnosno odgovarajuća oznaka na jeziku na kom je knjiga objavljena.

Primer: Mirko Vasiljević (urednik), Akcionarska društva, berze i akcije, Beograd, 
2006, 27; Marko Baretić, Saša Nikčević (urednici), Zbornik Treće regionalne konferencije 
o obveznom pravu, Zagreb, 2022, 44.

Fidelis Oditah (editor), The Future for the Global Securities Market, Oxford, 
1996, 74.

Jürgen Basedow et al., (Hrsg.), Anleger- und objektgerechte Beratung, Pri-
vate Krankenversicherung, Ein Ombudsmann für Versicherungen, Band 11, Nomos, 
Baden-Baden, 1999, 55.

đ) Kada se citira jedna knjiga određenog autora, kod ponovljenog citiranja 
se navodi prvo slovo imena sa tačkom i prezime, nakon čega se dodaje broj strane.

Primer: N. Grujić, 102.
S. Hodges, 231.

e) Kada se citira više knjiga istog autora, kod ponovljenog citiranja se navodi 
prvo slovo imena sa tačkom i prezime, potom se u zagradi stavlja godina izdanja, i 
najzad broj strane.

Primer: M. Vasiljević (2012), 107.

ž) Ako se citira isti podatak sa iste strane iz istog dela kao u prethodnoj 
fusnoti, koristi se latinična skraćenica za ibidem u kurzivu, s tačkom na kraju (bez 
navođenja prezimena i imena autora). 

Primer: Ibidem.

Ako se citira podatak iz istog dela kao u prethodnoj fusnosti, ali sa različite strane, 
koristi se latinična skraćenica ibid, uz navođenje odgovorajuće strane i tačke na kraju. 

Primer:  Ibid., 23.
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Članci

a) Članci se citiraju na sledeći način: ime autora, prezime autora, otvoreni 
navodnici, naziv članka, zatvoreni navodnici, naziv časopisa kurzivom, broj i godina 
izdanja, broj strane.

Primer: Predrag Šulejić, „Pravna priroda sredstava matematičke rezerve u 
osiguranju“, Pravo i privreda 5–8/2006, 775.

Ebers Martin, „Information and Advising requirements in the Financial Ser-
vices Sector: Principles and Peculiarities in EC Law“, Electronic Journal of Comparative 
Law 2/2004, vol. 8, 238. 

b) Kada se citira članak više autora, njihova imena i prezimena se razdvajaju 
zarezom.

Primer: Nataša Petrović Tomić, Miloš Radovanović, „Poravnanje o naknadi 
štete iz sredstava Garantnog fonda“, Harmonius, Journal of Legal and Social Studies 
in South East Europe, 2017, 175.  

Ako se citira članak sa više od tri autora, navodi se samo ime i prezime prvog 
autora, uz dodavanje skraćenice reči et alia kurzivom.

Primer: Farines Elise et al., , “The Pre-contractual and Contractual Infiormation 
in Life Insurance Policy”, Insurer’s Precontractual Information Duty, Turkish Chapter 
of AIDA, Istanbul 2013, 123.

v) Rad, odnosno članak objavljen u okviru zbornika radova ili knjige, koju je 
neko drugo lice priredilo kao urednik, se citira na sledeći način: ime autora, prezime 
autora, otvoreni navodnici, naziv članka, zatvoreni navodnici, naziv zbornika radova, 
odnosno knjige kurzivom, u zagradi oznaka „urednik“ ili „ur.“ („editor“ ili „ed.“), „re-
daktor“ i sl., i ime i prezime urednika, eventualno redni broj izdanja, mesto izdanja, 
godina izdanja, broj strane.

Primer: Nebojša Jovanović, „Otvaranje i zatvaranje privrednih društava“, 
Akcionarska društva, berze i akcije (urednik Mirko Vasiljević), Beograd, 2006, 307.

Helmut Heiss, “The Common Frame of Reference (CFR) of European Insurance 
Contract Law”, Common Frame of Reference and Existing EC Contract Law (ed. Reiner 
Schulze), Sellier European law publishers, GmbH, München, 2008, 13.

g) Kada se citira jedan članak određenog autora, kod ponovljenog citiranja 
se navodi prvo slovo imena sa tačkom i prezime, a potom broj strane.

Primer: N. Petrović Tomić, 164.

Uputstvo za autore



596� |3/2026

d) Kada se citira više članaka istog autora, kod ponovljenog citiranja se 
navodi prvo slovo imena sa tačkom i prezime, potom se u zagradi stavlja godina 
izdanja, i najzad broj strane.

Primer: N. Petrović Tomić (2014), 122.
đ) U slučaju da u istoj godini autor ima više radova koji se citiraju, uz godinu 

izdanja se dodaje latinično slovo a, b, c, d, itd. prema redosledu citiranja tih radova, 
nakon čega sledi broj strane.

Primer: I. Jankovec (1995a), 16.

Propisi

a) Propisi se citiraju na sledeći način:
pun naziv propisa, glasilo u kome je propis objavljen kurzivom, broj glasila 

i godina objavljivanja, skraćenica čl., st., tač., odnosno par. i broj odredbe.
Primer: Zakon o privrednim društvima, Službeni glasnik RS, br. 36/2011, 

99/2011, 83/2014, 5/2015, čl. 13.

b) Ako će navedeni zakon ponovo biti citiran u radu, prilikom prvog citira-
nja se posle naziva propisa navodi skraćenica pod kojom će se on dalje pojavljivati.

Primer: Zakon o osiguranju – ZO, Službeni glasnik RS, br. 139/2014 i 44/2021, 
čl. 6 st. 3.

v) Član, stav i tačka propisa označava se skraćenicama čl., st. i tač., a paragraf 
skraćenicom par.

Primer: čl. 24 st. 1 tač. 5 ili par. 14.

g) Prilikom ponovljenog citiranja određenog propisa navodi se njegov pun 
naziv, odnosno skraćenica uvedena prilikom prvog citiranja, skraćenica čl., st., tač. 
ili par. i broj odredbe.

Primer: Zakon o privrednim društvima, čl. 7.
ZPU, čl. 25.

d) Propisi na stranom jeziku se citiraju na sledeći način: 
pun naziv propisa preveden na srpski jezik, godina objavljivanja, odnosno 

usvajanja, otvorena zagrada, pun naziv propisa na originalnom jeziku kurzivom, 
eventualno skraćenica pod kojom će se propis dalje pojavljivati, zatvorena zagrada, 
skraćenica čl., st., tač. ili par. i broj odredbe.

Primer: nemački Trgovački zakonik iz 1897. godine (Handelsgesetzbuch), 
par. 29. britanski Kompanijski zakon iz 2006. godine (Companies Act; dalje u fusno-
tama: CA), čl. 67.
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Izvori sa interneta

a) Izvori sa interneta se citiraju na sledeći način:
ime i prezime autora, odnosno organizacije koja je pripremila tekst, naziv 

teksta, eventualno mesto i godina objavljivanja, adresa internet stranice kurzivom, 
datum pristupa stranici, i broj strane.

Primer:  Elisabeth Pollman, The Making and Meaning of ESG, Law Working 
Paper 659/2022, dostupno na adresi: http://ssrn.com/an+bstarct_id-4219857, 16. 
6. 2023, 5.

b) Prilikom ponovljenog citiranja izvora sa interneta navodi se prvo slovo 
imena autora sa tačkom i prezime autora, odnosno naziv organizacije koja je pripre-
mila tekst, naziv teksta i broj strane.

Primer: Elisabeth Pollman, The Making and Meaning of ESG, 5. 
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INSTRUCTIONS FOR AUTHORS

The article should be submitted in electronic form to the addresses na-
taly@ius.bg.ac.rs and tokoviosiguranja@uos.rs. Receipt of all submissions will be 
confirmed via email.

The editorial board will consider the suitability of all articles for the peer 
review process. The peer review process involves double-blind review.

Scientific papers can have a maximum of three co-authors, with the 
Editorial Board encouraging authors to write their papers independently. Papers 
with more than three authors/co-authors will not be considered for publication.

The editorial board reserves the right to adapt the article to the publication’s 
unique editing standards and the spelling rules of Serbian and English languages.

Submitted papers must meet the scientific paper standards in terms of 
scope and scientific apparatus. The standard length of the paper is one author’s 
sheet (16 typed pages), with a maximum of 1.5 author’s sheets (24 typed pages).

Articles should be written in Times New Roman, 12 pt font, with 1.5 line 
spacing. The article in Serbian should be written in Latin script, except for foreign 
words and words in Latin, which should be written in Latin script and italicized.

The article must begin with the title, the full name and surname (of all) 
authors, the full (official) name and address (including the country) of the institution 
where the author is employed. The note at the bottom of the first page should include 
the email addresses (of all) authors, as well as their ORCID numbers.

Sources (references) should be listed in footnotes, in 10 pt font. A period 
should follow the end of each footnote.

The article must contain an abstract with the basic goals of the rese-
arch, methods, results, and conclusions. The abstract should be no more than 
150 words.

After the abstract, the article must list key words that best describe 
the content of the paper for indexing and search purposes. The number of 
keywords should not exceed 5.

The article must contain a list of references (bibliography), which includes 
only bibliographic sources (articles, monographs, etc.) and is given in a separate 
section after the text. References should be listed consistently, in alphabetical order 
by the author’s surname, as they appear in the original.



3/2026|� 599

Instructions For Authors

The article must also include an abstract and key words in English. The 
abstract and key words should be provided at the end of the article, after the Re-
ferences section.

The title of the article should be centered and written in uppercase letters. 
Headings within the article must follow this format:

First-level heading – centered; numbering: Roman numerals (e.g., I, II, III, 
etc.); first letter capitalized, the rest lowercase.

Second-level heading – centered; numbering: Arabic numbers with a period 
(e.g., 1., 2., 3., etc.); first letter capitalized, the rest lowercase.

Third-level heading – centered; italicized; numbering: lowercase letter with 
a closed parenthesis (e.g., a), b), v), etc.); first letter capitalized, the rest lowercase.

Fourth-level heading – centered; numbering: Arabic number with a closed 
parenthesis (e.g., 1), 2), 3), etc.); first letter capitalized, the rest lowercase.

Example:
I Concept
Definition
a) Definition in Comparative Law
) French Legislation

REFERENCE STYLE

1. BOOKS

a) Books should be cited as follows: author’s first name, author’s last name, 
title of the work in italics, edition number if applicable, place of publication, year of 
publication, page number.

Example: Susan Hodges, Cases and Materials on Marine Insurance Law, 
Cavendish Publishing Limited, London, 2002, 74.

b) When citing a text from multiple pages that are specifically determined, 
separate the page numbers with a dash, followed by a period. If more than one page 
is cited from a text, but they are not specifically stated, after the number which notes 
the first page “etc.” is added with a period at the end.

Example: Susan Hodges, Cases and Materials on Marine Insurance Law, 
Cavendish Publishing Limited, London, 2002, 74–80.

Example: Philip Wood, Principles of international insolvency, Sweet &Ma-
xwell, London 2007, 111 etc.

c) When citing a book by multiple authors (up to three), their names are 
separated by commas.
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Example: Katherine B. Posner, Tim Marland, Philip Chrystal, Margo on Avi-
ation Insurance, Fourth edition, London, 2014, 429.

d) If citing a book with more than three authors, only the first author’s name 
and surname are given, followed by the abbreviation et al. in italics.

Example: Hugh Beale et al., Contract Law, 2nd edn. Bloomsbury Publishing, 
London, 2010, 54.

e) A book edited by someone is cited by adding the designation “editor” or 
the abbreviation “ed.” in parentheses after their name.

Example: Fidelis Oditah (editor), The Future for the Global Securities Market, 
Oxford, 1996, 74. Jürgen Basedow et al., (Hrsg.), Anleger- und objektgerechte Beratung, 
Private Krankenversicherung, Ein Ombudsmann für Versicherungen, Band 11, Nomos, 
Baden-Baden, 1999, 55.

f ) When citing a single book by a specific author, in repeated citations, use 
the first initial of the first name with a period and the last name, followed by the 
page number.

Example: S. Hodges, 231.

g) When citing multiple books by the same author, in repeated citations, 
use the first initial of the first name with a period and the last name, followed by the 
year of publication in parentheses, and the page number.

Example: M. Vasiljević (2012), 107.

h) If the same page of the same source was cited in the previous footnote, 
the abbreviation for Ibidem should be used, in italics, followed by a period (without 
quoting the name of the author). (without repeating the author’s last name and 
first name).

Example: Ibidem.

If the same source (but not the same page) was cited in the previous foot-
note, the abbreviation for Ibidem should be used, in italics, followed by the page 
number and a period.

Example: Ibid., 23.

2. ARTICLES

a) Articles should be cited as follows:  
Author’s name, author’s last name, title of the article in roman with quotation 

marks, name of the journal in italics, volume and year of publication, page number 
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(same rule as in the book citation). If the name of a journal is longer than usual, an 
abbreviation should be offered in brackets when it is first mentioned and used later on.

Example:  Ebers Martin, “Information and Advising Requirements in the 
Financial Services Sector: Principles and Peculiarities in EC Law”, Electronic Journal 
of Comparative Law 2/2004, vol. 8, 238.

b) When citing an article by multiple authors, their names and surnames 
should be separated by commas.

Example: Nataša Petrović Tomić, Miloš Radovanović, “Poravnanje o naknadi 
štete iz sredstava Garantnog fonda”, Harmonius, Journal of Legal and Social Studies 
in South East Europe, 2017, 175.  

If citing an article by more than three authors, only the first author’s name 
and surname are to be cited, followed by the abbreviation et al. in italics.

Example: Farines Elise et al., “The Pre-contractual and Contractual Infor-
mation in Life Insurance Policy”, Insurer’s Precontractual Information Duty, Turkish 
Chapter of AIDA, Istanbul 2013, 123.

c) A paper or article published in a proceedings or book edited by another 
person is cited as follows:  

Author’s first name, author’s last name, opening quotation marks, title of 
the article, closing quotation marks, title of the proceedings or book in italics, in pa-
rentheses the designation “editor” or “ed.”, and the name and surname of the editor, 
edition number if applicable, place of publication, year of publication, page number.

Example: Helmut Heiss, “The Common Frame of Reference (CFR) of Euro-
pean Insurance Contract Law”, Common Frame of Reference and Existing EC Contract 
Law (ed. Reiner Schulze), Sellier European Law Publishers, GmbH, Munich, 2008, 13.

d) When citing an article by a specific author, in repeated citations, use the 
first initial of the first name with a period and the last name, followed by the page 
number.

Example: N. Petrović Tomić, 164.

e) When citing multiple articles by the same author, in repeated citations, 
use the first initial of the first name with a period and the last name, followed by the 
year of publication in parentheses, and finally the page number.

Example: N. Petrović Tomić (2014), 122.

Instructions For Authors
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f ) If the same author has multiple works cited in the same year, add the Latin 
letters a, b, c, d, etc., after the year of publication, according to the order in which 
the works are cited, followed by the page number.

Example: I. Jankovec (1995a), 16.

3. STATUTES AND OTHER REGULATIONS

a) Regulations should be cited as follows:  
Full name of the regulation, the official gazette in which the regulation was 

published in italics, the gazette number and year of publication. 
Example: Act XXVIII of 2017 on Private International Law of Hungary, Magyar 

Közlöny, 2017-04-11, vol. 54.

b) In case of repeated citations, an acronym should be provided on the first 
mention of a given statute or other regulation.

Example: Companies Act – CA, Official Gazette of the Republic of Serbia, No. 
6/2011, 99/2011, 83/2014, 5/2015, 44/2018, 95/2018, 91/2019 and 109/2021.

c) Article, paragraph, and point of the regulation are designated with the 
abbreviations  art. and par..

Example: Art. 8, par. 25.
d) When citing a regulation repeatedly, its full name or the abbreviation 

introduced in the first citation should be given, along with the abbreviations art. or 
par. and the provision number.

Example: CA, art. 58.

e) Regulations in foreign languages should be cited as follows:  
Full name of the regulation translated into English, year of publication or 

adoption, opening parenthesis, full name of the regulation in the original language in 
italics, any abbreviation under which the regulation will continue to appear, closing 
parenthesis, abbreviation art. or par. and provision number.

Example: German Commercial Code of 1897 (Handelsgesetzbuch), par. 29.  

4. ONLINE SOURCES

a) Online sources should be cited as follows:  
author’s first name and surname, or the name of the organization that pre-

pared the text, title of the text, possible place and year of publication, the website 
address in italics, the date of access, and the page number.
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Example: Elisabeth Pollman, “The Making and Meaning of ESG“, Law Wor-
king Paper  659/2022, available at: http://ssrn.com/abstract_id=4219857, accessed 
June 16, 2023, 5.

b) When citing an online source repeatedly, use the first initial of the aut-
hor’s first name with a period and the surname, or the name of the organization that 
prepared the text, the title of the text, and the page number.

Example: Elisabeth Pollman, The Making and Meaning of ESG, 5.
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